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souri. 


W.  J.  Usvcy,  Printer, 
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PREFACE    TO    SECOND    EDITION. 


The  first  edition  of  Scammon's  and  Gilman's,  and  from 
the  11th  to  the  18th  volumes  inclusive  of.  Peck's,  Illinois 
Reports,  has  been  for  some  time  exhausted,  and  a  new 
edition  of  those  volumes  has  become  necessary  to  supply 
the  increasing  demand. 

During  my  practice  of  the  law  in  Illinois,  I  have,  for 
my  own  convenience,  annotated  the  Reports,  noting  at 
the  time,  the  affirmance,  reversal  or  modification  of  de- 
cisions, by  Legislative  act,  or  the  decisions  of  the 
Courts ;  and  it  has  been  believed  that  the  publication 
of  an  edition  containing  these  notes  would  be  of  value 
to  the  profession.  The  original  notes  of  Scammon  are 
retained  and  are  referred  to  by  figures. 

To  avoid  errors  of  reference  in  the  later  Reports  and 
elementary  works,  this  edition  is  word  for  word,  line  for 
line  and  page  for  page  with  the  first  edition,  except  that 
some  palpable  errors  in  the  text  have  been  corrected. 

Wm.  H.  Underwood. 
Belleville  III,  Sept.,  1869, 


PREFACE. 


It  is  due  to  the  profession  as  well  as  to  the  Reporter,  to  state 
the  circumstances  under  which  this  volume  of  Reports  has  been 
prepared  for  the  press,  and  those  attending  its  publication. 

The  undersigned  received  the  appointment  of  Reporter  at  the 
close  of  the  July  term,  1839  ;  consequently,  in  all  of  the  cases 
argued  before  his  appointment,  he  did  not  take  notes  of  the  points 
made  or  authorities  cited,  nor  did  he  make  any  memoranda  of 
the  names  of  counsel.  He  has  therefore  been  obliged  to  rely 
wholly  upon  the  information  afforded  him  by  the  papers  on  file 
in  the  clerk's  office.  He  does  not  expect  that  he  has  given  in  all, 
perhaps  not  in  a  majority,  of  the  cases,  the  points  and  authorities 
of  counsel ;  for  in  very  many  cases  no  briefs  were  to  be  found. 
The  practice  of  the  Court  to  require  an  abstract  of  the  case  from 
the  counsel  for  the  appellant  or  plaintiff  in  error,  while  none  is 
required  of  the  appellee  or  defendant  in  error,  has  the  effect  to 
cause  a  brief  to  be  filed  by  the  counsel  for  the  former,  while  the 
counsel  for  the  latter  usually  content  themselves  with  making 
their  points  and  citing  their  authorities  on  the  hearing. 

In  all  cases  where  briefs  could  be  found  which  contained  mat- 
ter of  any  importance,  the  points  and  authorities  have  been  given 
in  the  report  of  the  case. 

In  many  of  the  cases,  from  the  neglect  of  counsel  to  sign  their 
names  to  their  abstracts,  and  from  the  manner  in  which  the 
docket  has  been  kept,  it  has  been  difficult  to  ascertain,  with  pre- 
cision, who  appeared  as  counsel.  Mistakes  have  doubtless  occur- 
red in  this  particular. 


vi  PREFACE. 

It  was  the  original  intention  of  the  Reporter  to  include  in  this 
volume  all  the  cases  decided  and  not  previously  reported,  up  to 
the  end  of  December  term,  1839,  and  this  design  was  not  aban- 
doned until  the  book  was  nearly  printed,  when  it  was  ascertained 
that  it  would  be  impossible  to  include  all  those  cases  without 
swelling  the  book  to  an  inconvenient  size,  and  to  one  which 
would  not  correspond  with  subsequent  volumes,  if  the  Reports 
should  be  continued.  He  therefore  was  compelled,  reluctantly, 
to  defer  many  of  those  cases  to  a  subsequent  volume. 

In  determining  upon  the  period  from  which  the  Reports  should 
commence,  he  has  been  governed  solely  by  the  direction  of  the 
Court.  This  volume  includes  all  the  cases  decided  since  the 
publication  of  Breese's  Reports,  down  to  December  term,  1839, 
including  a  part  of  the  cases  decided  at  that  term, 

The  collection  of  printed  opinions  published  by  Mr.  Walters, 
was  designed,  as  the  undersigned  was  informed  by  Mr.  Forman, 
who  prepared  the  marginal  notes  to  the  same,  only  for  temporary 
use,  until  they  should  be  published  in  some  more  permanent 
form.  That  collection  is  cited  in  this  volume  sometimes  as 
"Printed  Opinions,"  and  sometimes  as  "Forman."  Continued 
ill  health  has  much  delayed  the  publication  of  this  volume,  and 
prevented  the  Reporter  from  bestowing  that  attention  upon  the 
work  which  its  importance  demanded,  and  which  otherwise 
would  have  been  given.  He  cannot  therefore  hope  that  it  is  so 
free  from  errors  as  could  be  desired.  Yet  he  trusts  that  few,  if 
any,  mistakes  will  be  found  which  the  reader  cannot  readily 
correct.     He  has  endeavored  to  report  accurately  and  faithfully. 

The  references  made  in  the  work  are  those  usually  found  in 
law  books.  It  is  only  necessary  to  observe  that  the  Revised 
Laws  of  1833,  have  been  uniformly  cited  a3  "R,  L.,"  and  the 
edition  of  the  statutes  published  by  Mr.  Gale,  in  1839,  as  "Gale's 
Stat." 

The  Reporter  has  spared  no  expense  in  endeavoring  to  get  the 
book  up  in  a  style  not  unworthy  of  the  Court  and  the  State. 

It  is  due  to  the  Court  to  state  that  during  almost  the  entire 
period  included  in  these  Reports,  the  Supreme  Court  was  holden 
sat  a  great  distance  from  the  residence  of  the  Judges  and  most  of 
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ike  members  of  the  bar,  and  at  a  place  but  illy  provided  with 
accommodations,  and  in  which  a  good  law  library  was  a  deside- 
ratum not  to  be  realized.  The  Court  has,  consequently,  been 
en  obliged  to  decide  causes  without  that  full  argument  and 
^-consultation  of  authorities  which  are  afforded  to  the  Judicial 
Tribunals  of  other  States  and  countries. 

The  notes  and  references  of  the  Reporter,  though  not  so  nume- 
rous  and  full  as  he  desired  to  make  them,  he  trusts  will  yet  be 
found  convenient  to  the  profession. 

The  continuance  of  these  Reports  will  depend  upon  the  patron- 
age of  the  profession.  The  work  is  published  upon  the  respon- 
ility  of  the  Reporter,  and  it  has  cost  him  a  large  sum  of  money. 
Should  they  be  continued,  he  hopes  that  the  experience  he  has 
lad  in  preparing  this  volume,  will  enable  him  to  present  to  the 
public  and  to  the  profession,  a  more  desirable  production. 

Tiie  Reporter. 

Chicago,  December,  1840. 


JUDGES  OF  THE  SUPREME  COURT 

OF  THE 

STATE  OF  ILLINOIS, 


FROM   THE   ADOPTION  OF   THE    CONSTITUTION  TO    THE   PRESENT  TIME. 


JOSEPH  PHILIPS, 
THOMAS  C.  BROWNE, 
WILLIAM  P.  FOSTER, 
JOHN  REYNOLDS, 
WILLIAM  WILSON, 

do  do 

THOMAS  REYNOLDS, 

do  do 

WILLIAM  WILSON, 
SAMUEL  D.  LOCKWOOD, 
THEOPHILUS  W.  SMITH, 
THOMAS  C.  BROWNE 


Chief  Justice, 
Associate  Justice, 
Associate  Justice, 
Associate  Justice, 
Associate  Justice, 
Associate  Justice, 
Chief  Justice, 
Chief  Justice, 
Chief  Justice, 
Associate  Justice, 
Associate  Justice, 
Associate  Justice, 


Date  of  Comm'ii. 
Oct.  9,  1818 

do   9,  do 

do   9,  do 

do   9,  do 
July  7,  1819, 
Feb.  6, 1821,  (1) 
Aug.  31,  1S22, 
Jan.  14,  1323,  (1) 

do   19,  1825, 

do    19,    do 

do    19,    do 

do   19,    do 


Date  of  Besig'n, 
July  4,  1822. 

do  7,  1819. 


ATTORNEYS   GENERAL  OF  THE   STATE  OF  ILLINOIS. 


FROM  THE  ADOPTION  OF  TILE  CONSTITUTION  TO  THE  PRESENT  TIME. 


DANIEL  POPE  COOK, 
WILLIAM  MEARS, 
SAMUEL  D.  LOCKWOOD, 
JAMES  TURNEY, 

do  do 

GEORGE  FORQUER, 
JAMES  SEMPLE, 
NINIAN  W.  EDWARDS, 

do  do 

JESSE  B.  THOMAS.  Jr., 
WALTER  B.  SCATES, 
USHER  F.  LINDER, 
GEORGE  W.  OLNEY. 
WICKLIFFE  KITCHELL, 


Date  of  Commission. 
March  5,  1819, 
Dec.    14,     do 
Feb.  6,  1821, 
Jan.  14,  1823, 
do    15,  1825,  (1) 
do   23, 1S29, 
do   30,1833, 
Sept.  1,  1S34, 
Jan.  19, 1835,  (1) 
Feb.  12,  do 
Jau.  18,  183ti, 
Feb.  4, 1837, 
June  2fl,  1838, 
March  5, 1839, 


Pate  of  Resignation. 
Oct.  15, 1819. 

Dec.  28,  1822. 
Jan.  7,  1S25. 
Dec.  1828. 


Dec.  S.  1835 
do  20,  1830. 
June  11,  1838. 
Feb.  1,  1839. 


(1)  Re-commisMoiR'fl.  having  Bret  been  appointed  by  the  Governor, 


CIRCUIT  JUDGES  OF  THE  STATE  OF  ILLINOIS, 


FROM  THE  ADOPTION  OF  THE  CONSTITUTION  TO  THE  PRESENT  TIME. 


JOHN  Y.  SAWYER, 
SAMUEL  McROBERTS, 
RICHARD  M.  YOUNG, 
JAMES  HALL, 
JAMES  O.  WATTLES. 


Date  of  Common. 
Judge  1st  Circuit,        Jan.  19, 1S25, 
do     2d        do  do  19,    do 

do     3d       do  do  19,    do 

do     4th      do  do  19,    do 

do     5th      do  do  19,    do 


Date  of  Re&'uf /i . 
Jan.  24. 1831. 


Note.  The  above  named  Circuit  Judges  were  legislated  out  ol'  office,  in  1827,  and 
the  Judges  of  the  Supreme.  Court  required  to  perform  circuit  duty,  as  follows:  1st  Cir- 
cuit, Justice  Loekwood;  2d  Circuit,  Justice  Smith;  3d  Circuit,  Justice  Browne  ;  and  4t!i 
Circuit,  Chief  Justice  Wilson,  See  Revised  Laws  1827, 119  §  4. 


Date  of  Comm'/i. 

Date  of  Resiqfn. 

RICHARD  M.  YOUNG. 

Judge  5th  Circuit, 

Jan.  23,  1829, 

Jan.  2,1837 

STEPHEN  T.  LOGAN, 

do 

1st 

do 

do  19,1835, 

1837. 

SIDNEY  BREESE. 

do 

2d 

do 

do  19,  do 

HENRY  EDDY, 

do 

3d 

do 

do  19,  do 

Feb.  10, 1835. 

JUSTIN  HARLAN, 

do 

4th 

do 

do  19,  do 

THOMAS  FORD, 

do 

Cth 

do 

do  19,  do 

March,  1837, 

ALEXANDEE  F.  GRANT. 

do 

3d 

do 

Feb.       do 

JEPTHAH  HARDIN, 

WALTER  B.  SCATES. 

do 

3d 

do 

Dec.  26,  1S36, 

JAMES  n.  RALSTON, 

do 

5th 

do 

Feb.  4.1837, 

Aug.  31  1839. 

JOHN  PEARSON, 

do 

7th 

do 

do      8,  do 

Nov.  20, 1840. 

DAN  STONE, 

do 

6th 

do 

March  4,  do 

WILLIAM  BROWN, 

do 

1st 

do 

do     20,  do 

JESSE  B.  THOMAS,  Jr.., 

do 

1st 

do 

July     20,  do 

Feb,  20, 1839. 

WILLIAM  THOMAS, 

do 

1st 

do 

Feb.    25, 1839 

THOMAS  FOED, 

40 

9th 

do 

do      25,  do 

STEPHEN  T.  LOGAN, 

do 

Sth 

do 

do      25,  do 

1S39L 

Samuel  h.  teeat, 

do 

Sth 

do 

May    27,  do 

Do                do 

do 

do 

do 

Jan.    31, 1S40 

,6) 

PETER  LOTT, 

do 

5th 

do 

Sept.    9, 1S39. 

Do       do 

do 

do 

do 

Dec.    29,  do 

'a) 

1 11  Ee-commisivioned,  having  been  flrst  appointed  by  the  Governor 


RULES, 


SUPREME  COURT  OF  THE  STATE  OF  ILLINOIS, 

DECEMBER    TERM,    1839.. 


PRESENT, 

Hon.  WILLIAM  WILSON,  Chief  Justice, 

Hon.  THOMAS  C.  BROWNE,       ) 

Hon.  THEOPHILUS  W.  SMITH,  }  Associate  Justices, 

Hon.  SAMUEL  D.  LOCKWOOD,  ) 

Ordered,  That  the  following  Rules  be  adopted  for  the  regula- 
lation  of  the  practice  of  this  Court : 

motions.  , 

I.  Motions  may  be  made  immediately  after  th«  Orders  of  the 
preceding  day  are  read,  and  the  Opinions  of  the  Court  delivered ; 
but  at  no  other  time,  unless  in  case  of  necessity,  or  in  relation  to 
a  cause,  when  called  in  course. 

H.  Motions  are  to  be  made  by  the  attorneys,  in  the  following 
order:  First,  by  the  Attorney  General,  next  by  the  oldest  practi- 
tioner at  the  bar,  and  so  on,  to  the  youngest ;  but  no  attorney 
shall  make  a  second  motion,  until  each  member  of  the  bar  pres- 
ent, shall  have  had  an  opportunity  to  make  his  motion. 

III.  All  special  motions  shall  be  entered  with  the  Clerk,  at 
least  one  day  before  the  same  shall  be  argued ;  and  the  counsel 
entering  a  motion,  shall,  at  the  same  time,  file  a  statement  of 
the  reasons  on  which  the  same  is  predicated. 


xii  RULES. 

IV.  When  a  motion  is  intended  to  be  based  on  matters  which 
do  not  appear  by  the  records,  the  facts  must  be  disclosed  and 
supported  by  affidavit. 


SUPERSEDEAS. 

V.  No  Supersedeas  will  be  granted,  unless  a  transcript  of 
the  Record  on  which  the  application  is  made,  be  complete,  and  so 
certified  by  the  Clerk  of  the  Court  below,  and  the  requisite  bond 
be  entered  into,  and  filed  in  the  office  of  the  Clerk  of  this  Court, 
according  to  law,  with  an  assignment  of  errors  written  on,  or 
appended  to,  the  Record. 

VI.  When  a  Writ  of  Error  shall  be  made  a  Supersedeas, 
the  Clerk  shall  endorse  upon  said  writ,  the  following  words  : 
"  This  Writ  of  Error  is  made  a  Supersedeas,  and  is  to  be  obeyed 
accordingly  ;"  and  he  shall  thereupon  file  the  writ  of  Error  with 
the  transcript  of  the  Record,  in  his  office.  Said  transcript  shall 
be  taken  and  considered  as  a  due  return  to  said  writ ;  and  there- 
upon it  shall  be  the  duty  of  the  Clerk  to  issue  a  certificate  in  sub- 
stance as  follows,  to  wit : 

"  STATE  OF  ILLINOIS,  ss.— 

Office  of  the  Clerk  of  the 

Supreme  Court. 
I  do  hereby  certifiy  that  a   Writ   of  Error  has  issued  from  this 
Court,  for  the  reversal  of  a  Judgment  obtained  by 

V. 

in  the  Court  of 

at  the 
Term,  A.  D.  18  in  a  certain  action  of 

which  Writ  of  Error  is  made  a  Supersedeas,  and  is  to  operate  as 
a  suspension  of  the  execution  of  the  Judgment  ;  and  as  such  is 
to  be  obeyed  by  all  concerned. 

Given  under  my  hand,  and  the  Seal  of  the  Supreme  Court,  at 
Springfield,  this  day  of  A.  D.  18 

Clerk.."' 


writs  of  error. 


VII.  Writs  of  Error  shall  be  directed  to  the  clerk  or  keeper 
of  the  Record  of  the  Court  in  which  the  judgment  or  decree  com- 
plained of,  is  entered,  commanding  him  to  certify  a  correct  trans- 
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cript  of  the  Record  to  this  Court  ;  but  when  the  plaintiff  in  error 
shall  file  in  the  office  of  the  Clerk  of  this  Court,  a  transcript  of 
the  Record  duly  certified  to  be  full  and  complete,  before  a  Writ 
of  Error  issues,  it  shall  not  be  necessary  to  send  such  writ  to  the 
Clerk  of  the  inferior  Court,  but  such  transcript  shall  be  taken  and 
considered  as  a  due  return  to  said  writ. 


PROCESS. 

VIII.  The  Process  on  Writs  of  Error,  shall  be  a  Scire  Facias 
to  hear  errors,  issued  on  the  application  of  the  plaintiff  in  error 
to  the  Clerk,  directed  to  the  sheriff  or  other  officer  of  the  proper 
county,  commanding  him  to  summon  the  defendant  in  error  to 
appear  in  Court,  and  show  cause,  if  any  he  have,  why  the  judg- 
ment or  decree  mentioned  in  the  Writ  of  Error,  shall  not  be  re- 
versed. If  the  Scire  Facias  be  not  returned  executed,  an  alias 
and  pluries  may  issue,  without  an  order  of  Court. 

IX.  The  first  days  of  each  term,  and  the  third  Mondays  there- 
of, shall  be  return  days,  for  the  return  of  process. 

X.  The  Scire  Facias  if  sued  out  in  vacation,  shall  be  made 
returnable  to  the  first  day  of  the  term,  in  case  there  be  ten  days 
between  the  issuing  of  the  writ,  and  the  said  first  day  of  the 
term,  but  if  there  be  not  ten  days  between  the  suing  out  of  the 
writ,  and  the  said  first  day  of  the  term,  then  the  Scire  Facias 
shall  be  made  returnable  to  the  third  Monday  of  the  term. 

XI.  When  the  Scire  Facias  shall  be  sued  out  during  the  term, 
it  shall  be  tested  on  the  first  day  of  the  term,  and  made  returna- 
ble to  the  third  Monday  thereof.  In  case  ten  days  shall  not  have 
intervened  between  the  service  of  the  same,  and  the  return  day 
thereof,  the  Court  may,  on  the  application  of  the  defendant,  ex- 
tend the  time  forjoining  in  error,  or  for  hearing,  beyond  the  time 
allowed  in  other  cases.  If  the  Court  shall  not  continue  to  sit 
until  the  third  Monday  after  the  first  Monday  of  its  session,  the 
service  of  the  Scire  Facias  on  the  defendant,  if  made  before,  or 
on,  the  return  day,  shall  be  deemed  sufficient,  and  the  cause  shall 
stand  continued  to  the  next  term. 

XII.  In  proceedings  in  original  actions  relating  to  the  Revenue, 
the  process  or  notice  of  a  motion,  shall  be  served  on  the  defend- 
ant, at  least  twenty  days  before  the  first  day  of  the  term.  If 
there  shall  not  be  twenty  days  between  the  day  of  service,  and 
the  first  day  of  the  term,  the  cause  may  be  continued  on  the  ap- 
plication of  the  defendant. 


xiv  RULES. 

XIII.  In  such  original  actions,  if  a  declaration  setting  forth 
the  cause  of  action,  shall  not  be  filed,  at  least  twenty  days  before 
the  first  day  of  the  term,  the  cause  may  be  continued  on  the  ap- 
plication of  the  defendant. 

XIV.  When  it  shall  appear  to  the  satisfaction  of  the  Court, 
that  a  defendant  is  not  an  inhabitant  of  this  State,  or  cannot  be 
found,  there  shall  be  a  day  fixed  for  his  appearance,  and  an  order 
for  publication  made.  Said  order  shall  be  published  once  a  week, 
for  four  weeks  successively,  in  some  paper  printed  at  the  Seat  of 
Government :  the  last  publication  shall  be  at  least  thirty  days  be- 
fore the  appearance  day.  After  publication  as  aforesaid,  and  an 
affidavit  thereof  being  filed  with  the  Clerk,  the  said  cause  shall 
stand  for  hearing,  as  if  the  defendant  had  been  regularly  sum- 
moned by  Scire  Facias.     (11  111.  R.  4.) 


DOCKETING    SUITS. 


XV.  The  Clerk  shall  set  the  causes  for  argument,  in  the  order 
they  shall  be  presented  to  the  Court,  except  the  causes  for  or 
against  the  People,  which  shall  be  set  at  the  end  of  the  civil 
causes. 


ASSIGNMENT    OF   ERRORS. 

XVI.  When  a  writ  of  error,  not  operating  as  a  supersedeas, 
shall  issue,  the  plaintiff  in  error  shall,  within  eight  days  after  the 
filing  of  the  Record,  assign  in  writing,  and  file  Avith  the  Clerk, 
the  particular  error  or  errors  of  which  he  complains :  no  other 
error  shall  be  enquired  into  by  the  Court. 

XVII.  If  the  plaintiff  in  error  shall  fail  to  assign  errors,  as 
aforesaid,  a  rule  may  be  granted  against  him  ;  and  if  the  errors 
be  not  assigned  at  the  expiration  of  the  rale,  the  cause  may,  on 
motion,  be  dismissed. 

XVIII.  When  a  supersedeas  is  granted  by  the  Court,  it  shall 
be  the  duty  of  the  plaintiff  in  error,  before  the  emanation  of  the 
writ,  to  file  in  the  office  of  the  Clerk  of  this  Court,  a  true  and 
complete  transcript  of  the  Record,  and  to  assign  his  errors,  so 
that  the  defendant  may  join  in  error,  and  go  to  trial  at  the  same 
term  of  the  Court.     (13  111.  R.  298.) 

XIX.  When  a  writ  of  error  is  made  a  Supersedeas  in  vaca- 
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lion,  it  shall  be  the  duty  of  the  plaintiff  to  file  in  the  Clerk's 
office,  on  or  before  the  third  day  of  the  next  term  thereafter,  if 
there  be  ten  days  between  the  granting  of  said  writ,  and  the  sit- 
ting of  the  Court,  a  transcript  of  the  Record  upon  which  said 
Writ  of  Error  is  sued  out  duly  certified  to  be  full  and  complete, 
and  an  assignment  of  errors  ;  but  if  there  be  not  ten  days  be- 
tween the  making  of  the  order  for  a  Supersedeas,  and  the  sitting 
of  the  Court,  then  said  transcript  and  assignment  shall  be  filed 
on  or  before  the  third  Monday  of  the  term,  if  the  Court  shall  sit 
so  long,  so  as  to  enable  the  defendant  to  join  in  error,  and  have  a 
trial  at  the  first  term  of  the  Court  after  the  granting  of  the 
Supersedeas. 

XX.  The  counsel  for  the  plaintiff  in  error  or  appellant,  shall 
furnish  to  each  of  the  Justices  of  this  Court,  before  the  argument 
of  the  cause  shall  commence,  an  abstract  or  abridgment  of  such 
parts  of  the  pleadings  and  proceedings  as  the  counsel  shall  deem 
necessary  to  a  full  understanding  of  the  errors  relied  on  for  a 
reversal  of  the  judgment  or  decree  complained  of,  together  with 
a  brief  of  the  points  and  authorities  intended  to  be  relied  on  in  the 
argument  of  the  cause. 

XXI.  It  shall  also  be  the  duty  of  the  counsel  for  the  plaintiff  in 
error  or  appellant,  to  file  in  the  Clerk's  office,  for  the  use  of  the 
defendant's  counsel,  a  copy  of  said  abstract  or  abridgment  and 
brief,  at  least  one  day  previous  to  the  argument,  when  the  cause 
is  not  argued  on  the  first  day  of  the  term.  If  the  rules  in  rela- 
tion to  the  furnishing  and  filing  of  abstracts  and  briefs,  be  not 
complied  with,  the  cause  shall  be  either  continued,  or  dismissed 
at  the  discretion  of  the  Court.     (See  3  Scam.  R.  9.) 

XXII.  The  defendant's  counsel  shall  be  permitted,  if  he  be 
not  satisfied  with  the  abstract  or  abridgment  by  the  plaintiff's 
counsel,  to  furnish  each  of  the  Justices  of  this  Court  with  such 
further  abstracts  as  he  shall  deem  necessary  to  a  full  understand- 
ing of  the  merits  of  the  cause.  It  shall  also  be  the  duty  of  the 
defendant's  counsel,  to  furnish  each  of  the  Justices  and  the  oppo- 
site counsel,  at  the  commencement  of  the  argument,  with  a  brief 
of  the  authorities  he  intends  to  cite  on  the  argument. 

XXm.  In  all  cases,  where  errors  are  assigned,  the  assignment 
and  joinder  shall  be  written  on,  or  directly  appended  to,  the 
Record  in  the  cause  in  which  they  are  assigned. 

XXIV.  When  a  rule  shall  have  been  taken  to  join  in  error,  the 
appellant  or  plaintiff'  in  error,  when  such  rule  shall  not  have  been 
complied  with,  may  take  a  judgment  by  default,  or  may  set  down 
the  cause  for  hearing  ex  parte,  and  the  Court  shall  give  such 
judgment  as  the  case  may  warrant. 
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RE-HEARING. 

XXV.  Application  for  a  re-hearing  of  any  cause,  shall  be 
made  by  petition  to  the  Court,  signed  by  counsel,  briefly  stating 
the  grounds  for  a  re-hearing,  and  the  authorities  relied  on  in  sup- 
port thereof ;  notice  of  such  intended  application  having  been  first 
given  to  the  opposite  party,  or  his  counsel. 

When  a  re-hearing  is  granted,  notice  shall  be  given  to  the 
opposite  party,  of  the  time  when  such  re-hearing  will  be  had. 


RULES    AND    REGULATIONS 

IN     THE 

CIRCUIT   COURT    OF   THE   UNITED    STATES 

FOR    THE    DISTRICT    OF  ILLINOIS, 
NOVEMBER   TERM,    1S37. 

I.  Attorneys  and  Counsellors  at  Law  who  have  been  admitted 
to  practice  in  the  Supreme  Court  of  this  State,  or  in  the  District 
Court  of  the  United  States,  shall  be  admitted  to  practice  in  this 
Court,  on  motion  ;  and  each  person  thus  admitted,  shall  take  an 
oath  to  support  the  Constitution  of  the  United  States,  and  that 
he  will  faithfully  discharge  his  duties  as  an  attorney  and  counsel- 
lor of  this  Court. 

II.  The  first  Monday  of  every  month  shall  be  a  rule  day 
in  the  Clerk's  Office,  on  which  rules  may  be  taken,  and  defaults 
entered.      [Rescinded.'] 

III.  Where  original  process  shall  be  served  in  any  case  thirty 
days  before  the  commencement  of  the  term,  and  declaration  filed, 
and  rule  for  plea  taken,  ten  days  before  the  term,  the  plain- 
tiff shall  be  entitled  to  a  trial  unless  good  cause  be  shown  for  a 
continuance.      [Rescinded.  ] 

IV.  Where  the  ground  on  which  a  motion  for  a  continuance  is 
made,  shall  not  appear  of  record,  it  shall  be  reduced  to  writing, 
and  sworn  to  by  the  party,  or  signed  professionally  by  the  coun- 
sel. 
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V.  All  formal  objections  to  the  talcing  of  depositions,  shall  be 
stated  in  writing  before  the  cause  is  called  for  trial,  and  if  not  so 
stated,  shall  be  considered  as  waived. 

VI.  The  same  process  shall  be  used  in  this  Court,  as  is  used 
in  all  like  cases  in  the  State  Courts. 

VII.  Where  a  suit  is  brought  by  a  non-resident,  security  for 
the  costs  of  suit,  shall  be  filed  with  the  Clerk  before  the  emana- 
tion of  the  writ. 

VIII.  After  the  opening  of  the  Court,  and  before  any  case  on 
the  docket  shall  be  called,  motions  shall  be  in  order. 

IX.  All  motions  to  set  aside  defaults  entered  at  rules,  shall  be 
made  on  or  before  the  second  day  of  the  term.      [Rescinded.] 

X.  The  Clerk  shall  issue  a  venire  jacias  returnable  to  each 
term,  commanding  the  Marshal  to  summon  twenty-four  persons 
to  serve  as  traverse  jurors,  and  twenty-four  to  serve  as  grand 
jurors. 

XI.  In  all  cases  where,  by  the  laws  of  this  State,  the  plaintiff 
would  be  entitled  to  bail  in  the  State  Courts,  he  shall  be  entitled 
to  bail  in  this  Court. 

JUNE    TERM,    1838. 

XII.  In  all  cases  where  original  process  shall  be  served  thirty 
days  before  the  commencement  of  the  term,  and  the  declaration 
filed  on  or  before  the  first  day  of  the  term,  the  plaintiff  may  take 
a  short  rule  for  plea,  and  shall  be  entitled  to  a  trial  at  the  same 
term,  unless  cause  be  shown  for  a  continuance. 

The  rules  adopted  at  the  last  term,  establishing  rule  days,  and 
to  regulate  the  filing  of  pleadings,  &c,  are  hereby  abolished. 

By  an  order  of  the  Court  at  the  term  of  June,  1838,  the  Mar- 
shal is  commanded  to  summon  forty- four  jurors,  and  he  is  not  to 
make  designation  whether  petit  or  grand  jurors. 
A  copy  of  all  the  Rules  on  record. 

James  F.  Owtngs. 
Clerk  of  the  Circuit  Court  of  the  United 
States  for  the  District  of  Illinois. 
Part  4  24  R. 
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DECISIONS 


OF  THE 


SUPREME   COURT 


0?  IKE 


STATE   OF  ILLINOIS 


DELIVERED 

DECEMBER  TERM,  1832,  AT  VAJSTDALIA. 

Peter  Menard,  Jr.,  plaintiff  in  error  v.  Joseph  Marks, 
administrator  of  George  Love,  deceased,  defendant  in 
error. 

Error  to  Peoria. 

A  scire  facias  to  foreclose  a  mortgage,  may  be  issued  before  the  expiration  of  one 

year  from  the  decease  of  the  mortgagor. 
A  scire  facias  to  foreclose  a  mortgage,  is  a  proceeding  in  rem,  and  not  an  action  in  the 

ordinary  acceptation  of  that  term. 
A  mortgage  creditor  has  a  specific  lien  on  the  mortgaged  premises,  which  is  not  affected  by 

the  solvency  or  insolvency  of  the  intestate's  estate, 
The  objection  that  a  scire  facias  to  foreclose  a  mortgage,  does  not  set  out  the  mortgage  in 

full,  cannot  be  taken  on  a  plea  in  abatement. 

This  cause  was  tried  at  the  September  term,  1832,  of  the 
Peoria  Circuit  Court.  The  material  facts  are  contained  in  the 
opinion  of  the  Court. 

L.  Bigelow,  for  the  plaintiff  in  error,  relied  upon  the  follow- 
ing points  and  authorities  : 

1.  The  proceeding,  being  entirely  in  rein,  is  not  an  action 
against  the  administrator,  within  the  meaning  of  the  statute  of 
1829  ;  (1)  and  the  statute  1825,  (2)  upon  which  the  proceed- 
ing is  founded,  stands  independent  of  the  statute  of  1829,  and  is 
in  no  wise  affected  by  it. 

2.  In  construing  a  statute,  all  its  parts  and  provisions  should 

(1)  R.  L.  043 ;  Gale's  Stat.  711.  (2)  B.  L.  376 ;  Gale's  Stat.  393 
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be  compared,  and  a  consistent  and  a  reasonable  exposition  given 
to  each  part.  Bac.  Abr.  Statute,  I.  2,  Holbrook  v.  Holbrook 
et  al.,  lPick.  258. 

3.  If  divers  statutes  relate  to  the  same  subject,  they  ought  to 
be  all  taken  into  consideration,  in  construing  any  one  of  them. 
Bac.  Abr.  Statute,  I.  3  ;  1  Pick,  ubi  sup. 

4.  The  intention  of  the  legislature  ought  to  prevail  in  the 
construction  of  a  statute,  if  that  intention  can  be  collected  from 
the  whole  law,  or  from  other  laws  in  pari  materia,  although  it 
be  contrary  to  the  literal  import  of  the  words  employed.  United 
States  v.  Fisher,  2  Craneh386,  399  ;llYick.  ubi ks up.;  Bmc.  Abr, 
Statute,  I.  2,  5. 

5.  If  the  literal  import  of  the  words  of  a  statute  would  lead 
to  absurd,  unjust,  or  inconvenient  consequences,  such  a  construc- 
tion should  be  given  as  to  avoid  those  consequences,  if,  from  the 
whole  purview  of  the  law,  and  giving  eftect  to  the  words  used, 
it  may  fairly  be  done.  United  States  v.  Fisher,  ubi  sup.;  Bac. 
Abr.  Statute,  I.  2  ;  Bryan  v.  Buckmaster,  Breese's  App.  22; 

6.  If  general  words  are  used  in  a  statute,  which  import  more 
than  seems  to  be  within  the  purview  of  the  law,  and  those  ex- 
pressions can  be  restrained  by  others  used  in  the  same  law,  or  in 
any  other  upon  the  same  subject,  they  ought  to  be  restrained. 
Ibid;    Ibid. 

7.  When  a  mortgagee  seeks  to  obtain  satisfaction  of  his  debt 
by  a  sale  of  the  mortgaged  estate,  pursuant  to  the  provisions  of 
the  statute  of  1825,  the  administrator  of  the  mortgagor  can 
have  no  interest  whatever,  as  administrator  in  the  subject-matter  of 
the  suit ;  nor  can  his  property,  or  that  of  the  intestate  in  his 
hands,  be  at  all  affected  by  any  judgment  which  the  mortgagee 
may  obtain  in  such  proceedings.  Stat.  1825,  §  18  (1)  ubi  sup.; 
Stat.  1829,  §120.  (2). 

8.  No  new  provision  was  enacted  by  the  statute  of  July  1, 
1829,  §  97,  (3)  but  the  same  law  was  in  force  at  the  time  of  pass- 
ing the  statute  of  1825.     Stat.  Oct.  24,  1808,  §  3. 

T.  Ford,  for  the  defendant  in  error,  cited  1  Chit.  Plead.  270. 
450. 

Lockwood,  Justice,  delivered  the  opinion  of  the  Court : 
This  is  a  scire  facias  issued  against  the  defendant,  as  adminis- 
trator, to  obtain  a  sale  of  mortgaged  premises,  pursuant  to  the 
statute,  Jan.  17th,  1825,  entitled  '•'•Jin  act  concerning  Judg- 
ments and  Executions"  The  mortgage  was  executed  to  the 
plaintiff  by  the  defendant's  intestate.  Upon  the  return  of  the 
scire  facias,  the  defendant,  pleaded  in  abatement  that  the  scire 
Jacias  was  issued  within  one  year  after  the  death  of  the  intes- 

(1)  Gale's  Stat.  393  ;  R.  L.  376.  (3)  R.  L.  650 ;  Gale'i  Stat.  710. 

(3)  R.  L.  W3;  Gale's  Stat.  711. 
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tate.  To  this  plea  the  plaintiff  demurred,  and  the  defendant 
joined  in  demurrer.  On  the  hearing  of  the  cause  in  the  Circuit 
Court,  the  demurrer  was  overruled,  and  the  plea  sustained,  and 
thereupon  judgment  was  given  that  the  scire  facias  be  abated 
and  quashed.  To  reverse  this  judgment,  a  writ  of  error  has 
been  brought  to  this  Court. 

The  only  question  presented  by  the  pleadings,  is,  whether  the 
UTth  (1)  section  of  the  act  passed  23d  January,  1829,  "relative 
to  Wills  and  Testaments,  Executors  and  Administrators,  and 
the  settlement  oj  Estates,"  forbids  the  suing  out  of  &  scire  Jacias 
to  foreclose  a  mortgage,  until  after  the  expiration  of  one  year 
from  the  taking  out  of  letters  of  administration.  By  the  18th 
section  of  the  act  "concerning  Judgments  and  Executions," 
passed  17th  January,  1825,  it  is  provided  in  substance,  that  if 
default  be  made  in  the  payment  of  any  sum  of  money,  secured 
by  mortgage  on  lands  and  tenements  duly  executed  and  recorded, 
it  shall  be  lawful  for  the  mortgagee  to  sue  out  a  writ  of  scire 
Jacias  from  the  clerk's  office  of  the  Circuit  Court  of  the  countv 
in  which  said  mortgaged  premises  may  be  situated,  directed,  &c. , 
requiring  the  sheriff  to  make  known  to  the  mortgagor,  or,  if  he 
be  dead,  to  his  heirs,  executors,  or  administrators,  to  show  cause, 
if  any  they  have,  why  judgment  should  not  be  rendered  for  such 
sum  of  money  as  may  be  due  by  virtue  of  said  mortgage ;  and 
upon  appearance,  the  Court  is  authorized  to  give  judgment ;  but 
if  the  scire  facias  be  returned  nihil,  an  alias  scire  facias  may 
be  issued  ;  and  if  the  alias  be  returned  nihil,  or  if  the  defendant 
appear  and  plead,  or  make  default,  the  Court  may  proceed  to 
give  judgment  with  costs  :  "  And  also  that  the  mortgaged  pre- 
mises be  sold  to  satisfy  such  judgment,  and  may  award  or  direct 
a  special  writ  of  fieri  facias  (2)  for  that  purpose.  Provided, 
however,  that  the  judgment  aforesaid  shall  create  no  lien  on  any 
other  lands  or  tenements  than  the  mortgaged  premises,  nor  shall 
any  other  real  or  personal  property  of  the  mortgagor  be  liable  to 
satisfy  the  same." 

The  scire  facias  authorized  by  the  above  section  of  the  judg- 
ment and  execution  law,  is  not  an  action  in  the  ordinary  accep- 
tation of  that  term  ;  but  is  a  proceeding  in  rem.  a  The  judgment 
does  not  bind  the  administrator,  nor  does  it  affect  in  the  least 
degree  that  portion  of  the  intestate's  estate  that  is  committed  to 
his  charge.  If  a  mortgage  were  to  be  delayed  until  one  year 
after  letters  of  administration  were  taken  out,  it  would  often 
happen  that  years  would  intervene  before  he  could  enforce  his 
lien.  No  such  consequences  could  have  been  intended  by  the 
legislature. 

Administration,,  except  in  cases  of  insolvency,  only  extends  to 

(1)  Gale's  Stat.  711  ;  E.  L.  643     (2)  Gale's  Stat.  393 ;  R.  L.  376.     (a)  Carpenter  v».  Mooen, 
26  111.  It.,  162.    Woodbury  v».  Manlove,  14  111   It.  813.     Contra  in  part  3  Tidd  Prac.  1090.. 
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the  (1)  personal  estate  ;  and  the  object  in  forbidding  the  bringing 
of  an  action  against  an  administrator  for  one  year  after  the 
taking  out  of  letters  of  administration,  was  to  enable  the  ad- 
ministrator to  ascertain  whether  the  estate  of  the  intestate  were 
insolvent,  in  which  event  the  debts  would  be  classed,  and  paid 
pro  rata.  The  reason  for  giving  this  time  to  ascertain  the  situa- 
tion of  the  estate,  does  not  apply  to  a  mortgage  creditor,  for  he 
has  a  specific  lien  on  the  mortgaged  premises,  which  is  not  affect- 
ed by  the  solvency  or  insolvency  of  the  intestate's  estate.  We 
are  therefore  of  opinion  that  the  demurrer  to  the  defendant's  plea, 
ought  to  have  been  sustained. 

It  was  contended  in  the  argument  of  this  case,  that  the  scire 
facias  does  not  set  out  the  mortgage  in  full.  This  objection, 
however,  cannot  be  taken  on  a  plea  in  abatement. (2) 

The  judgment  of  the  Court  below  is  reversed  with  costs,  and 
the  cause    jmanded  for  further  proceedings. 

Judgment  reversed. 

(1)  But  see  Act  of  March  1.  1333,  Gale's  Stat.  723  ;  K.  L.  659. 

(2)  See  Marshall  v.  Maury,  tost. 


Bird  M.  Simpson,  plaintiff  in  error  v.  Moses  M. 
Rawlings,  defendant  in  error. 

Error  to  Marion. 

A  justice  of  the  peace  has  no  jurisdiction  where  the  original  amount  of  the   demand  ex- 
ceeds one  hundred  dollars,  though  it  may  have  been  reduced,  below  that  sum  by  credits. 

This  cause  was  tried  on  appeal  from  a  judgment  of  a  justice 
of  the  peace  of  Marion  county,  before  the  Hon.  Thomas  .  C. 
Browne,  at  the  September  term,  1832,  of  the  Marion  Circuit 
Court. 

Davis  and  Breesb,  for  the  plaintiff  in  error,  cited: 
R.  L.  1827,  259  §  1  ;  Breese  263,  Ellis  v.  Snider;  Ibid.  21, 
Clark  v.  Cornelius  ;   Ibid.  153,  Manrer  v.  Derrick ;   Ibid.  293, 
Blue  v.  Wier  and  Vanlandingham ;  1  Chit.  Plead.  298  n.  1,  357. 

Eddy,  for  the  defendant  in  error,  cited  : 

1  Chit.  Plead.  92  n.  4  ;  14  Mass.  99 ;  5  Cowen  195  ;  10  Serg. 
&  Rawle  321 ;  12  Johns.  227 ;  1  Chit.  Plead.  91,  104,  262  ;  3 
Blac.  Com.  155 ;  Bui.  N.  P.  171  ;  3  Saund.  182  n.  1 ;  1  Bailey's 
Index  453  ;  1  Cranch  285,  286  ;  2  Stark.  Ev.  123-302  ;  Langham 
v.  Boscgs,  1  Missouri  476,  575;  Buckner  v.  Amour,  1  Missouri 
534;  1  Serg.  &  Rawle  19,  20,  21. 
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LOCKWOOD,  Justice,  delivered  the  opinion  of  the  Court : 

Rawlings  brought  an  action  before  a  justice  of  the  peace  against 
Simpson,  on  a  note  for  $110,47,  on  which  note  was  endorsed  a 
credit  of  $10,50,  leaving  a  balance  due  on  the  note,  of  $99,97. 
On  the  31st  of  March,  1832,  the  justice  gave  judgment  for  Raw- 
lings  for  $99,97,  and  interest  on  that  amount,  to  commence  from 
the  11th  day  of  August,  1831.  From  this  judgment  Simpson 
took  an  appeal  to  the  Circuit  Court  of  Marion  county,  where  the 
judgment  of  the  justice  was  affirmed.  To  reverse  the  judgment 
of!  the  Circuit  Court,  a  writ  of  error,  has  been  sued  out  to  bring 
the  cause  into  this  Court,  and  the  plaintiff  in  error  assigns  for 
error  that  the  justice  of  the  peace  had  no  jurisdiction  of  the  sub- 
ject matter  of  the  suit.  By  the  '•'•Act  concerning  Justices  of 
the  Peace  and  Constables,"  justices  have  jurisdiction  "  for  any 
debt  claimed  to  be  due  on  a  promissory  note,  contract,  or  agree- 
ment in  writing,  where  the  whole  amount  (1)  of  such  written 
contract,  agreement,  or  note,  shall  not  exceed  one  hundred 
dollars." 

The  Court  can  put  no  other  construction  upon  the  statute 
above  recited,  than  that  the  justice  has  no  jurisdiction  where,  by 
the  face  of  the  note,  a  larger  sum  is  stipulated  to  be  paid  than 
$100. 

The  credit  endorsed  on  the  note,  did  not  render  "the  whole 
amount  of  the  note"  less  than  $100.  This  Court  has  frequently 
decided  that  where  the  plaintiff  exhibited  an  account  against  the 
defendant  for  more  than  $100,  but  reduced «  the  amount  due  to 
less  than  $100  by  credits,  that  the  justice  had  no  jurisdiction  ; 
and  we  cannot  perceive  any  distinction  between  those  cases,  and 
the  one  now  before  the  Court.  We  are  therefore  of  opinion  that 
the  judgment  must  be  reversed  because  the  justice  of  the  peace 
had  no  jurisdiction  of  the  cause. 

Judgment  reversed. 

Xote.  Since  the  decision  of  this  cause,  an  act  lias  heen  passed  giving  to  justices  of  the 
peace  jurisdiction  in  cases  where  the  original  indebtednesss  exceeds  one  hundred  dollars 
but  has  been  reduced  below  that  sum  by  fair  credits.  Gale's  Stat.  425  ;  R.  L.  415.  See, 
Kugunin  v.  Nicholson,  decided  December  term,  1S.'39.    Post.  1(38.  (a) 

(1)  Gale's  Stat.  402.    See  also  pp.  414.  435:  R.  L.  336,  401.  415. 

(a)  Ker«okl  vs.  Foster,  20  111.  R.  84.    Raymond  vs.  Strobel,  22  111.  R.  114. 
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John  M.  Feazle,   plaintiff  in  error  v.  Bird  M.  Simpson 
and  Jesse  M.  Wade,  defendants  in  error. 

Error  to  Marion. 

The  doctrine  is  well  settled,  that  an  action  for  malicious  prosecution  cannot  be  brought 
before  the  first  suit  has  been  legally  determined  ;  aiid  it  must  be  averred  that  the  for- 
mer suit,  terminated  in  the  present  plaintiff's  favor.  A  legal  conclusion  of  the  suit  must 
be  shown.  If  the  suit  be  proved  not  to  have  been  determined  in  the  manner  alleged,  it 
is  a  good  grouud  of  non-suit. 

The  issuing  of  the  summons  is  the  commencement  of  a  suit. 

This  was  an  action  on  the  case  commenced  January  16tli, 
1832,  for  the  malicious  prosecution  of  a  suit  by  attachment, 
against  the  defendants  in  error,  by  the  plaintiff' in  error,  as  agent 
of  one  John  H.  Gay.  The  declaration  originally  contained  but 
one  count,  which  averred  that  the  plaintiff  in  error,  "  as  agent 
of  John  H.  Gay,"  on  the  16th  day  of  January,  1832,  com- 
plained maliciously,  and  without  any  probable  cause  for  so  doing, 
before  the  clerk  of  the  Circuit  Court  of  Marion  county,  that  the 
defendants  in  error  were  indebted  to  said  John  H.  Gay,  in  the 
sum  of  $600,  and  were  about  to  depart  from  this  State,  with  the 
intention  of  having  their  effects  and  personal  estate  removed 
without  the  limits  of  the  same,  and  thereby  obtained  a  writ  of 
attachment  against  them,  &c,  and  by  virtue  of  which  the  sheriff 
of  said  county  attached  sundry  articles  of  personal  property  of 
the  defendants  in  error,  &c,  &c;  and  afterwards,  to  wit,  at  the 
following  March  term  of  said  Court,  said  attachment  was  quash- 
ed, &c.  The  plaintiff  in  error  demurred  to  the  declaration,  and 
the  demurrer  was  overruled  by  the  Court. 

The  defendants  in  error  then  amended  their  declaration  by  ad- 
ding another  count,  like  the  first,  except  that  the  words  "as 
agent  of  John  H.  Gay,"  were  not  inserted.  To  this  second 
count,  the  plaintiff  in  error  pleaded  not  guilty.  The  cause  was 
tried  at  the  September  term,  1832,  of  the  Marion  Circuit  Court, 
before  the  Hon.  Thomas  C.  Browne  and  a  jury,  and  judgment 
rendered  against  the  plaintiff  in  error  for  fifty  dollars  and  costs. 
From  this  judgment  ho  prosecuted  a  writ  of  error  to  this  Court- 
On  the  trial  in  the  Court  below,  the  record  of  the  suit  of  Jojm 
H.  Gay  against  the  defendants  in  error,  was  admitted  in  evidence, 
though  objected  to  by  the  plaintiff  in  error,  who  excepted  to  its 
admission. 

Wm.  H.  Brown,  for  the  plaintiff  in  error,  contended  that 
1st.  The  action  does  not  lie  against  Feazle,  if   it  lies  at  all. 
Feazle  is  said  to  be  an  agent. 

An  agent  is  not  in  general  liable  to  third  persons,  for  a  neglect, 
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non-feasance,  or  mal-feasance,  when  acting  with  the  express  or 
implied  authority  of  principal.     1  Chitty  71-2. 

No  one  can  be  liable  for  a  tort  or  trespass  as  an  agent.  He  is 
personally  responsible. 

An  action  for  malicious  prosecution  cannot  be  supported  against 
an  attorney.     1  Chitty  71-2. 

2d.  An  action  does  not  lie  in  this  case,  it  being  a  suit  com- 
menced by  attachment.  The  remedy  is  alone  upon  the  bond. 
R.  L.  1827,70.(1) 

To  sustain  this  action,  there  must  be  an  arrest.  The  gist  of 
the  action  is  the  unfounded  arrest.  2  Chitty  599,  and  authori- 
thorities  there  cited ;  3  Sel.  939. 

Suit  does  not  lie  where  bail  is  not  demanded.     2  Stark  921. 

An  action  will  not  lie  if  there  was  a  cause  of  action,  (excep- 
tion as  to  holding  to  bail  for  a  greater  sum  than  due. )  Bui.  N. 
P.  11,  12;  2  Stark,  910,  note. 

No  action  can  be  supported  for  malicious  suit.  2  Chitty  599  ; 
1  John.  Dig.  16. 

If  an  action  will  lie  in  this  case,  it  should  have  been  alleged 
that  defendant  knew  either  that  no  debt  was  due,  or  that  plaintiffs 
were  not  going  to  depart.     3  Esp.  Rep.  34  ;  Bui.  N.  P.  12. 

3d.  It  is  not  alleged  that  there  was  not  a  probable  cause  cf 
action.     This  averment  is  necessary.     2  Chitty  599. 

It  is  not  alleged  that  the  first  suit  was  ever  determined.  Only 
said  that  the  process  was  quashed  and  dismissed.  2  Chitty  604, 
and  notes. 

4th.  This  action  was  brought  before  the  first  was  determined. 
New  action  cannot  be  brought  until  the  first  is  disposed  of.  Bui. 
N.  P.  12 ;  1  Saund.  228,  note  B ;  2  Chitty  604. 

The  writ  was  sued  out  against  F.  on  the  16th  January,  1832, 
and  the  attachment  dismissed  March  term,  1832. 

The  Court  erred  in  permitting  a  record  of  Gay  v.  S.  and 
Wade,  to  be  read. 

Walter  B.  Scates,  for  the  defendants  in  error, 

Lockwood,  Justice,  delivered  the  opinion  of  the  Court: 
Simpson  and  Wade  commenced  an  action  against  Feazle  in  the 
Circuit  Court  of  Marion  county,  for  maliciously,  and  without 
probable  cause,  making  a  complaint  that  they  were  indebted  to 
John  H.  Gay,  and  suing  out  of  said  Court  an  attachment  against 
their  goods  and  chattels.  The  summons  in  this  cause  was  issued 
on  the  16th  Jan.,  1832.*  The  declaration  states  that  the  attach- 
ment was  issued  on  the  16th  Jan.,  1832,  and  that  afterwards,  at 
the  March  term,  1832,  of  said  Circuit  Court,  the  attachment  was 
quashed  and  dismissed,  being  found  "to  be  causeless,  vexatious, 
and  sued  without  any  color  of  law  to  warrant  the  same."     On  the 

<1)  R.  L.  85;  Gale's  Stat.  C5.  (a)  Nolson  vt.  Cook,  19  111.  R.  440. 
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trial  of  the  cause,  the  plaintiff  below  offered  in  evidence  the  record 
in  the  suit  of  John  H.  Gay  against  the  defendants,  to  prove  the 
making  of  the  complaint,  the  issuing  of  the  attachment,  and  the 
dismissal  of  the  same ;  to  the  introduction  of  which  record,  the 
defendant  below  objected  ;  but  the  Court  overruled  the  objection, 
and  suffered  the  record  to  be  given  in  evidence  to  the  jury.  To 
the  reception  of  which  testimony,  the  defendant  below  ex- 
cepted, and  the  cause  is  brought  into  this  Court  by  agreement  of 
the  parties. 

Although  other  questions  were  raised  in  the  court  below,  yet 
it  is  necessary  only  to  decide  whether  the  record  given  in  evi- 
dence to  the  jury  was  admissible.  On  this  point  the  doctrine  is 
well  settled,  that  an  action  for  malicious  prosecution  cannot  be 
brought  before  the  first  suit  has  been  legally  determined  ;  and  it 
must  be  averred,  that  the  former  suit  terminated  in  the  present 
plaintiff's  favor,  and  a  legal  conclusion  of  the  suit  must  be  shown  : 
and  if  the  suit  be  not  proved  to  have  been  determined  in  the 
manner  alleged,  it  is  a  ground  of  nonsuit.  (l)a  The  issuing 
of-  a  summons  is  the  commencement  of  a  suit ;  and  consequently, 
the  record  received  in  evidence,  was  inadmissable,  as  it  would,  if  it 
were  the  record  of  the  proceedings  mentioned  in  the  declaration, 
prove  the  termination  of  the  former  suit  to  have  been  long  after 
the  commencement  of  this  suit.  Such  a  fact  could  not  contribute 
to  support  the  action,  and  consequently  the  record  ought  to  have 
been  rejected.  For  this  error  the  judgment  must  be  reversed 
with  costs. 

Judgment  reversed. 

(1)  See  notes  to  2  Chitty  603,  and' the  authorities  there  cited, 
(a)  Bat  see  4  Scam.  li.  447. 


Mary  Clifton,  plaintiff  in  error  v.  John  L.   Bogardus 
defendant  in  error. 

Error    to    Peoria, 

It  is  a  general  rule  that  ail  persons  are  competent  witnesses  who  have  sufficient  under- 
standing', and  are  not  disqualified  by  interest,  crime,  or  want  of  proper  sense  of  moral 
obligation  to  speak  the  truth, 

in  a  trial  of  the  right  of  property,  the  defendant  in  execution  is  a  corapetant  witness  for 
the  claimant.  1  he  interest  which  disqualifies,  must  be  in  favor  of  the  party  calling  the 
witness. 

Tins  cause  was  tried  at  the  September  Term,  1832,  before  the 
Hon.  Richard  M.  Young  and  a  jury,  and  a  virdict  rendered  for 
the  defendant.  To  reverse  this  judgment,  Mary  Clifton  brought 
a  writ  of  error  in  this  Court. 
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L.  BlGELOW,  for  the  plaintiff  in  error,  cited  the  following 
authorities  : 

2  Stark.  Ev.  308,  744  et  seq.,  751  ;  3  Stark.  Ev.  1355, 1G47  ; 
Cusltman  v.  Loker,  2  Mass.  108  ;  Webster  v.  Lee,  5  Mass.  334  ; 
Baker  v.  Prentiss,  G  Mass.  430  ;  Emerson  v.  Prov.  Hat  Man. 
Co.  12  Mass.  237  ;  Bland  v.  Ausley,  2  Bos.  and  Pul.  331 ; 
Herbert  et  al.  v.  Herbert,  Breesc  278. 

T.  Ford,  for  the  defendant  in  error. 

Wilson,  Chief  Justice,  delivered  the  opinion  of  the  Court  :(1) 
Upon  a  judgment  in  favor  of  the  defendant,  Bogardus,  against 
Moses  Clifton,  an  execution  was  issued  and  levied  on  property 
claimed  to  be  the  property  of  Mary  Clifton.  Upon  the  trial  of 
the  right  of  property  between  Mary  Clifton  and  Bogardus,  in  the 
Circuit  Court,  Moses  Clifton  was  called  by  the  plaintiff  to  sup- 
port her  title  ;  but  his  testimony  was  rejected  by  the  Court,  be- 
cause he  was  the  debtor  in  the  execution  upon  which  the  pro- 
perty was  taken.  This  the  error  relied  upon  for  the  reversal  of 
the  judgment  of  the  Circuit  Court.  It  is  a  general  rule  that- 
all  persons  are  competent  witnesses  who  have  sufficient  under- 
standing, and  are  not  disqualified  by  interest,  crime,  or  want  of 
a  proper  sense  of  moral  obligation  to  speak  the  truth.  It  does 
not  appear  from  the  record  of  this  cause,  that  any  of  these  objec- 
tions were  applicable  to  the  witness  whose  testimony  was  rejected 
by  the  Court.  His  being  the  debtor(2)  against  whom  the  execu- 
tion was  issued,  did  not  make  him  a  party  in  the  trial  of  the  right 
of  property  between  Bogardus  and  Mary  Clifton  ;  and  whatever 
interest  he  had  in  the  result  of  that  trial,  was  against  the  party 
producing  him.  If  the  decision  had  been  in  favor  of  the  claim- 
ant, the  property  upon  which  the  execution  was  levied,  would 
have  become  exempt  from  its  operation,  and  he  would  have  re- 
mained liable  for  its  satisfaction.  If,  on  the  contrary,  it  had 
appeared  that  the  claim  was  not  well  founded,  the  property  would 
have  been  taken  in  satisfaction  of  the  execution  :  a  debt  for  which 
he  was  bound  would  have  been  satisfied  out  of  the  property  of  a 
third  person,  and  no  legal  liability  would  have  been  imposed  upon 
him  to  answer  over  to  that  person  for  its  value.  The  party  pro- 
ducing him,  was  the  only  one  that  could  have  objected  to  his  tes- 
timony. 

The  interest  which  disqualifies,  must  be  in  favor  of  the  party 
calling  the  Avitness.  The  reverse  of  this  position  is  true  in  the 
present  case.     The  Court,  therefore,  erred  in  rejecting  the  testi- 

(1 1  Browne,  Justice,  was  not  present  at.  tho  argument  of  the  cause. 

(2)  My  tin:  act  passed  January  30,  1885,  it  iu  provided,  "that  in  no  case  of  a  trial  of  right  of 
property."  under  the  law*  of  this  State,  "shall  the  defendant  in  execution  bo  a  competent. 
witness."    Acts  of  1885, 5(5 ;  U.ilo's  Stat.  5SS. 


34  DECEMBER  TERM,  1832. 


Beezley  v.  Jones. 


mony  of  the  witness,  and  the  judgment  must  be  reversed  with 
costs,  and  the  cause  remanded  to  the  Court  .below. a 
Judgment  reversed. 

{a)  Miller  vs.  Dobson  1  Gil.  E.  572  ;  James  vs.  Stratton  32  111.  R.  202  L.  of  18C7  p.  1S2. 


Nathaniel  Beezley,  Assignee  of  Silas  Beezley,  plaintiff 
in  error  y.  William  A.  Jones3    defendant  in  error. 

Error    to     Vermillion. 

Deeds  or  obligations,    containing  mutual  covenants,  are  not  assignable. 

One  covenant  m  an  obligation  or  contract  containing  several  covenants,  cannot  be  assign- 
ed without  the  other. 

Seffible,  That  instruments  in  writing  for  the  conveyance  of  land,  or  for  the  performance 
ot  personal  duties,  are  not  assignable. 

This  was  an  action  of  covenant  commenced  in  the  Vermillion 
Circuit  Court.  At  the  October  term,  1832,  the  cause  was  heard 
before  the  Hon.  William  Wilson,  upon  demurrer  to  the  plaintiff's 
declaration,  and  judgment  rendered  for  the  defendant. 

S.  McRoBERTs,forthe  plaintiff  in  error,  cited  R.  L.  1827,(1) 
320  :  Breese  300  ;  Chitty  on  Bills  5,  6,  7. 

E.  B.  Webb,  for  the  defendant  in  error,  cited  R.  L.  1827, 
320;  Breese  300;  1  BlacM'..  148  ;  1  Peters'  Cond.  R.  410; 
2  do.  307  ;  Dig.  South  and  West.  Rep.  77. 

Wilson,  Chief  Justice,  delivered  the  opinion  of  the  Court : 

Silas  Beezley  covenanted  by  deed  with  William  A.  Jones,  to 
lease  to  him  a  house,  carding  machine,  and  apparatus,  for  a  speci- 
fied time,  and  further  agreed  to  be  at  the  expense  of  repairing  the 
machine  in  case  of  any  failure,  Jones,  on  his  part  covenanted  to 
pay  one  hundred  and  seventy  dollars  rent,  by  instalments;  and, 
at  the  expiration  of  the  term,  to  return  the  machine,  &c,  in  the 
same  order  he  received  them,  the  common  wear  excepted. 

This  deed  is  assigned,  by  endorsement,  to  the  plaintiff,  who 
sues,  in  his  own  name,  for  a  breach  of  the  covenant  to  pay  the 
rent.  The  declaration  is  demurred  to,  and  the  demurrer  sustain- 
ed by  the  Circuit  Court. 

The  question  presented  by  the  statement  of  the  case,  is 
whether  the  statute  of(2)  1827,  has  made  the  instrument  upon 
which  this  action  is  brought,  negotiable.  That  statute  makes  not 
only  bonds  and  notes  for  the  payment  of  money,  but  also  all  writ- 
ten engagements  for  the  payment  or  delivery  of  articles  of  per- 
sonal property,  or  for  payment  of  money  in  personal  property, 
negotiable.     Instruments  of  this  sort,  from  the  usual  course  of 

(1)  R.  L.  4S2  ?  Gale's  Stat.  525.  (2)  R.  L.  4S2 ;  Gale's  Stat.  525. 
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trade  in  this  country,  are  more  frequently  made  than  notes  for 
the  payment  of  money.  The  convenience  of  trade,  it  was 
thought  by  the  legislature,  required  that  such  instruments  of 
writing  should  be  negotiable  ;  and  they  are  made  so  by  the  ex- 
press  language  of  the  legislature.  But  neither  the  language  of 
the  statute,  nor  the  policy  that  occasioned  its  enactment  embrace 
instruments  in  writing  for  the  conveyance  of  land,  or  for  the  per- 
formance of  personal  duties  ;  and  the  legislature  never  intended 
to  impart  a  negotiable  quality  to  a  written  agreement  for  the  per- 
formance of  perhaps  twenty  stipulations  of  different  characters, 
merely  because  it  contained  one  for  the  payment  of  money,  or  the 
delivery  of  an  article  of  personal  property. a  The  deed  upon 
which  this  action  is  brought  contains  mutual  covenants  ;  those  on 
the  part  of  the  defendant  are  to  pay  one  hundred  and  seventy 
dollars  rent,  and  at  the  expiration  of  his  lease,  to  return  the 
machine,  &c.  If  the  whole  interest  in  this  deed  can  be  transfer- 
red by  assignment  to  the  plaintiff,  he  would  be  entitled  to  recover 
for  a  breach  of  either  or  both  of  these  covenants,  and  the  assign- 
or would  be  left  without  a  remedy  for  the  detention  or  destruc- 
tion of  his  property.  This  result  was  certainly  never  contem- 
plated by  either  the  assignor  or  assignee.  Such  a  transfer  is 
not  authorized  by  the  statute.  Nothing  more  was  intended  to  be 
transferred,  than  the  simple  covenant  to  pay  one  hundred  and 
seventy  dollars.  The  contract  is  indivisible,  and  one  covenant 
cannot  be  assigned  without  the  other.  The  recognition  of  such 
a  principle,  would  work  great  injustice  by  'multiplying  actions, 
and  enabling  one  party  to  a  contract,  to  subject  the  other  to  the 
separate  action.-  of  us  many  different  assignees  as  it  might  con- 
tain covenants.  The  judgment  of  the  Court  below  is  affirmed 
with  costs. 

Judgmen  t  affirmed. 

Bill  (mvlW  not  this  lease  be  assigned  at  common  law  by  a  lessor  f  1  Chitty's  PL  110 
Buckm.ister  vs.   fiddy    Beeclier's  Broese  R.  3SI  and  notes. 


John  Reynolds,  Governor  of  the  State  of  Illinois,  plaintiff 
in  error*  v.  James  Hall,  Timothy  Guard,  John  Tillson, 
Jr.,  Charles  Slade,  Francis  Prince,  Charles  Prentice, 
James  B.  Campbell,  Alfred  W.  Cavarly,  and  J.  M. 
Duncan,  defendants  in  error. 

Error    to   Fayette. 

The  law  in  force  nt  Ihe  time  of  the  making  of  .contract.--,  form  a  portion  of  their  es 
and  they  moat  be  considered  as  entered  into  with  reference  to  such  law?    unci  be  .*o 
construed. ta) 

The  contract  of  a  surety  is  to  be  construed  strictly,  both  in  law  and  equity,  and  his  lia- 
bility is  not  to  be  extended  by  implication  beyond  the  term  of  his  contract. 
-H  0  Post.  41 T. 
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The  sureties  of  the  late  State  Treasurer,  are  not  liable  for  his  acts  as  Cashier  of  the  old' 
State  Bank. 

It  is  a  well  settled  rule,  that  a  surety  caunot  he  held  beyond  the  express  term  of  his  un- 
dertaking, as  understood  by  the  parties,  when  the  contract  was  entered  into. 

This  cause  was  tried  at  the  October  term,  1831,  of  the  Fay- 
ette Circuit  Court,  before  the  Hon.  Theophilus  W.  Smith.  The 
verdict  of  the  jury  was  in  favor  of  the  plaintiff  in  error,  for  the 
sum  of  fourteen  hundred  and  fifty  dollars  and  forty- eight  cents. 
Judgment  was  rendered  upon  this  verdict. 

Alfred  Cowles,  for  the  plaintiff  in  error. 

Cavarly  and  McRoberts,  for  the  defendants  in  error. 

Smith,  Justice,  delivered  the  opinion  of  the  Court  : 

This  was  an  action  of  debt  brought  against  James  Hall  and  his 
sureties,  on  his  official  bond,  given  for  the  faithful  performance 
of  his  duties  as  Treasurer  of  the  State  of  Illinois,  to  which  office 
he  had  been  elected  on  the  28th  day  of  December,  1828,  by  the 
vote  of  the  legislature.  The  bond  is  dated  on  the  16th  day  of 
January,  1829,  and  was  approved  by  the  plaintiff,  in  his  execu- 
tive character,  on  the  22d  day  of  the  same  month.  The  condi- 
tion of  the  bond,  after  reciting,  that  the  defendant,  James  Hail, 
had  been  elected  Treasurer  of  the  State  of  Illinois  for  two  years, 
is  as  follows  :  "  Now,  if  the  said  James  Hall  shall  well  and  faith- 
fully perform  the  duties  of  his  said  office,  for  and  during  his  said 
term,  then  this  obligation  shall  be  void  ;  otherwise  it  shall  be  and 
remain  in  full  force." 

The  defendants  replied — 1st.  General  performance.  2d.  That 
the  defendant,  Hall,  had  faithfully  accounted  for  and  paid  over 
a.  11  moneys  received  by  him,  for  which  his  sureties  as  State 
Treasurer,  were  chargeable  in  this  action,  according  to  the  tenor 
and  effect  of  their  bond.  3d.  Set-off  for  certain  sums,  for  which 
the  State  is  indebted  to  said  Hall  for  moneys  deposited  in  Bank  ; 
and  certain  expenditures  of  said  defendant  for  and  on  account  of 
said  State :   to  which  the  plaintiff  rejoined  and  took  issue. 

On  the  trial  of  the  cause,  a  report  of  the  situation  of  the  State 
Bank  of  Illinois,  at  Vandalia,  dated  on  the  1st  January,  1831, 
signed  by  the  said  Hall,  as  Treasurer,  showing,  among  other 
things,  that  he  had  received,  on  account  of  said  Bank,  consider- 
able sums  from  the  Branch  Cashiers  of  said  Bank,  in  the  notes 
of  said  Bank,  was  offered  in  evidence  ;  to  the  admission  of  which 
report  as  evidence,  the  defendants  objected ;  which  objection 
was  sustained,  and  to  which  opinion  of  the  Court,  in  refusing  to 
admit  the  report  as  evidence,  the  plaintiff  excepted.  The  bill  of 
exceptions  contains  other  matters  to  which  it  is  not  necessary  to 
refer,  as  the  additional  points  reserved  in  the  bill  have  been,  on  the 
argument,   abandoned  by  the  plaintiffs  counsel.     The  only  point 
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relied  on,  among  the  causes  assigned  for  error,  is  the  rejection  of 
the  report  offered  as  evidence. 

( >u  the  part  of  the  sureties  of  Hall,  who  are  co-defendants,  it  Is 
insisted  that  no  evidence  of  the  receipts  of  the  funds  or  effects 
of  the  State  Bank,  by  Hall,  by  virtue  of  the  act  of  the  legislature 
of  22d  January,  1829,  or  any  subsequent  law  of  the  State  impos- 
ing on  Hall,  the  late  Treasurer,  the  duties  of  Cashier  of  such 
Bank,  could  be  introduced  as  legal  evidence,  to  charge  them 
with  a  liability  in  case  of  a  misapplication  of  such  effects  or  funds 
of  the  Bank,  by  the  late  Treasurer;  and  this  is,  as  I  understand, 
conceded  to  be  the  only  point  to  be  examined  and  determined. 

In  the  consideration  of  this  question,  it  is  necessary  to  recur 
briefly  to  the  Constitution  of  the  State,  creating  the  office  of 
Treasurer,  and  the  act  of  the  legislature,  defining  his  duties.  The 
office  of  State  Treasurer  is  created  by  the  21st  section  of  the 
3d  article  of  the  constitution  ;  and  the  act  of  the  24th  March, 
1819,  "  defining  the  duties  of  Auditor  and  Treasurer ,"  was 
the  only  law  in  force,  at  the  time  of  the  execution,  delivery,  and 
approval,  and  acceptance  of  the  bond.  The  7th  section  of  the 
act  requires  the  Treasurer  to  give  bond  in  the  sum  of  twenty 
thousand  dollars,  and  the  residue  of  its  provisions  relate  to  the 
performance  of  duties,  in  regard  to  the  fiscal  operations  of  the 
State  Treasury,  and  nothing  else. 

Under  this  law,  then,  we  are  to  determine  the  liabilities  of  the 
sureties,  and  whether  they  can  be  held  responsible  for  other 
duties  cast  upon  the  Treasurer,  by  the  act  of  1829,  after  the  exe- 
cution, approval,  and  acceptance  of  the  bond. 

Without  examining  the  question  which  might  here  arise,  as  to 
what  duties  might  thus  be  cast  upon  the  Treasurer,  and  their 
appropriateness,  it  will  be  sufficient  to  enquire  into  the  character 
of  the  act  of  23d  Jan.,  1829,  entitled  '•'•Jin  act  to  amend  an  act, 
supplementary  to  an  act  establishing  the  State  Bank  of  Illinois, 
approved  January  107A,  1825."  By  the  7th  section  of  that 
act,  it  is  declared,  "that  the  Treasxtrer  shall  discharge  all  the 
duties  required  of  the  Cashier  of  said  Bank,  by  the  act  esta- 
blishing the  State  Bank  of  Illinois."  From  this  provision,  it  is 
manifest  that  the  legislature  cast  upon  the  Treasurer  the  office  of 
Cashier,  and  thereby  constituted  the  Treasurer  Cashier  of  the 
Bank  dt  facto.  Having  by  law  imposed  this  new  office  upon 
him,  and  created  new  liabilities  and  new  duties,  of  a  character 
not  only  unconnected  with  the  office  of  Treasurer,  but  of  a  diver- 
sified and  entirely  different  nature,  can  it  be  contended  that  the 
sureties  on  his  bond  are  justly  and  legally  responsible  for  his 
want  of  fidelity  in  the  discharge  of  this  new  trust".''  It  will  be 
recollected  that  the  Cashier  of  the  Bank  was  required  by  law  to 
give  security  in  the  sum  of  $;">'J,U0U  ;  and  why,  on  the  transfer 
of  his   duties,   additional  security  from  the  Treasurer  was  not 
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required,  it  is  not  for  this  tribunal  to  determine.  No  increase 
of  the  Treasurer's  bond  was  required  ;  and  it  is  inconsistent  with 
the  idea  derived  from  the  requirements  of  the  law  creating  the 
Bank,  to  suppose  that  the  sum  of  §20,000  required  by  the  Trea- 
surer's bond,  would  have  been  deemed  sufficient,  when  these 
new  and  important  and  responsible  duties  were  thus  transfered, 
by  a  transfer  of  the  office  of  Cashier. 

The  question  then  presented  for  consideration  and  decision, 
is,  not  whether  it  is  within  the  bounds  of  legislative  competency 
to  impose  additional  duties  on  the  Treasurer,  connected  with  his 
office ;  nor  whether  those  duties  are  appropriate  or  not ;  but 
whether,  by  law,  there  has  not  in  fact  been  cast  on  the  Treasurer 
an  additional  office,  and  he  required  to  discharge  the  duties  re- 
quired by  law  of  the  former  incumbent.  If  this  be  so,  then  it 
cannot  be  doubted  that  such  of  the  defendants  as  are  mere  sure- 
ties of  the  Treasurer,  cannot  be  holden  responsible  for  the  acts 
of  the  same  individual  in  the  performance  of  the  duties  of  the 
office  thus  cast  upon  him.  But  if  there  can  be  a  doubt  enter- 
tained as  to  such  an  interpretation  of  the  act  of  1829,  and  whetker 
or  not  it  did  not  cast  on  the  Treasurer  a  distinct  and  additional 
office,  and  the  performance  of  its  duties,  still  there  is  no  rule  of 
law  better  settled — -one  which  has  received  the  universal  sanc- 
tion of  all  tribunals — that  the  laws  in  force  at  the  time  of  the 
making  of  contracts,  form  a  portion  of  their  essence,  and  that 
they  must  be  considered  as  entered  into  with  reference  to  such 
laws,  and  be  so  construed.  The  act  of  "24th  March,  1819,  de- 
fining the  duties  of  Treasurer,"  was  the  only  law  in  existence 
at  the  time  of  entering  into  the  bond ;  and  by  it,  the  rights  and 
liabilities  of  the  respective  parties  must  be  ascertained  and  deter- 
mined. The  sureties,  when  they  signed  the  bond  and  entered 
into  the  covenant,  could  not  be  supposed  to  look  elsewhere  to 
ascertain  the  nature  and  extent  of  their  liability.  They  saw  that 
$20,000  was  the  extent,  and  that  the  duties  which  were  required 
of  the  Treasurer,  related  alone  to  the  fiscal  concerns  of  the  State, 
as  defined  in  that  law,  and  not  to  duties  appertaining  to  a  moneyed 
institution  of  a  varied  and  peculiar  character.  It  will  be  apparent 
that  they  could  not  have  anticipated  that  the  legislature  intended, 
or  would  have  subsequently  cast  on  the  defendant,  Hall,  the 
office  and  duties  which  were  in  fact  so  cast,  afterwards,  upon  him. 
Apart,  however,  from  this  view  of  the  case,  there  is  another 
which  is  considered  decisive  as  to  the  extent  of  the  liability  of 
the  sureties. 

The  contract  of  a  surety  is  to  be  considered  strictly,  both  in 
law  and  equity,  and  his  liability  is  not  to  be  extended,  by  impli- 
cation, beyond  the  terms  of  his  contract.  To  the  extent,  and  in 
the  manner,  and  under  the  circumstances  pointed  out  in  his  obli- 
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gation,  is  he  bound,  and  no  further.  (1 )  In  a  case,  also,  determined 
in  the  United  States  Court, (2)  it  was  decided  that  under  a  bond 
given  on  the  4th  December,  1813,  conditioned  for  the  faithful 
discharge  of  the  duties  of  his  office,  by  a  collector  of  direct  taxes 
and  internal  duties,  who  had  been  appointed  under  the  act  of  July 
22d,  1813,  by  the  President,  on  the  11th  of  November,  1813,  to 
hold  his  office  until  the  end  of  next  session  of  the  Senate,  and  no 
longer,  and  was  re-appointed  to  the  same  office,  January  24th, 
1814,  by  the  President,  by  and  with  the  advice  and  consent  of 
the  Senate,  to  hold  his  office  during  the  pleasure  of  the  President, 
for  the  time  being,  the  liabilities  oi:  the  sureties  arc  restricted  to 
the  duties  imposed  by  the  collection  acts,  passed  antecedent  tu 
the  date  of  the  bond. 

The  act  of  1829  could  not  be  retroactive  in  its  operations,  but 
was  entirely  prospective.  Although  it  imposed  new  and  addi- 
tional duties  on  the  Treasurer,  of  a  character  in  nowise  connected 
with  the  office  of  Treasurer,  and  which  if  it  even  be  conceded, 
were  mere  duties  appendant  to  the  office  of  Treasurer,  created 
by  the  act  of  23d  January,  1829,  and  was  not  the  transfer  of  an 
additional  office  on  him,  and  that  in  the  character  of  Cashier,  still 
the  liabilities  of  the  sureties  could  not  be  enlarged,  or  changed  in 
any  way,  from  what  they  actually  were  prior  to  the  passage  of 
this  law. 

As  then  the  act  of  1829  could  in  nowise  interfere  with  the 
condition  of  the  bond,  could  impose  no  new  liabilities,  nor  in  any 
way  change  its  character,  or  extend  its  operations,  by  implica- 
tion, I  am  of  opinion,  that  the  judgment  of  the  Circuit  Court 
should  be  affirmed. a 

Separate  opinion  of  Lockavood,  Justice.  I  concur  in  opinion, 
that  the  judgment  of  the  Circuit  Court  ought  to  be  affirmed,  upon 
the  ground  that  the  sureties  of  the  Treasurer  could  not  have  con- 
templated any  such  increase  of  their  responsibility,  as  necessarily 
took  place  by  transfering  the  duties  of  Cashier  of  the  State 
Bank  to  the  Treasurer.  Such  additional  responsibilities  not 
being  within  the  intention  of  either  of  the  parties  to  the  bond 
when  it  was  executed  and  accepted  by  the  Governor,  to  hold  the 
securities  responsible  for  the  acts  of  the  Treasurer,  growing  out 
of  his  management  of  the  affairs  of  the  Bank,  would  violate  a 
well  settled  rule,  that  a  surety  cannot  be  held  beyond  the  express 
terms  of  his  undertaking,  as  understood  by  the  parties,  when  the 
contract  was  entered  into. 

Judgment  affirmed. 

(1)  Miller  v.  Stewart,  et  al.  9  Wheat.  630.       (2)  U.  S.  v.  Kirkpatrlck,  9  Wheat.  729. 
(a)  Governor  &c.  vs.  Ridgway,  12  111.  R.  19  and  notes.      Sharp  is,  Bedell,  5  Gil.  E.  S9. 
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William  A.  Beaikd,  plaintiff  in  error  v.  Mary  Foreman, 
administratrix  of  Joseph  Foreman,  deceased,  defend- 
ant in  error. 

Error  to  St.  Clair. 

In  proceedings  against  a  sheriff,  nude r  §  30  of  the  practice  act,  by  motion,  for  failing  to 
pay  over  money  collected  by  him  on  execution,  the  judgment  should  be  for  the  amount 
collected,  and  interest  thereon,  at  the  rate  of  twenty i  per  centum  per  annum. (a) 

The  remedy  given  by  §14  of  the  "  Act  concerning  Sheriffs  and  Coroners,"  is  a  distinct 
remedy  from  that  given  by  §  30  of  the  practice  act ;  and  it  is  in  the  option  of  the  plaintiff 
in  execution  to  resort  to  whicherer  he  pleases. 

This  was  a  writ  of  error  from  the  decision  of  the  Hon.  Theo- 
pliilus  W.  Smith,  made  at  the  March  term,  1828,  of  the  St.  Clair 
Circuit  Court. 

A.  W.  Snyder  and  J.  Semple,  for  the  plaintiff  in  error. 

A.  Cowles,  for  the  defendant  in  error. 

Browne,  Justice,  delivered  the  opinion  of  the  Court: 
Tins  case  is  brought  into  this  Court  on  a  writ  of  error  from  the 
St.  Clair  Circuit  Court.  It  appears  from  the  record,  that  the 
defendant  in  the  Court  below,  as  sheriff  of  St.  Clair  county,  had 
collected  on  an  execution  in  favor  of  the  plaintiff,  against  Joseph 
Chance,  John  Bird  and  William  Kinney,  defendants  in  a  replevin 
bond,  the  sum  of  $155,28  1-2,  which  he  did  not  pay  over  on  request 
to  the  said  plaintiff.  A  motion  was  thereupon  made  against  the 
said  sheriff,  on  due  notice  given  under  the  30th(l)  section  of  the 
practice  act  of  1827,  for  judgement  against  him  for  said  sum  and 
20  per  centum  thereon,  from  the  time  of  collection  till  paid  ;  and 
a,  judgment  was  accordingly  rendered  at  the  March  term,  1828, 
against  the  said  sheriff,  in  these  words  :  "This  day  came  the  said 
plaintiff  by  her  attorney,  and  satisfactory  proof  having  been  made 
to  the  Court,  of  the  service  of  the  notice  according  to  law,  and  it 
appearing  to  the  Court  that  the  said  defendant  received  the  sum 
of  $155,28  1-2,  it  being  the  debt  specified  in  said  execution,  and 
that  he  has  been  requested  to  pay  over  the  same  to  the  plaintiff, 
and  hath  failed  so  to  do  ;  and  the  said  defendant  declining  in 
open  Court  to  mahe  defence,  it  is  therefore  considered  by  the 
Court,  that  the  said  plaintiff  do  recover  of  the  said  defendant,  the 
said  sum  of  $155,28  1-2  for  her  debt,  and  also  interest,  to  be  com- 
puted thereon,  at  the  rate  of  20  per  centum  per  annum,  from  the 
14th  August,  1827,  being  the  return  day  of  said  execution,  until 
paid,  for  her  damages,  for  failing  to  pay  over  the  said  money." 
It  is  contended,  in  the   assignment  of  errors,  by  the  counsel  for 

(1)  R>  L.  494 :  Gale's  Btat.  535.  (a)  Buckniastcr  «; Drake,  5  Gil.  R.  321. 
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ihe  plaintiff  in  error,  that  this  judgment  is  erroneous,  because  it 
awards  20  per  centum  per  annum  interest,  as  damages,  instead  of 
2G  per  centum  damages  merely,  upon  the  amount  withheld :  this 
position  must  be  determined  by  the  terms  and  intention  of  the 
statute  which  gives  the  remedy.  By  the  act  before  referred  to, 
a  summary  remedy  is  provided  against  sheriffs  who  shall  neglect 
or  refuse  to  return  an  execution,  or  who  shall  neglect  or  refuse 
to  pay  over  money  collected  by  them  on  execution.  By  giving 
such  sheriff  ten  days'  notice  in  writing,  the  plaintiff  in  the  execu- 
tion may  have  relief  on  motion  in  the  Circuit  Court,  namely,  an 
order  upon  the  officer,  and  process  of  attachment,  if  necessary, 
to  enforce  it,  when  a  return  of  the  execution  merely  is  sought ; 
and  when  money  has  been  collected,  and  withheld,  a  judgment 
may  be  rendered,  after  the  proper  steps,  for  the  amount,  with  20 
per  centum  thereon,  from  the  time  of  collection  till  paid.  There 
being  no  question  made  by\  the  assignment  of  errors,  as  to  thb 
regularity  of  such  a  judgment,  the  decision  in  this  case  must  do  - 
pend  npon  the  construction  of  the  words  "20  per  centum  from 
the  time  of  collection  till  paid."  That  this  means  interest  to  be 
computed  at  that  rate,  for  the  time  the  money  is  withheld,  what- 
ever that  time  may  be,  the  Court  has  no  doubt.  The  words 
"from  the  time  of  the  collection  till  paid,"  would  otherwise  be 
insignificant  and  absurd.  The  legislature  doubtless  intended  to 
take  away  from  the  sheriff  all  inducement  to  apply  to  his  own 
use  money  collected  by  him  ;  and  a  less  rate  of  interest  than  20 
per  centum  in  a  country  without  usury  laws,  and  where  money  is 
not  more  plenty  than  it  ought  to  be,  might  not  have  removed  the 
temptation  which  sheriffs  sometimes  very  possibly  fall  into,  to 
speculate  upon  the  money  of  others  in  their  hands.  Common  in- 
terest, with  20  per  centum  damages  upon  the  amount  when  with- 
held for  a  long  time,  might,  and  in  this  State,  often  would,  leave 
the  sheriff'  a  gainer  by  his  breach  of  duty  ;  and  on  the  other 
hand,  it  might  be  no  amends  to  the  unfortunate  plaintiff",  who  re- 
lied upon  the  prompt  collection  of  his  debt.  Another  provision 
of  the  statute,  giving  ten  per  centum,  not  as  interest,  but  as 
damages,  on  the  amount  collected,  has  been  referred  to  in  the 
course  of  the  argument,  as  having  a  bearing  upon  this  point.  It 
is  section  14th(l)  of  an  act  of  1827,  respecting  sheriffs  and  cor- 
oners, and  is  an  independent  remedy  applicable  to  the  case,  but 
which  the  defendant  may  not  choose  to  pursue,  the  remedy  being- 
less  efficacious.  The  two  provisions  are  alternative.  It  is  at  the 
option  of  the  plaintiff  in  the  execution,  to  resort  to  whichever  he 
pleases.  When  money  has  been  retained  but  a  short  time,  it 
would  afford  a  more  adequate  satisfaction  than  the  provision  of 
the  practice  act,  giving  20  per  centum  interest  for  the  time  the 
money  was  collected.     In  this  view  of  the  case,  and  the  Court 

(1)  K.  L.5TG;  GaluV  Stat.  055. 
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can  see  it  in  no  other,  the  two  provisions  are  perfectly  consistent 
and  proper.  They  both  look  to  the  security  of  the  party  whosc- 
money  is c{  improperly  withheld,  and  to  the  prevention  of  such 
conduct  in  officers,  by  wholesome  damages.  The  judgment  is 
therefore  affirmed  with,  costs. 
Judgment  affirmed. 


John  Bowers,  plaintiff  in  error  v.  Clark  Green,  defend- 
ant in  error. 

Error   to  Jaclcson. 

A  writ  of  error  is  a   writ  of  right,  and  cannot  be  denied,  except  in  capital  cases. 

A  writ  of  error  lies  from,  the  Circuit  Court  to  the  Supreme  Court,  although  the  judgment 

complained  of  be  less  than  twenty  dollars. 
The  case  of  Clark  v.  Ross  Breese  261,  is  overruled. 
Statute  penalties  are  in  the  nature  of  punishments;  and  no  inferior  court  or  jurisdiction 

can  give  cognizance  of  any  penalty  recoverable  under  a  penal  statute,  unless   jurisdic- 

tion  be  given  to  it  in  express  terms. 
Justices  of  the  peace  have  no  jurisdiction  in  penal  actions,  except  in   cases  where   such 

jurisdiction  is  expressly  conferred. 

This  case  was  tried  before  the  Hon.  Thomas  C.  Browne,  at  the 
October  term,  1832,  of  the  Circuit  Court  of  Jackson  county. 

S.  Breese  and  A.  Cowles,  for  the  plaintiff  in  error. 

D.  J.  Baker  and  A.  P.  Field,  for  the  defendant  in  error. 

Lockwood,  Justice,  delivered  the  opinion  of  the  Court: 

Green  sued  Bowers  before  a  justice  of  the  peace  to  recover  the 
penalty  of  $5  inflicted  by  the  14th  section(l)  of  the  u  Act  regu- 
lating Mills  and  Millers"  passed  9thFebruary,  1827,  for  taking 
more  toll  than  is  allowed  by  the  11th  section  of  said  act. 

Green  recovered  before  the  justice,  and  the  cause  was  removed 
by  appeal  to  the  Circuit  Court  of  Jackson  county,  where  the 
judgment  of  the  justice  was  affirmed  for  $5.  To  reverse  this 
judgment,  the  cause  is  brought  into  this  Court  by  writ  of  error. 

A  preliminary  objection  has  been  raised,  whether  a  writ  of  er- 
ror will  lie  in  a  case  where  the  recovery  is  under  $20,  exclusive 
of  costs  ;    and  to   support  this  objection,   the  case  of  Clark   x 
Ross(2  )  has  been  cited.     If  the  decision  of  that  case  was  correctl 
made,  then  the  objection  is  well  founded,  and  this  cause  ought  t 
be  dismissed  for  want  of  jurisdiction  in  this  Court.     The  maxin 
Stare  decisis,  is  one  of  great  importance  in  the  administration  i 
justice,  and  ought  not  to  be  departed  from  for  slight  or   trivi 
causes  ;  yet  this  rule  has  never  been  carried  so  far  as  to  preclm' 

(1)  R.  L.  452  ;  Gale's  Stat.  40-i.  (2)  Breese,  281. 
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courts  from  investigating  former  decisions,  when  "the  question 
has  not  undergone  repeated  examination,  and  become  well  settled. 
\Vherever  the  construction  of  a  statute  has  been  repeatedly  given 
in  the  same  way,  or  where  a  construction  has  been  given  and  ac- 
quiesced in  for  a  number  of  years,  it  would  be  manifestly  im- 
proper for  a  court  to  disturb  questions  thus  settled.  But  the 
cause  of  Clark  v.  Ross,  is  the  only  case  in  which  this  Court  have 
been  called  on  to  settle  the  right  of  parties  to  bring  writs  of  error 
to  this  Court,  and  that  decision  has  not,  it  is  understood  by  the 
Court,  given  satisfaction  to  the  bar. 

Under  these  circumstances,  I  think  it  the  duty  of  this  Court  to 
revise  that  decision.  That  decision  is  based  upon  the  idea  that 
writs  of  error  are  in  their  nature  appeals,  because  the  Constitu- 
tion only  gives  this  Court  appellate  jurisdiction,  except  in  certain 
cases,  and  the  legislature,  by  limiting  appeals  to  cases  where  the 
judgment,  exclusive  of  costs,  should  amount  to  $20,  had  used 
the  word  "appeals"  in  its  broadest  constitutional  sense,  and  there- 
by included  writs  of  error.  Were  the  Court  right  in  giving  this 
construction  to  the  word  "appeals  ?"  At  common  law,  the  only 
mode  of  removing  a  cause  from  an  inferior  court  of  record,  to  a 
superior  court  for  reversal,  was  by  writ  of  error,  and  this  writ 
was  a  writ  of  right,  which  could  not  be  denied  except  in  capital 
cases.  To  obtian  a  writ  of  error,  it  is  necessary  to  apply  to  the 
clerk  of  the  Supreme  Court,  and  then  it  does  not  operate  as  a 
stay  of  execution,  unless  an  order  is  obtained  from  a  Judge,  for 
that  purpose.  From  this  statement,  it  is  obvioas  that  considera- 
ble delay  would  intervene  before  a  writ  of  error  could  be  obtain- 
ed ;  and  in  the  meantime  an  execution  could  be  issued  on  the 
judgment,  and  a  party,  against  whom  an  erroneous  judgment  had 
been  given,  might  be  put  to  considerable  trouble  and  expense. 

To  remedy  this  evil,  it  is  fairly  presumable  that  the  legislature 
gave  the  additional  remedy  by  appeal.  By  taking  an  appeal, 
which  is  done  when  the  judgment  is  rendered,  the  effect  of  the 
judgment  is  entirely  suspended  until  the  appeal  is  decided.  From 
this  view  of  the  subject,  I  am  satisfied  that  the  legislature,  in 
authorizing  parties  to  take  "appeals,"  used  that  term  as  descriptive 
of  the  mode,  and  only  intended  to  give  a  more  expeditious  and 
less  expensive  means  of  taking  a  cause  from  an  inferior  to  a 
superior  court.  An  appeal  ought  therefore  to  be  considered  as  a 
cumulative  remedy,  and  consequently  any  restrictions  upon  the 
right  to  use  the  remedy,  cannot  with  propriety  be  extended  to 
other  modes  of  redress  provided  by  law.  This  consideration  is 
fortified  by  the  consideration  that,  by  an  act  passed  January  19th, 
1829,  entitled  "  Jin  act  regulating  the  Supreme  and  Cir- 
cuit Courts, "(1)  which  act  seems  not  to   have  been  noticed  by 

(l)It.  L.  149;  Gale's  Stat.  109. 
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the  Court  in  the  former  case,  the  remedy  by  appeal  and  error,  are 
noticed  as  different  modes  of  bringing  causes  into  this  Court. 

Another  consideration  is  entitled  to  great  weight  in  arriving  at 
a  correct  result  on  this  question  ;  and  that  is,  that  much  injustice 
must  necessarily  result  from  the  decision  in  Clark  v.  Ross,  if  ad- 
hered to.  Many  cases  might  be  stated,  where  a  party  would  be 
entirelv  deprived  of  redress  where  manifest  injustice  has  been  done 
in  the  Court  below.  I  will  only  state  one  case  to  illustrate  the 
great  impropriety  of  sustaining  the  decision  of  Clark  v.  Ross. 
A  brings  an  action  on  a  note  for  $1,000,  and  the  Court  below, 
by  an  erroneous  decision,  reduces  the  debt  under  $20  ;  or  by  such 
wrong  decision,  verdict  is  given  for  the  defendant.  Now,  if  the 
case  of  Clark  v.  Ross  is  to  be  deemed  law,  A,  in  the  supposed 
case,  would  be  entirely  without  remedy.  Can  it  be  supposed  that 
the  legislature  intended  any  such  injustice'.''  And  ought  this 
Court  to  sustain  a  decision,  unless  compelled  by  express  legisla- 
tive enactment,  which  will  produce  such  results  ?  The  old  and 
salutary  rule  of  the  common  law,  that  a  writ  of  error  is  a  writ  of 
right,  and  cannot  be  denied,  except  in  capital  cases,  ought  not  to 
be  abolished  by  implication  and  construction,  and  particularly 
Avhere  it  is  evident  that  the  legislature  could  not  have  contempla- 
ted it's  repeal.  We  are  therefore  clearly  of  opinion,  that  the  case 
of  Clark  v.  Ross  ought  to  be  overruled. 

Having  disposed  of  this  preliminary  question,  I  come  to  the 
assignment  of  errors  in  this  cause.  The  first  assignment  is  that 
a  justice  of  the  peace  had  no  jurisdiction  of  the  subject  matter  of 
this  suit.  The  statute  giving  the  penalty,  authorizes  the  party 
injured  to  sue  for  the  penalty,  in  any  court  having  cognizance 
thereof.  The  question  here  arises,  have  justices  of  the  peace 
any  jurisdiction  over  penal  actions.  By  a  careful  examination  of 
the  several  cases  enumerated  in  the  general  act  giving  justices  of 
the  peace  jurisdiction,  I  am  satisfied  the  legislature  only  intended 
— and  such  is  the  obvious  import  of  the  act — to  confine  their  jur- 
isdiction to  actions  arising  on  contract.  An  action  for  debt  for  a 
penalty  inflicted  by  statute,  can  in  no  sense  be  considered  as  an 
express  or  even  an  implied  contract.  Statute  penalties  are  in  the 
nature  of  punishments,  and  persons  who  incur  their  liabilities,  are 
considered  as  tortjeasors.(l) 

In  relation  to  what  courts  have  recognizance  of  penal  actions, 
the  following  rule  is  laid  down  in  Espinasse  on  Penal  Statutes,  to 
wit :  "With  respect,  however,  to  statues  giving  jurisdiction,  a  dif- 
ference must  be  observed  as  to  the  superior  and  inferior  courts. 
The  courts  above  may  have  jurisdiction  by  implication,  as  in 
the  cases  of  penal  statutes  mentioned  before,  such  as  Rex.  v. 
Mallard  ante  fol.  9,  prohibiting  any  matter  of  public  concern 
under  a  penalty,   but  without  appropriating  it,  and  which  is  a  debt 

(1)  Cuius  V.  Hadiioa   Cu.,  Brcese   115. 
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due  to  the  crown  and  recoverable  in  the  Court  of  Exchequer. 
That  might  be  sued  for  in  the  courts  above,"  though  they  are  not 
named : — but  no  inferior  court  or  jurisdiction  can  have  cogni- 
zance of  any  penalty  recoverable  under  a  penal  statute  by 
implication.  They  must  be  expressly  mentioned  in  the  statutes 
themselves,  and  cognizance  given  to  them  in  express  terms." 
Jurisdiction  not  having  been  given  expressly  to  justices  of  the 
peace,  Ave  are  of  opinion  that  the  justice  in  this  case  had  no  juris- 
diction, and  the  judgment  of  the  Circuit  Court,  for  this  reason, 
must  be  reversed  with  costs.  Other  errors  have  been  assigned  and 
argued,  but  the  Court  not  being  entirely  satisfied  relative  to  them, 
give  no  opinion. 

Judgment  reversed. 


Eli  B.  Clemson  and  Israel  Waters,  appellants  v.  The 
President  and  Directors  of  the  State  Bank  or  Illi- 
nois, appellees. 

Appeal  from  St.    Clair. 

If  would  bo  clearly  unjust  to  permit  a  party  to  assign  hi*  mistakes  as  error.  Where  C 
an  1  W.  are  jgkiad  m  defendants  in  a  suit,  and  proems  seryjd  only  on  C,  ami  the  de- 
fendants1 attorney  in  a  demurrer  to  the  deel  iration,  used  the  lanfijiOge  ''defendants  come 
by  their  attorney,  and  defend,"  Ac.  hut  in  the  subsequent  pleadings  need  only  the  name 
of  C,  held  that  he  did  not  thereby  enter  W.'s  appearance, 

It  is  nor  error  for  the  Court  to  <*iv.;  final  judgment  against  the  defendant,  upon  sustaining 
the  plaintiffs'  demurrer  to  a  bad  plea.  iSi 

The  granting  or  refusing  an  application  to  withdraw  a  plea  and  plead  de  novo,  rests  in 
the  discretion  of  the  Court. 

A  writ  of  inquiry  is  never  necessary  where  the  damages  can  be  ascertained  by  computa- 
tion. 

J.  Semple,  for  the  appellants. 

A.  Cowles  and  T.  Ford,  for  the  appellees. 

LorjKWOOD,  Justice,  deliverer  the  opinion  of  the  Court: 
This  is  an  action  of  covenant  brought  by  The  President  and 
Directors  of  the  State  Bank  of  Illinois,  on  a  sealed  note,  against 
Clemson  and  one  Waters.  Several  errors  have  been  assi  gncd, 
which  will  be  noticed  in  their  order.  The  first  error  assigned,  is, 
that  judgment  was  given  against  Clemson  alone,  when  it  ought  to 
have  been  given  against  both  defendants.  It  appears  by  the  re  turn 
on  the  writ,  that  Clemson  only  Avas  served  with  process.  The 
defendants'  attorney,  in  a  demurrer  to  the  declaration,  used  the 
words  "defendants  come  by  their  attorney,  and  defend,"  &c.  but 
in  the  subsequent  pleadings,  the  defendants'  attorney  used  onl  < 
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the  name  of  Clemson.  Was  here  such  an  appearance  on  the  part 
of  Waters,  as  compelled  the  plaintiffs  to  consider  him  in  court  ? 
We  think  not.  As  Waters  was  not  served,  it  evidently  was  a 
mistake  on  the  part  of  the  attorney,  in  using  a  plural  noun  and 
verb,  instead  of  a  singular  one, — and  a  mistake  which  the  Court 
would  have  permitted  him  to  amend.  The  defendants'  attorney 
did  not  apply  to  the  Court  to  correct  the  mistake,  but  corrected  it 
himself  in  the  subsequent  pleadings.  It  would  be  clearly  unjust 
to  permit  a  party  to  assign  his  own  mistakes  as  errors  to  reverse 
a  judgment. 

The  second  error  assigned,  is,  "that  the  Court  below  gave 
judgment  on  the  plaintiffs  demurrer  in  chief,  when  the  judg- 
ment should  have  been  resjjondeas  ouster."  When  a  plea  is 
filed,  the  plaintiff  replies,  either  by  taking  issue,  or  setting  up 
new  matter  in  avoidance— -or  demurs.  If  the  plaintiff  demurs  to 
defendant's  plea,  the  law  arising  on  the  case  is  referred  to  the 
Court,  and  if  the  plea  furnishes  no  legal  defence  to  the  action, 
the  judgment  is  always  either  interlocutory  or  final,  according  to 
the  nature  of  the  action.  The  only  mode  given  to  the  defendant  to 
contest  the  facts  set  out  in  the  declaration,  is  by  applying  to  the 
Court  for  leave  to  withdraw  the  bad  plea,  and  plead  de  ?iovo, 
which  application  rests  in  the  discretion  of  the  Court  to  grant  or 
refuse.  No  motion  having  been  made  for  leave  to  withdraw  the 
plea,  and  plead  again,  the  defendant  elected  to  abide  by  the  good- 
ness of  his  plea,  and  he  cannot  now  assign  for  error,  that  the 
Court  ought  to  have  given  judgment  of  respondeas  ouster. 

The  third  error  assigned,  is,  "that  the  Circuit  Court  ordered 
the  clerk  to  assess  the  damages,  when  by  the  law  of  the  land  the 
said  Court  should  have  awarded  a  writ  of  inquiry."  On  the 
argument  it  was  urged  that  the  copy  of  the  note  appended  to  the 
declaration,  contains  no  date,  and  consequently  the  clerk  had  no 
time  from  which  to  calculate  interest.  By  examining  the  declara- 
tion, however,  it  is  there  averred  that  the  note  was  made  and 
delivered  on  the  2-3d  day  of  June,  1825,  and  by  the  decision  of 
the  case  of  Sims  v.  Hugsby,(l)  the  copy  of  the  note  is  not  a  part 
of  the  declaration,  consequently  this  furnishes  no  objection  to  the 
clerk's  assessing  the  damages.  If  the  clerk  made  any  mistake 
in  assessing  the  damages,  the  proper  remedy  was,  by  applying 
to  the  Court  below  to  correct  it.  It  was  also  urged  on  the  argu- 
ment, that  by  the  statute,  the  clerk  could  only  assess  damages 
where  a  default  for  not  pleading  had  been  entered.  In  the  case 
of  Rust  v.  Frothingham  and  Fort,(2)  this  Court  decided  that  a 
"writ  of  inquiry  is  never  necessary  where  the  damages  can  be 
ascertained  by  computation."  The  third  assignment  of  error 
therefore  furnishes  no  ground  for  reversing  the  judgment.  The 
judgment  is  affirmed  with  costs. 

Judgment  affirmed. 

(1)  Breese's  App.  27  (2)  Breese,  258. 
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Lewis  Bailey,  administrator  of  Stephen  Benedict,  de- 
ceased; plaintiff  in  error  v.  James  B.  Campbell,  de- 
fendant in  error. 

Error  to  La  Salle. 

1 1  is  not  in  the  power  of  a  party  to  except  to  the  opinion  of  the  Court  refusing  instruction* 

unless  he  move  them  himself. 
A  party  cannot  assign  for  error  that  which  makes  in  his  own  favor,  except  under  peculiar 

circumstances. 

L.  Bigelow,  for  the  plaintiff  in  error. 

T.  Ford,  for  the  defendant  in  error. 

Browne,  Justice,  delivered  the  opinion  of  the  Court: 
This  is  an  appeal  brought  from  the  Circuit  Court  of  La  Salic- 
county.  The  following  points  are  presented  to  this  Court  by 
the  bill  of  exceptions.  The  defendant  in  the  Court  below, 
■moved  for  several  instructions,  which  it  is  not  necessary  here  to 
recite.  They  were  all  refused  but  one,  to  which  no  exception  is 
taken  in  the  argument.  The  jury  on  the  trial  in  the  Circuit 
Court,  found  a  verdict  for  the  defendant,  and  the  plaintiff  brings 
the  record  into  this  Court,  such  as  it  is.  By  the  refusal  of  the 
••Court  to  grant  instructions  prayed  for  by  the  defendant,  it  would 
be  contrary  to  all  practice,  in  common  cases,  for  the  plaintiff  to 
be  prejudiced.  It  is  not  in  his  power  to  except  to  the  opinion 
of  the  Court  refusing  instructions,  unless  he  moves  them  him- 
self ;  and  it  is  a  well  settled  principle,  that  a  party  cannot  assign 
for  error  that  which  makes  in  his  own  favor,  unless  it  be  under 
peculiar  circumstances.  This  Court  can  see  nothing  in  this 
record  which  should  take  it  out  of  the  common  rule.  The  judg- 
ment is  therefore  affirmed  with  costs. 
Judgment  affirmed. 


Edward  Humphreys,   appellant  v.   George  Collier   and 
Peter  Powell  appellees. 

Appeal  from  Randolph. 

After  issue  taken  on  the  facts  contained  in  the  declaration,  it  is  sufficient  for  the  plaintiff, 
hy  proof,  to  sustain  (he  material  averments  contained  therein. 

The  assignor  of  a  negotiable  instrument,  assigned  after  it  became  due,  under  the  statute 
relative  to  promissory  notes,  &c,  is  liable  to  his  assignee,  where  the  maker  of  the  in 
etrument  i-  insolvent  al  the  time  >>:'  the  assignment  and  so  continues  up  to  the  time  ol 
action  brought,  although  no  suit  has  been  prosecuted  against  the  maker. 
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Instructions  to  the  jury,  should  he  founded  upon  the  evidence  in  the  case;  and  whe  re- 
there  is  no  evidence  upon  which  to  base  the  instructions,  it  it  error  to  give  them. 

The  appellees  instituted  a  suit  in  the  Randolph  Circuit  Court 
against  the  appellant,  as  assignee  of  the  following  note  : 

"$181.  Five  months  after  date,  I  promise  to  pay  Edward 
Humphreys,  or  order,  the  sum  of  one  hundred  and  eighty-one 
dollars  in  cash,  for  value  received,  this  third  day  of  April,  1822. 

"Attest,  Saml.  Smith.  Elias  Barcroft.     [L.  S.]" 

On  this  note  were  the  following  endorsements : 

"Received,  4th  June,  1828,  of  William  Rector,  eighty  dollars 
in  part  of  the  within  order. 
"$80..  J.  B.  Thomas." 

"  Pay  the  within  balance  of  one  hundred,  and  one  dollars  to 
Messrs.  Collier  and  Powell.  Ed.  Humphreys." 

The  first  count  in  the  declaration  states  the  making  of  the  note 
by  Barcroft,  and  the  assignment  to  the  appellees,  and  then  avers 
that,  at  the  time  of  the  assignment,  Barcroft  "had  not  the  means 
of  paying  the  balance  due  on  said  note  by  the  ordinary  process 
of  law;  nor  could  he,  said  Barcroft,  be  compelled  by  process  of 
law,  to  pay  and  satisfy  the  same  ;  nor  would  a  suit  against  Bar- 
croft, to  recover  said  balance,  have  been  availing  to  the  said 
plaintiffs  by  reason  of  a  want  of  property  by  said  Barcroft,  liable- 
to  execution  to  satisfy  the  same.'* 

The  declaration  also  contained  a  count  for  goods,  wares,  and. 
merchandise  sold  and  delivered,  and  the  usual  money  counts. 
The  defendant  in  the  Court  below,  the  appellant,  pleaded  the 
general  issue  to  the  whole  declaration,  and  payment  to  all  but 
the  first  count.  The  cause  was  tried  at  the  September  term, 
1832,  before  the  Hon.  Theophilus  W.  Smith  and  a  jury,  and  a 
verdict  rendered  for  the  appellees  for  $18B.  Judgment  was 
entered  upon  this  verdict,  and  an  appeal  taken  to  this  Court. 

A  bill  of  exceptions  was  taken  in  the  Court  below,  which  is  as 
follows  : 

"  Be  it  remembered  that  at  the  September  term  of  this  Court. 
cm  the  trial  of  the  issue  joined  in  this  cause,  after  the  hearing  of 
the  testimony  on  the  trial  of  the  said  issue,  the  plaintiffs  by  their 
counsel  moved  the  Court  to  instruct  the  jury  as  follows  : 

1st.  In  a  suit  bv  the  assignee  of  a  bond  against  the  assignor, 
upon  a  written  assignment,  parol  evidence  is  not  admissible  to 
sh  m  that  the  assignee  took  it  without  recourse,  on  the  assignor, 
this  being  no  part  of;  the  written  contract,  when  the  writing  of 
assignment  shows  no  such  thino;. 
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-<\.  That  the  written  assignment  on  a  note  must  be  resorted 
to,  to  show  what  the  contract  is  between  the  assignee  and  assignor, 
;vs  to  future  liability. 

3d.  Where  a  contract  is  in  writing,  conversations  previous,  and 
leading  to  it,  cannot  be  given  in  evidence. 

4th.  That  the  law  of  Missouri  in  regard  to  the  liability  of  the 
assignor  in  this  case,  is  to  govern  the  case. 

5th.  That  by  the  laws  of  Missouri,  a  suit  need  not  be  institu- 
ted by  the  assignee,  against  the  maker,  if  such  suit  would  be  un- 
availing ;  and  that  the  insolvency  of  the  maker  at  the  time  of  the 
assignment,  and  continued,  dispenses  with  diligence. 

6th.   That  by  those  laws  no  notice  to  assignor  is  necessary. 

7th.  That  when  a  note  is  endorsed,  it  is  like  a  bill  of  exchange, 
the  assignor  being  the  drawer,  and  the  maker  of  the  note  the 
drawee  ;  and  if  it  is  shown  that  the  drawee  had  no  effects  of  the 
drawer  in  his  hands,  notice  is  not  necessary. 

8th.  That  by  the  laws  of  Missouri,  the  insolvency  of  the 
maker  of  a  note  gives  a  recourse,  without  notice,  upon  the 
assignor. 

9th.   That  insolvency  may  be  proved  by  common  report. 

LO.  That  a  note  of  a  third  person,  taken  in  payment  for  goods  sold 
and  delivered,  which  turns  out  to  be  worth  nothing,  is  no  payment, 
and  the  party  can  resort  to  his  contract  for  goods   sold. 

11th.  That  the  salary  of  an  officer  cannot  be  levied  on  by  exe- 
cution. 

12th.  That  in  determining  cases  of  insolvency,  the  law  regards 
only  the  ability  of  a  person  to  pay  by  coercion  or  compulsion  of 
law,  and  not  voluntary  or  friendly  payment. 

loth.  That  in  a  case  of  notorious  insolvency  in  the  maker  of  a 
note,  a  resort  can  be  had  immediately  by  the  assignee  on  the  as- 
signor, who  has  not  protected  himself  by  his  assignment. 

Which  instructions,  except  the  first  above  specified,  the  Court 
gave  as  asked — and  also  instructed  the  jury,  that  if  said  Barcrof t, 
at  the  time  of  the  assignment  of  the  said  note  to  the  plaintiffs,  was 
insolvent,  such  insolvency  excused  them  from  demanding  pay- 
ment thereof  from  the  maker,  prior  to  their  bringing  suit  on  such 
assignment  or  endorsement  against  said  defendant. 

The  defendant,  by  his  counsel,  before  the  Court  gave  the  fore- 
going instructions,  objected  to  the  Court's  noticing  the  laws  of 
Missouri — because  they  were  not  proved  in  any  other  way  before 
the  Court,  than  by  the  Judge's  having  in  his  hand  the  printed  re- 
port of  this  case — when  in  the  Supreme  Court — as  contained  in 
Sidney  Breese's  Reports,  which  objection  the  Court  overruled. 

The  said  defendant  also,  on  said  trial,  moved  the  Court  to  in- 
struct the  jury  :  1st.  That  if  they  are  of  opinion  that  the  plaintiffs 
received  the  note  of  Barcroft  in  payment  of  the  goods  purchased 
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at  the  time  it  was  endorsed  by  the  defendant,  at  their  own  risk, 
they  have  no  claim  on  the  defendant,  either  as  purchaser  of  their 
goods,  or  as  endorser  of  the  note. 

2d.  That  should  they  be  of  opinion  that  the  note  of  said  Bar- 
croft  was  not  received  in  full  payment  of  the  goods  purchased  by 
the  defendant  of  the  plaintiffs,  at  the  time  it  was  endorsed,  at 
their  own  risk,  that  then  before  the  plaintiffs  can  recover  in  this 
case  against  the  defendant  as  an  endorser  of  the  note,  the  plaintiffs 
must  prove  a  demand  of  payment  from  Barcroft,  and  notice  to 
the  defendant,  or,  at  least,  that  they  demanded  payment  of  Bar- 
croft. 

The  first  of  which  instructions,  asked  by  the  defendant,  the 
Court  gave  as  asked,  but  refused  to  give  the  second,  instructing 
the  jury,  that  in  cases  of  insolvency  of  the  maker,  of  the  note 
after  endorsement  and  before  suit  brought,  neither  demand  of  pay- 
ment or  notice  of  refusal  to  defendant,  was  necessary :  to  all 
which  several  opinions  of  the  Court,  the  said  defendant  by  his 
counsel  excepts,  and  prays  that  this  his  bill  of  exceptions  may  be 
signed  and  sealed  by  the  Judge,  and  made  part  of  the  record  in 
this  case,  which  is  done  accordingly. 

Theo's.  W  Smith,     [l.s.]" 

The  appellant  assigned  for  error, — 

1.  The  said  Collier  and  Powell,  in  the  first  count  of  the  decla- 
ration aforesaid,  do  not  set  forth  any  cause  of  action  against  the 
said  Edward,  because  they  do  not  allege  a  prosecution  for,  or  a 
demand  of  payment  of,  the  said  writing  obligatory  in  said  first 
count  described,  of  and  from  the  said  Elias  Barcroft,  the  maker 
thereof. 

2.  The  Court  erred  in  instructing  the  jury  that  if  the  said 
Barcroft,  at  the  time  of  assigning  said  writing  obligatory  to  the 
plaintiffs,  was  insolvent,  such  insolvency  excused  them  from  de- 
manding payment  thereof  from  the  maker,  prior  to  their  bringing 
suit  on  such  assignment  or  endorsement,  against  said  defendant. 

3.  The  Court  erred  in  instructing  the  jury,  that  "  the  laws  of 
Missouri  in  regard  to  the  liability  of  the  assignor  in  this  case,  are 
to  govern  the  case,"  when  there  was  no  proof  before  the  Court, 
that  the  contract  sued  on  between  said  plaintiffs  and  defendant, 
was  made  in  the  State  of  Missouri. 

4.  The  Court  erred  in  noticing  the  laws  of  Missouri  when  those 
laws  were  not  proved  by  any  competent  evidence. 

5.  The  Court  erred  in  instructing  the  jury  "  that  a  note  of  a 
third  person,  taken  in  payment  for  goods  sold  and  delivered, 
which  turns  out  to  be  worth  nothing,  is  no  payment,  and  the 
party  can  resort  to  his  contract  for  goods  sold,"  &c. 

6.  The  Court  erred  in  instructing  the  jury  "  that  in  a  case  of 
notorious  insolvency  in  the  maker  of  a  note,  a  resort  can  be  had 
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immediately  by  the  assignee  on  the  assignor,  who  has  not  protec- 
ted himself  by  his  assignment. 

7.  The  Court  also  erred  in  refusing  to  give  to  the  jury  the 
second  instruction  asked  for  by  the  defendant,  and  in  instructing 
the  jury  that  "  iu  case  of  the  insolvency  of  the  maker  of  the  note, 
after  endorsement,  :ind  before  the  suit  brought,  neither  demand 
of  payment,  or  notice,  of  refusal  to  defendant,  was  necessary." 

8.  The  Court  erred  in  instructing  the  jury,  that  by  the  laws  of 
Missouri  "the  insolvency  of  the  maker  of  a  note,  at  the  time  of 
the  assignment  and  continued,  dispenses  with  diligence." 

D.  J.  Baker,  for  the  appellant. 

S.  BrMESE,  for  the  appellees. 

Smith,  Justice,  delivered  the  opinion  of  the  Court : 
This  was  an  action  brought  by  the  appellees  against  the  appel- 
lant, in  the  Circuit  Court  of  Randolph,  as  the  assignor  of  a 
promissory  note  of  hand,  under  seal,  to  recover  the  balance  due 
at  the  time  of  the  assignment,  and  still  remaining  unpaid.  The 
declaration  alleges  the  making  of  the  note,  and  the  assignment 
and  delivery  to  Collier  and  Powell;  and  then  specially  avers, 
that  at  the  time  of  such  assignment,  there  existed  a  total  inabili- 
ty of  the  maker  to  pay  the  same,  and  that  payment  could  not 
be  coerced  by  the  ordinary  course  of  law ;  that  a  suit  would  have 
been  unavailing  to  compel  the  maker  to  pay  the  same,  by  reason 
of  his  total  want  of  property  to  be  reached  by  an  execution  upon 
any  judgment  which  might  have  been  obtained  by  suit  against 
him  on  said  note ;  that  the  maker  has  not  paid  or  caused  the  said 
balance  to  be  paid  to  them,  or  any  part  thereof,  but  has  wholly 
refused,  of  all  which  the  appellant  had  notice.  To  this  count 
was  added  a  count  for  goods,  wares,  and  merchandise  sold  and  de- 
livered, and  the  usual  money  counts.  The  defendant  in  the  Court 
below,  pleaded  the  general  issue,  and  payment  to  the  second  and 
third  counts ;  to  which  plea  of  payment,  there  was  a  replication 
and  issue. 

During  the  progress  of  the  trial,  various  instructions  were 
prayed  for  by  both  plaintiffs'  and  defendant's  counsel  in  the 
court  below.  It  is  not  esteemed  important  for  the  consideration 
of  the  present  case,  to  examine  the  correctness  of  but  two,  which 
are  contained  in  the  bill  of  exceptions.  The  first  was  prayed  for 
by  the  defendant's  counsel,  and  is  as  follows :  "That,  should  the 
jury  be  of  opinion  that  the  note  of  saidBarcroftwas  not  received  in 
full  payment  of  the  goods  purchased,  by  the  defendant,  of  the 
plaintiffs,  at  the  time  it  was  endorsed,  at  their  own  risk,  that  then 
before  the  plaintiffs  can  recover  in  this  case  against  the  defend- 
ant, as  endorser  of  the  note,  the  plaintiff  must  prove  a  demand  of 
payment  from  Barcroft,  and  notice  to  the  defendant,    cr  at  least 
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that  they  demanded  payment  of  Barcroft."  The  refusal  of  the 
Circuit  Court  thus  to  instruct  the  jury,  is  assigned  for  error,  and 
we  are  now  to  consider  whether  it  is  in  fact  so.  An  obvious  an- 
swer is  to  be  given  to  this  objection  ;  no  rule  is  certainly  better 
settled,  than  that  which  holds  a  parry  to  the  proof  only  of  the 
material  averments  in  his  declaration.  We  shall  look  in  vain  into 
the  first  count,  for  an  averment  that  a  demand  of  payment  was 
made,  and  notice  of  non-payment  given  to  Humphreys.  The 
plaintiffs  have  based  their  right  to  recover,  not  on  the  ordinary 
liabilities  of  an  assignor  of  a  note  or  sealed  instrument  of  writ- 
ing, for  the  payment  of  money,  but  on  the  avowed  insolvency  of 
the  maker  at  the  time  of  the  assignment  of  the  note  in  question  ; 
and  have  framed  the  count  on  the  note  upon  such  a  supposed 
state  of  facts.  It  is  therefore  most  manifest,  that  to  have  re- 
quired proof  of  demand  and  notice,  would  have  been  to  have  re- 
quired proof  of  matters  not  in  issue,  but  entirely  foreign  to  the 
issue.  The  defendant  having  taken  issue  on  the  facts  contained 
in  the  declaration,  it  was  sufficient  for  the  plaintiffs,  by  proof,  to 
sustain  the  material  averments  therein  contained  ;  and  they  could 
not  be  called  on  to  prove  more.  If  demand  and  notice  were 
necessary  and  material  averments,  the  defendant  should  have  de- 
murred to  the  declaration,  and  not  pleaded  in  chief.  But  as  the 
declaration  is  evidently  framed  with  a  view  to  that  portion  of 
our  statute  relating  to  promissory  notes,  bonds,  due- bills,  and 
other  instruments  in  writing,  making  them  assignable,  which  re- 
quires due  diligence  to  be  used  to  first  collect  the  amount  from  the 
maker  by  suit,  except  where  the  institution  of  such  suit  would 
have  been  unavailing,  it  may  become  necessary  and  proper  to 
consider  whether,  under  the  second  section  of  that  act,  in  relation 
to  a  case  of  notorious  insolvency,  when  the  note  becomes  due, 
demand  of  payment  from  the  maker,  and  notice  of  non-payment 
to  the  assignor,  are  necessary  to  be  averred  and  proven  before  a 
party  shall  be  entitled  to  recover. 

From  a  consideration  of  the  causes  which  gave  rise  to  the  laws 
which  exist  in,  and  govern,  states  and  countries  greatly  commer- 
cial, it  will  be  evident  that  many  of  the  principles  applicabable  to  a 
commercial  people,  in  the  negotiation  of  assignable,  endorsable, 
and  transferable  paper  securities,  and  instruments  for  the  pay- 
ment of  money,  would  but  illy  suit  the  condition  of  a  people  so 
purely  agricultural  as  we  are  ;  and  hence  the  impolicy  of  adopting 
the  principles  and  rules  of  decision  which  have  been  made  in  states 
and  counties  that  have  adopted  the  law  of  merchants  in  rela- 
tion to  negotiable  paper.  It  must  be  recollected,  that  the 
British  decisions  are  not  only  different,  for  the  reasons  assigned, 
but  the  statutes  of  Anne,  under  which  most  of  them  have  been 
made,  differ  in  material  points  from  ours.  We  are  not  only,  then, 
restricted  from  adopting  their  rules  where  inapplicable,  but  we 
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are  prohibited  by  the  express  terms  of  our  own  laws,  which  have 
been  framed  and  adopted,  doubtless,  as  being  more  congenial  to 
our  modes  of  transacting  such  negotiations,  and  as  better  calcu- 
lated to  insure  equitable  and  legal  liabilities  between  parties. 
The  construction  of  that  portion  of  our  statute,  it  would  seem,  is 
of  easy  interpretation.  If  the  suit,  which  it  requires  to  be  pro- 
secuted, as  the  evidence  of  the  means  of  diligence,  would  have 
been  unavailing,  then  it  is  declared — the  assignee  may  maintain 
an  action  against  the  assignor,  as  if  due  diligence,  by  suing,  had 
been  used. 

Now,  in  what  case,  more  than  in  the  case  of  an  absolute  and 
entire  insolvency  of  the  maker  of  a  note  or  bond,  can  it  be 
imagined  that  a  suit  would  be  unavailing  ?  It  seems  difficult  to 
conceive  a  case  more  apposite  or  more  comprehensive  in  its 
nature :  indeed,  it  might  be  said  to  have  been  the  very  case  to 
which  the  exception  of  the  statute  was  intended  to  apply ;  and 
as  the  statute  has  also  made  the  same  exception  in  cases  where 
the  maker  has  absconded  or  left  the  State,  it  cannot,  perhaps,  be 
so  readily  perceived  what  other  state  of  facts  could  well  exist  to 
meet  the  application  of  a  further  exception.  Satisfied  that  such 
were  the  object  of  its  framers,  we  are  bound  to  consider  that,  in 
cases  of  notorious  insolvency  of  the  maker  of  an  assignable 
instrument,  contemplated  by  our  statute,  after  it  becomes  due, 
and  so  continuing  up  to  the  time  of  action  brought,  the  assignor 
must  be  liable  to  his  assignee. a 

On  the  second  point  of  instructions,  which  were  asked  by  the 
plaintiffs,  in  relation  to  the  laws  of  Missouri,  as  applicable  to  the 
case  before  the  Court,  it  is  proper  to  remark,  that  it  nowhere 
appears  in  the  declaration,  nor,  indeed,  in  any  part  of  the  record, 
that  the  note  or  assignment  was  made  in  Missouri ;  nothing  ap- 
pears in  the  bill  of  exceptions  to  show  that  there  was  any  evi- 
dence that  the  assignment  or  transfer  of  the  note  took  place 
there ;  and  yet  such  must  doubtless  have  been  shown  by  evi- 
dence, for  on  that  ground  alone  could  it  be  imagined  that  the 
Circuit  Court  would  have  instructed  the  jury  that  the  laws  of 
Missouri,  as  to  the  contract,  were  to  govern  them.  If  this  had 
appeared,  and  we  could  see  with  judicial  eyes  that  the  contract 
was  made  there,  then  doubtless  the  instructions,  as  to  those  laws, 
would  have  been  correct.  In  the  absence,  however,  of  that  fact, 
and  much  as  it  is  to  be  regretted  that  omissions  of  this  character, 
(if  it  be  one  in  the  present  case,)  which  might  have  been  reme- 
died in  a  moment,  should  become  available  here,  to  destroy  the 
fruits  of  a  recovery ;  still,  as  there  is  no  discretion  left  under 
such  circumstances,  the  judgment  of  the  Court  below  is  reversed, 
and  the  cause  remanded  to  the  Circuit  Court  for  further  proceed- 
ings, not  inconsistent  with  this  opinion. 

Judgment  reversed. 

{a)  Bledsoe  v.  Graves,  4  Scam.  R.  382 
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Thomas  Y.  Bates,  appellant  v.  Erastus  Wheeler, 
appellee. 

Appeal  from  Madison. 

A  bill  in  equity  to  enforce  the  specfic  performance  of  a  contract,  must  show  a  complete 
performance  of  all  the  stipulations  on  the  part  of  the  complainant,  to  entile  him  to  a 
decree. 

He  who  seeks  equity,  must  do  equity. 

J.  Semple  and  S.  Breese,  for  the  appellant. 

A.  Cowles,  for  the  appellee. 

Smith,  Justice,  delivered  the  opinion  of  the  Court : 
The  appellant  filed  his  bill  in  equity  in  the  Court  below,  to 
compel  a  specific  performance  of  a  contract  in  writing,  entered 
into  between  him  and  the  defendant,  by  which  the  defendant 
covenanted  to  convey  a  good  title  to,  certain  real  estate  lying  in 
the  military  tract  of  this  State.  The  complainant,  in  his  bill, 
alleges,  "that  he  has  paid  the  whole  consideration  of  said  land, 
and  that  he  has  frequently  demanded  a  deed  of  the  defendant." 
The  case  does  not  require  a  specific  enumeration  of  its  progress 
and  determination  in  the  Court  below ;  it  is  sufficient  to  say,  for 
the  purpose  of  its  present  consideration,  that  it  was  put  at  issue 
by  a  replication  to  the  defendant's  answer,  testimony  taken,  and 
finally  heard,  on  bill,  answer,  replication,  exhibits,  and  evidence 
of  several  witnesses,  whose  testimony  is  embodied  in  the  form 
of  depositions.  At  the  hearing,  the  Circuit  Court  dismissed  the 
bill,  and  adjudged  that  the  complainant  should  pay  costs  to  the 
defendant.  From  this  judgment  the  complainant  appealed ;  and 
we  are  now  to  determine  whether  the  Circuit  Court  erred  in  the 
rendition  of  its  decree. 

The  enquiry  on  the  merits  and  equity  of  the  complainant's 
case,  demands  an  examination  into  the  allegation  of  his  bill — 
whether  the  consideration  money  has  been  paid,  or  the  terms 
and  condition  upon  which  the  defendant  had  engaged  to  make 
the  conveyance,  have  been  complied  with ;  for  it  will  not 
be  denied,  that  unless  such  is  evidenced  by  the  proof  in  the 
cause,  or  has  been  admitted  by  the  defendant  in  his  answer,  the 
complainant  has  no  right  whatever  to  demand  a  specific  perform- 
ance of  the  contract.  What  then,  is  the  testimony?  It  appears 
that  the  consideration  for  the  land  in  question,  was  a  certain 
mare,  and  five  dollars  in  a  note  on  an  individual,  payable  in 
plank.  This  animal  and  the  note  are  to  be  delivered  to  defend- 
ant, and  upon  which  the  conveyance  is  to  be  made.  The  mare 
is  delivered,  but  is  again  returned  (but  refused  to  be  received  by 
the  complainant)  on  the  alleged  ground  of  a  deceit — being  said 
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to  be  defective.  It  is  not  proposed  to  enquire  into  the  truth,  or 
reality  of  the  alleged  deceit ;  nor  whether,  indeed,  it  was  prac- 
tised, inasmuch  as  the  proof  incontestably  shows — and  it  is 
indeed  established  also  by  one  of  the  complainant's  witnesses — 
that  the  note  for  five  dollars  was  a  part  of  the  consideration ; 
and  that  the  complainant  has  failed  to  establish  the  delivery  of 
the  note  in  question,  or  the  payment  thereof,  or  an  offer  so  to 
do  to  the  defendant.  This  was  a  precedent  condition,  the  per- 
formance of  which  was  essential,  before  the  complainant  could 
seek  a  compliance,  on  the  part  of  the  defendant,  in  the  convey- 
ance of  the  land.  He  who  seeks  equity,  must  do  equity ;  and 
as  the  failure  of  the  complainant  to  comply  with  the  bargain,  has 
been  plainly  established,  the  decree  on  the  merits  and  equity  of 
the  case,  seems  very  apparent. ' 

The  other  point  of  jurisdiction,  it  is  not  necessary  to  examine, 
as  if  this  Court  should  be  of  opinion  that  the  bill  could  alone 
have  been  filed  in  the  county  in  which  the  land  lies,  that  would 
then  produce  no  other  beneficial  result  to  the  defendant,  than 
now  arises  from  a  decision  on  the  equity  of  the  cause.  The 
decree  of  the  Circuit  Court  is  affirmed  with  costs. 

Decree  affirmed. 

(a)  Doyle  vs.  Teas  4  Scam.  R.  803. 


Jonathan  Church  and  Daniel  Rayner,  administrators 
of  the  estate  of  James  Rayner,  deceased,  plaintiff  in 
error  v.  Gilman  Jewett  and  Samuel  Bailey,  admi- 
nistrators, and  Mary  Bailey,  administratrix,  of  Wil- 
iam  Alexander,  deceased,  defendants  in  error. 

Error  to  Monroe. 

Ajudgmentfor  costs  cannot  be  rendered  against  an  administrator  in  his  personal  charac- 
ter. 

.J.  Semple,  for  the  plaintiffs  in  error. 

S.  McRoberts,  for  the  defendants  in  error. 

Smith,  Justice,  delivered  the  opinion  of  the  Court : 

Various  causes  have  been  assigned  for  error  in  this  case. 
After  an  attentive  examination  of  them,  it  is  not  perceived  that 
any  of  them  are  tenable,  but  the  last ;  and  that  regards  the  form 
of  the  judgment.  It  is  a  judgment  for  costs  against  the  plaintiffs 
in  the  Circuit  Court,  in  their  personal  character.  This  is  mani- 
festly erroneous.  The  judgment  of  the  Circuit  Court  is  reversed 
and  modified  here  so  as  to  affect  the  plaintiffs  only  in  their 
representative  character  as  administrators." 

Judgment  reversed. 

(a)  Welch  vs.  Wallace  3  G  !.  R.  497. 
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Thomas  P.  Clark,  plaintiff  in  error  v.  Ebenezer  Hark- 
ness,  defendant  in  error. 

Error  to  Adams. 


The  Circuit  Courts  are  limited  in  their  jurisdiction  to  the  several  counties  in  which  they 
are  erected,  except  in  cases  where  such  jurisdiction  is  expressly  extended.  In  order 
to  give  a  Circuit  Court  jurisdiction,  where  the  process  issues,  to  a  different  county  from 
that  in  which  the  action  is  instituted,  there  should  he  a  special  averment  in  the  declara- 
tion, of  one  of  the  causes  enumerated  in  the  act  of  1828. 

The  facts  upon  which  the  jurisdiction  arises,  must  be  either  expressly  set  forth,  or  in 
such  a  manner  as  to  render  them  certain  by  legal  intendment  (a) 

This  was  an  action  of  debt  on  an  award,  commenced  in  the 
Circuit  Court  of  Adams  county,  October  6th,  1830.  The  sum- 
mons was  directed  to  Morgan  county,  and  made  returnable  to 
the  October  term,  1830.  At  this  term,  the  defendant  appeared 
by  attorney,  and  moved  the  Court  to  quash  the  summons, 
because  no  certain  sum  was  set  forth  in  said  writ  as  the  debt 
claimed  by  the  plaintiff.  This  motion  was  overruled,  and  the 
defendant  then  filed  an  affidavit  of  fraud  in  obtaining  the  award 
sued  on;  and  afterwards,  at  the  May  term,  1831,  judgment  was 
rendered  against  the  defendant  for  want  of  a  plea,  for  $87  debt, 
and  $13,78  damages  assessed  by  the  clerk,  with  costs  of  suit. 
Subsequently,  and  at  the  same  term  of  the  Court,  the  defendant, 
upon  affidavit  filed,  moved  the  Court  to  set  aside  the  default, 
This  motion  was  continued  till  the  October  term,  1832  and  then 
overruled  by  the  Court,  the  Hon.  Richard  M.  Young  presiding. 
The  defendant  excepted. 

T.  Ford  and  M.  McConnell,  for  the  plaintiff  in  error. 

A.  W.  Cavarly,  for  the  defendant  in  error. 

Smith,  Justice,  delivered  the  opiniou  of  the  Court  :(1) 

This  was  an  action  of  debt  commenced  on  an  award,  in  the 
Circuit  Court  of  Adams  county.  The  summons  was  directed  to 
the  sheriff  of  the  county  of  Morgan,  and  made  returnable  to  the 
Circuit  Court  of  Adams  county,  and  is  in  the  usual  form  except 
that  the  amount  of  the  debt  claimed  is  not  specified. 

Among  several  points  made  is  one  of  importance,  which  goes 
to  the  jurisdiction  of  the  Circuit  Court.  It  is  contended  that  the 
Circuit  Court  of  Adams  could  not  entertain  jurisdiction  of  the 
cause,  because  it  does  not  appear  from  the  record,  that  the  cause 
of  action  arose  in  that  county,  or  that  the  debt  was  specifically 
payable  there.  It  is  obvious,  on  general  principles,  as  well  as 
law,  that  the  Circuit  Courts  are  limited  in  their  jurisdiction  to  the 

(1)  Wilson,  Chief  Justice,  did  not  sit  in  this  cause. 
(a)  But  see  Kenney  vt.  Greer  13  111.  R.  432  and  notes. 
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several  countries  in  which  they  are  erected,  unless  there  shall  be, 
by  some  particular  law,  an  express  power  extending  that  jurisdic- 
tion in  specified  and  enumerated  cases.  With  respect  to  the 
emanation  of  process,  and  the  power  to  reach  defendants  who 
reside  out  of  the  particular  county  in  which  the  Court  exists,  and 
to  compel  their  appearance,  it  is  necessary  to  examine  the  act  of 
the  legislature  of  30th  December,  1828.(1)  By  the  provisions 
of  that  act,  which  is  emendatory  of  the  '•'•Act  concerning 
Practice  in  Courts  of  Laic"  of  1827,  it  is  provided,  that  "it 
shall  not  be  lawful  for  a  plaintiff  to  sue  a  defendant  out  of  the 
county  where  the  latter  resides,  or  may  be  found,  except  in  cases 
where  the  debt,  contract,  or  cause  of  action  accrued  in  the 
county  of  the  plantiff,  or  where  the  contract  may  have,  specifical- 
ly, been  made  payable."  By  this  provision,  it  was  intended  to 
change  and  restrict  a  practice,  which  existed  under  the  act  of 

1827,  of  compelling  the  appearance  of  a  defendant  in  any  county 
in  the  State,  where  a  creditor  might  elect ;  a  most  oppressive 
and  injurious  practice,  which  was  intended  to  be  prohibited  in 
future.  It  would,  perhaps,  be  proper,  before  a  writ  emanates, 
that  the  officer  of  the  Court  from  which  it  is  prayed,  where  it  is 
sought  to  compel  the  attendance  of  a  person  from  another  county, 
should  require  an  affidavit  of  the  party,  or  his  agent  or  attorney, 
that  the  cause  of  action  accrued  there,  or  that  the  contract  was 
specifically  payable  there  according  to  the  provisions  of  the  act  of 

1828.  It  is  not  intended,  in  construing  this  provisions,  to  say,  that 
because  this  was  not  done  in  the  present  instance,that  there  is  a  want 
of  jurisdiction  ;  but  stilll  it  is  essential,  in  my  judgment,  that 
there  should  be  a  special  averment  in  the  declaration,  of  one  of 
the  causes  enumerated  in  the  act  of  1828,  to  give  jurisdiction. 
A  Circuit  Court,  though  an  inferior  Court,  in  the  language  of 
the  Constitution,  still  I  am  willing  to  concede,  is  not  so  held  by 
the  common  law,  nor  the  statutes  of  the  State  confering  its  juris- 
diction. The  caution  and  jealousy  with  which  the  acts  of  inferior 
tribunals  have  been  viewed,  is  not  applicable  to  them  ;  but  they 
are,  on  the  contrary,  to  be  viewed  with  a  spirit  of  enlarged  and 
enlightened  liberality,  in  favor  of  the  regularity  of  their  proceed- 
ings. A  Circuit  Court,  however,  is  of  limited  jurisdiction,  and 
has  cognizance,  not  of  causes  generally,  but  of  such  only  as 
arise  within  the  county. 

Now,  from  the  face  of  the  writ  in  this  case,  the  fair  presump- 
tion is  that  the  Court  has  not  jurisdiction ;  but  that  the  case  is 
without  its  jurisdiction,  the  writ  being  directed  into  another 
county.  This  renders  it  necessary — because  the  proceedings  of 
no  Court  can  be  deemed  valid,  further  than  its  jurisdiction  ap- 
pears, or  may  be  fairly  presumed — to  set  forth  upon  ihe  record, 
the   facts   which   give  jurisdiction    expressly,    or    such   as   by 

(1)  R.  L.  140;  Gale's  Stat.  166. 
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legal  intendment  may  render  that  jurisdiction  certain.  If  we 
apply  this  reasoning  to  the  case  before  us,  we  shall  look  in  vain 
into  the  record  for  an  averment  of  the  existence  of  any  one  of 
the  causes  enumerated  in  the  act  of  1828,  upon  which  the  Circuit 
Court  could  exercise  the  jurisdiction  specially  given  in  such  cases. 
It  was  necessary  that  the  causes  which  gave  the  Court  the  right 
to  entertain  jurisdiction,  should  have  been  specially  set  forth ; 
and  as  that  has  not  been  done,  it  seems  to  follow,  as  a  conse- 
quence, that  the  cause  was  without  its  jurisdiction. 

A  course  of  decisions  in  the  Supreme  Court  of  the  United 
States,  in  regard  to  the  alienship  and  residence  and  citizenship  of 
suitors  in  the  Circuit  Courts  of  the  United  States,  which  are  con- 
sidered analogous  in  principle,  has  been  adopted ;  and  by  which 
it  is  declared,  that  "the  facts  upon  which  the  jurisdiction  arises, 
must  be  either  expressly  set  forth,  or  in  such  a  manner  as  to 
render  them  certain  by  legal  intendment."  In  the  case  of  Tur- 
ner, administrator  v.  Bank  of  North  America,  where  a  note  was 
drawn  by  the  defendants,  in  favor  of  Biddle  &  Co.,  who  were 
described  "  as  using  trade  or  merchandise  in  partnership  to- 
gether, at  Philadelphia,  or  North  Carolina,"  it  was  declared,  the 
description  of  the  premises,  contained  no  averment  that  they 
were  citizens  of  a  State,  nor  any  which  by  legal  intendment  could 
amount  to  such  averment,  and  that  it  was  error.  (1) 

I  am  of  opinion  that  the  judgment  of  the  Circuit  Court  of 
Adams,  be  reversed,  for  want  of  jurisdiction. 

Judg?nent  reversed. 

Note.— See  Keys  v.  Collins,  Pose  ;  Baeubien  v.  Brinckerhoff,  and  note,  2  Scam. 
(l)4Dallas,  S.    Seal Peters1  Cond.Kep.20S,  notes;  Gordon's  Dig.  ed.  of  1837,   125,  123. 


Samuel  Scott,  appellants.  John  Thomas,  appellee. 
Appeal  from    St.    Clair. 

There  is  no  distinction  in  law  between  a  promise  to  pay  the  debt  of  another,  and  a 
promise  to  do  some  collateral  act  by  which  such  payment  might  be  obtained.  The  cir 
cuity  of  the  process,  does  not  vary  the  principle. (a) 

Where  the  moving  consideration  for  the  promise,  is  the  liability  of  a  third  person, 
there  the  promise  must  be  in  writing ;  but  if  there  is  a  new  consideration  moving 
from  the  promisee  to  the  promisor,  there  the  superadded  consideration  makes  it  a  new 
agreement,  which  is  not  within  the  statute. 

A  parol  promise  to  pay  the  debt  oi  another,  is  void. 

This  was  an  action  of  assumpsit  commenced  in  the  St.  Clair 
Circuit  Court,  by  the  appellee  against  the  appellant. 

The  cause  was  tried  at  the  April  term,  1831,  before  the  Hon. 

(a)  Baptist  Church,  &c,  vs.  Hyde,  40111.  R.  150. 
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Theophilus  W.  Smith  and  a  jury,  and  a  verdict  rendered  for  the 
appellee  for  $114,40.  Judgment  was  rendered  on  this  verdict, 
and  an  appeal  taken  to  this  Court. 

J.  Semple,  for  the  appellant,  cited  8  Term  R.  80  ;  1  Bur. 
373  ;  1  Bos.  &  Pul.  158  ;  4  Barn.  &  Aid.  601—2  ;  5  East  10  ;  2 
Saund.  P.  &  E.  547;  1  Starkie  10;  2  Taunt.  38  ;  6  East  602  ;  2 
Saund.  P.  &  E.  902  ;  4  Johns.  422  ;  Am.  Dig.  168.  §  15,  16  ;  5 
Cranch  142  ;  7  Johns.  205  ;  8  Johns.  29  ;  Am.  Dig.  260,  §  20,  23. 

As  to  the  mode  of  raising  the  question  presented  in  this  case,  he 
cited  4  Johns.  237  ;  10  Johns.  141  ;  1  Chitty  PI.  471,  475  ;  1 
Wilson  305  ;  3  Johns.  210  ;  4  Mass.  378. 

D.  Blackwell,  for  the  appellee. 

Wilson,  Chief  Justice,  delivered  the  opinion  of  the  Court  :(1) 
The  declaration  of  Thomas,  the  plaintiff  below,  contains  three 
counts.  The  first  charges  that  William  Biggs  and  William  Biggs, 
Jr.,  were  indebted  to  him  by  note,  and  that  in  consideration  that 
he  would  forbear  until  the  next  term  of  the  Court,  to  sue  on  the 
same,  that  Scott,  the  defendant,  promised  if  the  Biggs  did  not  pay 
it,  that  he  would  ;  and  that  he,  Thomas,  did  forbear  to  sue,  but 
that  neither  the  Biggs  nor  Scott  had  paid  the  same.  The  second 
and  third  counts  charge  that  in  consideration  of  forbearance  to  sue 
the  Biggs  on  said  note,  the  defendant  promised,  if  the  Biggs  did 
not  pay  it  by  the  next  Court,  that  he,  defendant,  would  foreclose 
a  mortgage  which  he  held  from  the  Biggs,  upon  a  tract  of  land, 
and  that  the  plaintiff  might  buy  it  in  for  $1,25  per  acre,  if  it 
would  not  sell  for  more  ;  and  after  satisfying  his  own  debt,  pay 
the  surplus,  if  any,  over  to  defendant ;  and  that  he  did  forbear  to 
sue,  and  that  the  note  was  not  paid,  and  the  defendant  did  not 
foreclose  his  mortgage,  and  permit  the  plaintiff  to  buy  in  the  land, 
and  satisfy  his  debt.  To  all  these  counts,  the  defendant  pleaded, 
1st,  non-assumpsit ;  2d,  that  the  promises,  if  made,  were  by  parol, 
and  therefore  void  by  the  statute  of  frauds  and  perjuries.  To  the 
second  plea,  the  defendant  demurred,  aud  the  Court  sustained  the 
demurrer.  A  trial  was  had  on  the  plea  of  non-assumpsit,  and  a 
verdict  and  judgment  given  for  the  plaintiff.  Several  exceptions 
were  taken  to  the  instructions  given  to  the  jury,  and  to  the  opin- 
ion of  the  Court  in  refusing  to  give  instructions  asked  for.  It 
will  be  unnecessary  to  notice  these  exceptions,  as  the  question 
raised  by  the  decision  of  the  Court  upon  the  demurrer  to  the  de- 
claration, will  settle  the  case.a  In  the  argument  of  this  case,  a 
distinction  was  attempted  to  be  drawn  between  a  promise  to  pay 
the  debt  of  another,  and  a  promise  to  do  some  collateral  act  by 
which  such  payment  might  be  obtained.  No  such  distinction, 
however,  is  recognised  by  any  of  the  cases  relied  on,  nor  does  any 

(1)  Smith,  Justice,   dissented  from  the   opinion  of  the  Court. 

(a)  (hj.<zre.—ln  declaring  upon  a  contract  within  the  Statute  of  Frauds,  it  need  not  be 
alleged  thatth<;  contract  was  in  writing.    1  Chitty  Pi.  229. 
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such  exist.  If  the  act  promised  to  be  done,  is  in  its  consequences 
to  operate  as  a  discharge  of  the  debt  of  another,  the  circuity  of 
the  process  by  which  that  object  is  proposed  to  be  effected,  does 
not  vary  the  principles  of  the  case. 

The  promise,  as  charged  in  the  second  and  third  counts  of  the 
declaration,  was  in  effect  to  pay  the  debt  of  the  Biggs,  but  out  of 
a  particular  fund,  and  in  a  particular  way,  in  consideration  of 
forbearance.  This  agreement  is  clearly  within  the  statute  of 
frauds  and  perjuries.  The  distinction  in  relation  to  promises  un- 
der that  branch  of  the  statute  applicable  to  this  case,  is  that  where 
the  moving  consideration  for  the  promise  is  the  liability  of  the 
third  person,  there  the  promise  must  be  in  writing  ;  but  if  there 
is  a  new  consideration  moving  from  the  promisee  to  the  promisor, 
as  where  he  gives  up  some  lien  or  security,  there  the  superadded 
consideration  makes  it  a  new  agreement,  for  the  performance  of 
which  no  third  person  is  liable,  and  consequently,  it  is  not  within 
the  statute." 

In  the  present  case,  the  only  moving  consideration  for  the  de- 
fendant's undertaking,  is  the  liability  of  the  Biggs.  No  advan- 
tage can  accrue  to  the  defendant ;  his  promise  is  a  collateral  one, 
and  being  by  parol,  is  void,  under  the  statute. (1) 

The  judgment  of  the  Court  below,  is  reversed  with  costs. 

Judgment  reversed. 

(a)  Eddy  ite.Roberts  ,  17  111.  R.  507,  and  notes,  and  Post  210. 
(1)  Fish  v.  Hutchiuson,  3  Wilson,  94. 


David   Marston,  plaintiff  in  error  v.  John  R.  Wilcox, 
defendant  in    error. 

Error   to   Hancock. 

Courts  of  Probate  have   power  to  revoke   letters  of  administration  obtained  through 

fraud. 
The  right  to  enquire  whether  a  fraud  has  been   practiced,   is  a  necessary  incident  to  the 

power  given  by  statute   "  to  hear  and  determine  the  right  of  administration." 

On  the  7th  day  of  June,  1831,  the  Probate  Judge  of  Han- 
cock county,  granted  letters  of  administration  to  John  R.  Wil- 
cox, upon  the  estate  of  Morrill  Marston,  deceased,  he  claiming  to 
be  a  creditor  of  said  estate. 

Subsequently,  and  after  the  expiration  of  six  months  from  the 
decease  of  the  intestate,  David  Marston,  a  brother  of  the  deceased, 
applied  to  the  Judge  of  Probate  of  Hancock  county,  to  revoke 
the  letters  granted  to  Wilcox,  upon  the  grouud  that  Marston  was 
no  creditor  of  the  deceased,  and  that  the  letters  were  obtained  by 
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his  fradulently  representing  himself  to  be  such.  The  Court  of 
Probate  revoked  the  letters,  and  appointed  David  Marston  ad- 
ministrator of  the  estate,  as  next  of  kin. 

Wilcox  appealed  to  the  Circuit  Court,  and  at  the  October  term, 
1832,  the  Circuit  Court,  the  Hon.  Richard  M.  Young  presiding, 
reversed  the  decision  of  the  Judge  of  Probate,  upon  the  following 
grounds,  as  the  bill  of  exceptions  shows  : 

••  That  inasmuch  as  the  Court  of  Probate  was  a  court  of  special 
limited  jurisdiction,  created  by  our  statute  only,  it  cannot  have  or 
exercise  any  other  or  greater  power  and  discretion  than  is  parti- 
cularly specified  and  permitted  by  the  acts  of  our  General  Assem- 
bly, from  which  it  derives  its  existence  ;  and  that  consequently, 
the  Judge  of  Probate  cannot  revoke  the  letters  of  administration, 
except  for  some  of  the  causes  enumerated  in  the  statute ;  and  that 
in  the  present  case,  the  only  remedy  which  remained  to  the  said 
David  Marston,  who  claims  to  be  the  next  of  kin  of  the  deceased, 
after  letters  of  administration  were  granted  to  the  said  Wilcox, 
was  by  taking  an  appeal  from  the  original  order  of  the  Court  of 
Probate,  appointing  the  said  Wilcox  administrator  as  aforesaid,' 
within  ninety  days  after  the  same  was  made ;  and  that  he  cannot 
now,  by  an  original  application  in  this  way,  cause  the  said  letters 
to  be  revoked,  notwithstanding  the  said  Wilcox  may  in  fact  have 
obtained  his  letters  of  administration  by  fraud,  and  although  he 
may  not  have  been  a  creditor  of  the  estate  of  the  deceased,  as 
was  at  that  time  supposed." 

A.  Williams,  for  the  plaintiff  in  error. 

Pugh  and  WHITNEY,  for  the  defendant  in  error. 

LocKWOOO,  Justice,  delivered  the  opinion  of  the  Court : 
The  only  question  presented  in  this  case  for  consideration,  is 
whether  a  Judge  of  Probate,  after  he  has  granted  letters  of  ad- 
ministration, can  revoke  them  upon  the  ground  that  they  were 
obtained  by  fraud.  The  "  Act  relative  to  Wills  and  Testa- 
ments, Executors  and  Administrators,  and  the  Settlement  of 
Estates,"  passed  January  23d,  182'J,  is  very  broad  in  giving  juris- 
diction to  Courts  of  Probate.  By  the  loth  section  of  that  act, 
Courts  of  Probate,  -'shall  hear  and  determine  the  right  of  ad- 
ministration of  estates  of  persons  dying  intestate  ;  and  to  do  all 
other  things  touching  the  granting  of  letters  testamentary,  and  of 
administration,  and  the  settlement  of  estates  according  to  right 
and  justice,  in  such  manner  as  may  be  prescribed  by  law."(l) 

On  an  application  in  this  case,  the  Court  of  Probate  decided 
that  Wilcox,  the  administrator,  had  obtained  the  letters  of  admin- 
istration by  fraudulently  representing  that  he  was  a  creditor  of 
the  intestate,  when  in  truth  he  was  not — and  proceeded  to  revoke 

(1)  R.  L.  GIG  ;  Gale's  Stat.  690. 
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the  letters.  Upon  appeal  to  the  Circuit  Court,  that  Court  decided 
that  the  Court  of  Probate  was  a  court  of  special  limited  jurisdic- 
tion created  by  statute  ;  and  that  it  could  not  have  or  exercise 
any  other  or  greater  power  and  discretion  than  is  particularly 
specified  and  permitted  by  the  acts  of  the  General  Assembly, 
from  which  it  derives  its  existence  ;  and  upon  that  ground,  re- 
versed the  decision  of  the  Court  of  Probate,  without  investigating 
the  facts  of  the  case. 

The  position  of  the  Circuit  Court  is  undoubtedly  correct,  that 
Courts  of  Probate  are  created  by  statute,  and  to  the  statute  we 
must  look  to  ascertain  the  extent  of  their  jurisdiction.  But  has 
not  the  Circuit  Court  put  too  limited  a  construction  upon  the  ex- 
tent of  the  jurisdiction  conferred  on  Courts  of  Probate?  When 
the  legislature  vested  in  Courts  of  Probate  the  power  to  "hear 
and  determine  the  right  of  administration,"  it  necessarily  confer- 
red all  those  incidents  which  are  necessary  to  arrive  at  a  correct 
determination.  The  granting  of  administration  is  necessarily  an 
ex  parte  proceeding,  and  consequently  the  Court  of  Probate  is 
liable  to  be  imposed  on  by  applicants  for  administration.  If, 
then,  letters  be  obtained  by  a  fraudulent  representation,  is  it  not  a 
necessary  incident  to  the  right  "to  hear  and  determine,"  that  the 
Court  should  have  power  to  enquire  whether  any  such  fraud  has 
been  practised  ?  We  think  the  right  to  enquire  whether  a  fraud 
has  been  practised,  is  a  necessary  incident  to  the  jurisdiction  con- 
ferred by  the  statute.  In  England,  the  courts  which  have  au- 
thority to  grant  letters  of  administration,  are  courts  of  inferior  and 
limited  jurisdiction ;  yet  it  has  there  been  frequently  decided, 
that,  "If  administration  be  granted  to  a  wrong  party,  in  such 
case  the  Ordinary  may  repeal  it,  and  grant  it  to  another,  for  he 
has  not  executed  his  authority ;  and  it  is  a  power  incident  to 
every  court  to  rectify  its  errors. "(1)  It  also  appears  by  a  note 
in  Toller,  that  in  Pennsylvania,  "The  Register's  Court  has  a 
right  to  revoke  letters  of  administration  where  they  have  issued 
improperly,  and  direct  new  letters  to  issue  to  the  proper  per- 
son. "(2)  From  these  authorities,  and  from  the  reason  of  the  case, 
we  are  of  opinion  that  the  Circuit  Court  erred  in  reversing  the 
decision  of  the  Court  of  Probate,  upon  the  ground  assumed  by  the 
Circuit  Court,  and  consequently  the  judgment  of  the  Circuit 
Court  must  be  reversed  with  costs,  and  the  cause  remanded  for 
further  proceedings. 

Judgment  reversed. 

Note— Since  the  decision  of  this  case,  an  act  has  been  passed,  giving  to  the  Courts  of 
Probate  power  to  revoke  letters  of  administration  in  all  cases  where  the  same  have  been 
granted  "upon  any  false  pretence  whatever."    R.  L.  657  ;  Gale's  Stat.  721—2. 

(1)  Toller's  Executors,  123,  and  authorities  there  cited.. 

(2)  4  Serg.  and  Rawle,  201. 
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John  L.  Bogardus,  plaintiff  in  error  v.   John  G.  Trial, 
defendant  in  error. 

.Error  to  Peoria. 

In  a  special  demurrer,    the  particular  exception  intended  to  be   relied  on,  should  be 

minutely  set  forth. 
A  copy  of  a  note  filed  with,  or  attached  to  a  declaration,  is  no  part  of  the  declaration. 
A  Gount  on  a  promissory  note,  and  a  count  for  goods,  wares,  and  merchandise  sold  and 

delivered,  may  be  joined  in  the  same  declaration. 
In  order  to  take  advantage,  on  demurrer,  of  a  variance  between  the   note  set  out  in  the 

delaration,  and  the  copy  of  the  note  filed  with  the  same,  oyer  should  te  craved,  and  the 

note  set  out  in  Aae  verba,  in  the  demurrer. 

This  was  an  action  of  assumpsit  commenced  in  the  Peoria 
Circuit  Court  by  the  plaintiff  in  error  against  the  defendant  in 
error.     The  first  count  in  the  declaration  is  as  follows  : 

"  John  L.  Bogardus,  plaintiff  in  this  suit,  complains  of  John  G. 
Trial,  defendant  in  this  suit,  in  a  plea  of  the  case  ;  for  that 
whereas  the  said  defendant,  by  his  promissory  note  in  writing, 
his  own  proper  hand  being  thereunto  affixed,  dated  the  second 
day  of  November,  in  the  year  eighteen  hundred  and  twenty-nine, 
for  value  received,  promised  to  pay  the  said  plaintiff  the  sum  of 
fifty  dollars,  when  he,  the  said  defendant,  should  be  thereunto 
afterwards  requested." 

The  second  is  the  usual  count  for  money  had  and  received,  and 
for  goods,  wares,  and  merchandise  sold  and  delivered.  The  copy 
of  the  note  attached  to  the  declaration,  is  in  the  following  words : 

"  For  value  received,  I  promise  to  pay  to  John  L.  Bogardus,  or 
his  order,  two  hundred  bushels  of  corn,  to  be  delivered  on  or  pre- 
vious to  the  twenty-fifth  day  of  December  next,  at  my  field,  at 
such  times  as  he  shall  call  for  it,  he  giving  me  one  day's  notice 
for  each  load  of  his  team.  As  witness  my  hand,  this  2d  day  of 
November,  A.  D.  1829.  It  is  understood,  that,  in  default  of  de- 
livering the  corn  as  above,  I  promise  to  pay  the  deficit  in  cash  at 
twenty-five  cents  a  bushel. 

tl  John  G.  Trail,     [l.s.] 

"  Attest,  Augustus  Langworthy, 
"  Francis  Heebener." 

L.  Bigelow,  for  the  plaintiff  in  error. 

T.  Ford,  for  the  defendant  in  error. 

Smith,  Justice,  delivered  the  opinion  of  the  Court  :(1) 
This  was  an  action  on  the  case,  in  assumpsit.     The  declaration 
contains  two  counts :  one  on  a  promissory  note,  payable,  as  de- 

(1)  Wilson,  Chief  Justice,  did  not  sit  in  this  cause. 
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scribed  in  the  declaration,  on  demand ;  the  second  is  the  usual 
count,  for  money  had  and  received,  and  for  goods,  wares,  and 
merchandise  sold  and  delivered.  The  defendant  filed  a  special 
demurrer,  and  simply  assigned  for  causes  of  demurrer,  1st.  The 
first  count  is  insufficient  and  informal ;  2d.  There  is  an  improper 
joinder  of  actions  ;  3d.  The  second  count  is  defective.  The  rule 
in  relation  to  special  causes  of  dernurrer,  is  too  well  settled  to 
allow  this  general  and  indefinite  mode  of  specifying  the  causes. 
Where  the  objection  goes  to  form  and  not  substance,  the  particu- 
lar exception  intended  to  be  relied  on,  should  be  minutely  set 
forth.  Here  it  is  barely  alleged  that  the  first  count  is  "insufficient 
and  informal,"  but  in  what  that  informality  and  insufficiency 
consists,  is  not  shown.  The  second  ground  is  to  the  joinder  of 
the  counts,  and  is  therefore  not  a  special,  but  a  general  and  sub- 
stantive cause  of  demurrer.  Is  it  however,  well  taken  ?  I  think 
not.  Both  the  counts  are  in  assumpsit,  and  are  held  to  be  join- 
able  by  the  universal  authority  of  all  courts.  The  defendant's 
counsel,  probably,  in  making  this  exception,  adverted  to  the  copy 
of  the  note  appended  to  the  declaration,  which  is  in  reality  a 
covenant  under  seal,  and  the  original  of  which,  it  is  true,  on  the 
trial,  could  not  have  been  given  in  evidence  under  either  of  the 
counts  in  the  declaration ;  but  which  could  not  be  used  as  causes 
of  demurrer,  to  show  a  variance  between  the  count  and  the  note 
declared  on.  The  copy  exhibited  with  the  declaration  being  con- 
sidered, by  repeated  adjudications,  no  part  of  the  declaration,  to 
have  shown  the  variance,  oyer  should  have  been  craved,  and  the 
note  set  out  inhasc  verba  in  the  demurrer ;  and  then  the  variance 
would  have  been  manifest."  The  third  cause  of  demurrer  is  not 
sustainable  ;  for  although  in  point  of  form,  the  count  may  be  de- 
fective, still  it  is  substantially  good.  The  defect  in  point  of  form 
is  not  shown,  and  is  therefore  not  available. 

The  judgment  of  the  Circuit  Court  is  reversed  with  costs,  and 
the  cause  remanded  for  further  proceedings,  to  the  Circuit  Court 
of  Peoria. 

Judgment  reversed. 

(a)  Gatton  vs.  Dimmitt  27  III.  R.  400.    Contra. 


Edward  McKinley,  plaintiff  in  error  v.  James  Braden, 
administrator  of  David  Gregory,  deceased,  defendant 
in  error. 

Error  to  Madison. 

Under  the  general   issue,  in  an  action  by  an  administrator,   proof  that  the  plaintiff 
had    received    letters    of  administration   upon   the    estate   of  his  intestate,    is   un- 
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necessary.     The    fact    whether    he  war    or   was  not  an      Iminist,  put  iii 

issue. 

J.  SSMPLB,  for  the  plaintiff  in  error. 

D.  Blackwell,  for  the  defendant  in  error. 

This  cause  was  tried  at  the  June  term,  1830,  of  the  Madison 
Circuit  Court,  before  the  Hon.  Theophilus  W.  Smith  and  a  jury, 
and  a  verdict  rendered  for  the  defendant  in  error,  the  plaintiff  in 
the  Court  below,  for  $28.  Judgment  was  rendered  upon  this 
verdict,  and  a  writ  of  error  presented  to  this  Court. 

The  bill  of  exceptions  is  as  follows : 

"Beit  remembered  that  at  the  June  term,  1830,  the  above 
cause  came  on  for  trial ;  the  plaintiff  proved  by  a  witness,  that 
the  mare  in  question  was  the  property  of  David  Gregory,  de- 
ceased, at  the  time  of  his  death,  and  after  his  death  came  into  the 
possession  of  Polly  Gregory,  the  widow  of  said  David  Gregory, 
deceased;  he  proved  also,  by  the  same  witness,  that  the  same 
mare  came  into  the  possession  of  the  defendant,  who  sold  the  same 
to  one  Bennet  Nowlin,  and  applied  the  proceeds  of  the  sale  to 
his  own  use  ;  and  also,  by  the  same  witness,  that  the  said  mare 
was  worth  $25.  The  defendant  then  offered  to  prove  that  he 
bought  the  said  mare  of  the  wife  of  the  plaintiff,  which  was 
objected  to  by  the  plaintiff,  and  the  objection  sustained  by  the 
Court.  The  plaintiff  then  proved  by  Howard,  Findley,  and 
Cooper,  that  the  said  mare  was  worth  $45.  Findley  did  not  say 
that  he  had  ever  seen  the  plaintiff  in  possession  of  said  mare, 
but  when  he  saw  her,  she  was  in  possession  of  the  defendant. 
Cooper  stated  that  when  he  saw  the  said  mare,  which  was  more 
than  two  years  and  six  months  ago,  she  was  standing  with  plain- 
tiff's horses  under  some  trees  near  Braden's  house,  and  he  con- 
sidered her  in  Braden's  possession  ;  but  he  had  never  seen  the 
plaintiff  in  actual  possession  of  the  said  mare,  either  riding,  work- 
ing, or  otherwise  using  or  exercising  acts  of  ownership  over  her  ; 
and  this  was  all  the  testimony  produced  on  either  side.  The  de- 
fendant then  moved  the  Court  to  instruct  the  jury,  that  unless 
they  believed  from  the  testimony,  that  the  plaintiff  had  proven 
that  he  was  administrator  of  David  Gregory,  they  must  find 
for  the  defendant,  which  instruction  the  Court  refused  to  give,  to 
which  the  defendant  excepts,  &c.  The  Court  then  instructed 
the  jury,  that  if  they  believed  from  the  testimony,  that  the  plain- 
tiff had  at  any  time  been  in  actual  possession  of  the  said  mare, 
and  that  the  defendant  converted  her  to  his  own  use,  either  by 
selling  her,  or  refusing  to  deliver  her  when  demanded,  they  must 
find  for  the  plaintiff,  unless  they  believe  that  the  defendant  had 
shown  title  to  the  said  mare  by  purchase  or  otherwise,  from 
some  person  authorized  to  sell  the  same,  and  that  it  was  unnec- 
III.  Rep.  Vol.  2—5 
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essary  for  the  plaintiff  to  prove  that   he  was  administrator  ;  to 
all  which  the  defendant  excepts,  &c." 

Smith,  Justice  delivered  the  opinion  of  the  Court  :(1) 

This  was  an  action  of  trover  and  conversion,  for  ahorse. 
The  plaintiff  sues  in  his  representative  capacity.  The  declaration  is 
in  the  usual  form,  except  that  the  possession  of  the  plaintiff,  is 
alleged  to  be  in  his  right  as  administrator.  The  defendant  de- 
murred to  the  declaration.  This  demurrer  was  overruled.  The 
defendant  then  pleaded  four  several  pleas.  The  plaintiff  demur- 
red to  the  first,  third,  and  fourth  pleas.  On  the  joinder  in  de- 
murrer, and  after  argument,  the  Court  adjudged  those  pleas  bad, 
and  overruled  the  demurrer  to  the  second  plea ;  on  which  an 
issue  was  made,  trial  had,  and  verdict  rendered  for  defendant. 
Afterwards  the  Court  set  aside  the  verdict  because  the  issue  on 
the  second  plea  was  an  immaterial  one  ;  and  by  the  consent  of 
the  parties,  a  repleader  was  awarded,  instead  of  entering  a  judg- 
ment non  obstante  veredicto.  The  defendant  then  pleaded  the 
general  issue,  and  the  cause  was  tried,  and  a  verdict  rendered  for 
the  plaintiff.  On  the  second  trial  of  the  cause,  the  defendant 
asked  the  Court  to  instruct  the  jury,  that  unless  they  believed, 
from  the  testimony,  that  the  plaintiff  had  proven  that  he  was 
administrator  of  David  Gregory,  they  must  find  for  defendant; 
which  instruction  was  refused  :  but  the  Court  instructed  the  jury 
that  if  they  believed,  from  the  testimony,  that  the  plaintiff  had 
at  any  time  before  suit  brought,  been  in  the  actual  possession  of 
the  animal,  and  that  the  defendant  converted  it  to  his  own  use, 
either  by  selling  or  refusing  to  deliver  it  up  when  demanded, 
they  ought  to  find  for  the  plaintiff,  unless  they  believed  that  the 
defendant  had  shown  title  to  the  animal,  by  purchase  or  other- 
wise, from  some  person  authorized  to  sell,  and  that  it  was  unnec- 
essary for  the  plaintiff  to  prove  that  he  was  administrator. 

Various  and  numerous  causes  have  been  assigned  for  error, 
arising  out  of  the  demurrers,  pleas,  and  the  judgment  of  the 
Circuit  Court  thereon,  and  in  awarding  a  repleader.  After  an 
attentive  examination  of  the  several  grounds  relied  on  as  causes 
of  error,  we  are  inclined  to  believe  the  judgment  of  the  Circuit 
Court  correct  on  all  the  points  raised  under  the  form  and  matters 
of  pleading.  As  to  the  award  of  the  repleader,  it  was  a  matter 
of  consent,  and  manifestly  for  the  benefit  of  the  defendant,  as 
otherwise,  on  setting  aside  a  verdict  on  an  immaterial  issue,  the 
rule  is  to  enter  judgment  for  the  plaintiff,  notwithstanding  the 
verdict.     Of  this,  then,  he  cannot  complain. 

On  the  exception  to  the  opinion  of  the  Court  on  the  instruc- 
tions given,  we  see  no  cause  to  doubt  its  correctness.  The  only 
supposed  inaccuracy  is,  doubtless,    in  relation  to  that  part  which 

(1)  Lockwood,  Justice,  dissented  from  the  opinion  of  the  Court. 
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decides  that  the  letters  of  administration  need  not  be  produced. 
Had  the  plaintiff  declared,  as  he  might  have  done,  on  his  posses- 
sion, without  averring  it  to  be  in  his  representative  character,  if 
the  fact  was  that  he  had  actual  possession,  he  would  have  been 
entitled  to  recover,  on  the  further  proof  of  a  conversion,  with- 
out showing  his  right  as  administrator,  to  the  property.  Maj 
not,  then,  this  allegation'  of  his  being  administrator,  be  consider- 
ed as  altogether  an  unnecessary  and  immaterial  averment,  and 
therefore  not  required  to  be  proven'.''  But  as  the  plaintiff  had 
made  profert  of  his  letters  of  administration,  and  the  defendant 
had  not  replied  that  he  was  nut  administrator,  that  fact  was  not 
in  issue,  and  consequently  need  not  be  proven :  but  it  must,  by 
not  denying  it,  and  pleading  the  general  issue,  have  been  admit- 
ted by  the  defendant.  The  character  in  which  the  plaintiff  sued, 
was  not  questioned,  and  therefore  it  was  unnecessary  to  be 
proven." 

We  are  satisfied  the  cause  has  been  decided  correctly,  and  the 
judgment  of  the  Circuit  Court  is  affirmed  with  costs. 

Judgment  affirmed. 

(a)  Ballance  r,s.  Fristiy  2  Scam.  R.  63. 


The    County   of   Madison,    plaintiff  in    error  v.  Joseph 
Bartlett,  defendant  in  error. 

The  People  of  the  State  of  Illinois,  plaintiffs  in  error 
v.  Joseph  Bartlett,  defendant  in  error. 

Error  to  Jfadlson. 

Interest  is  the  legal  damages  or  penalty  tor  the  unjust  detention  of  money. 
A  county  is  not  bound  to  pay  interest  on  county  orders. 

A  county  order  for  "$1(>,50,  or  its  equivalent  in  State  paper,"  is  an  order  for  $16.50,  or  no 
many  State  paper  dollars  as  will  amount  to  that  sura,  at  their  current  valne. 

These  causes  were  tried  upon  an  agreed  case  made  by  the 
parties,  before  the  Hon.  Theophilus  W.  Smith,  in  the  Madison 
Circuit  Court,  at  the  October  term,  1831,  and  judgments  were 
tendered  in  favour  of  Bartlett. 

A.  Cowles,  Edwards,  and  Prickett,  for  the  plaintiffs  in 
error,  cited  Acts  of  1823,  210  §  19  and  20  ;  Acts  of  1827,  335,  § 
30  and  38(1)  ;  idem  §  18  and  19  ;  Acts  of  1831,  126  ;(2)  Acts 
of  1819,  299  ;  2  Am.  Dig.  332  ;  Chitty  on  Cont.  195 ;  2  Comyn 

(1)  R.  L.  520,  522  §30  and  38  ;  Gale's  Stat.  507,  508. 

(2)  R.  L.  598,  §  5  ;  Gale's  Stat.  573. 
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on  Cont.  206,  note  ;  3  Cond.  Repts.  15  ;  1  Cond.  Repts.  376  ;  2 
do.  189,  195  ;  Acts  of  1827,  105,  §  13(1) 

J.  Sbmple,  for  the  defendant  in  error. 

Lockwood,  Justice,  delivered  the  opinion  of  the  Court: (2) 
These  causes  come  into  this  Court,  upon  agreed  cases  from  the 
Madison  Circuit  Court.  Two  questions  are  presented  for  our 
consideration :  First,  Is  the  County  of  Madison  bound  to  pay 
interest  on  county  orders,  from  their  date  until  paid,  drawn  in 
the  following  manner,  to  wit:  "September  Term  of  the  Com- 
missioners' Court,  1822.  Ordered  that  David  Sweet  be  allowed 
$8  for  eight  days  attendance,  as  Constable,  upon  the  Circuit 
Court  of  Madison  County,  at  May  Term,  1820,  as  per  order  of 
the  Circuit  Court.  Attest,  Joseph  Conway,  Clerk."  Second,  Is 
said  county  bound  to  pay  interest  from  date  until  paid,  and  ad- 
vance on  county  orders  drawn  in  the  following  manner,  to  wit : 
"December  Term  of  the  Commissioners'  Court  for  Madison 
county,  1825.  Ordered  that  William  Moore  be  allowed  the  sum 
of  One  Dollar,  or  its  equivalent,  in  State  paper,  for  services  as  a 
Judge  of  a  special  election  last  month,  as  per  voucher  filed.  Attest, 
Hail  Mason,  Clerk."  Or,  in  other  words,  when  State  paper  was 
worth,  when  the  order  issued,  only  one-third  of  a  dollar,  is  the 
county  bound,  in  discharge  of  such  order,  to  pay  three  dollars  in 
money,  and  interest  on  three  dollars,  from  the  date  of  the  order 
until  paid  ? 

It  appears  from  the  agreed  cases,  that  there  was  no  money  in 
the  County  Treasury  from  the  year  1820,  until  the  year  1830, 
during  which  time  all  the  orders  in  controversy  were  issued.  It 
further  appears  from  the  cases,  that  Bartlett  was  Treasurer  of 
the  county  of  Madison,  and  that  as  Treasurer,  he  settled  with  the 
sheriff,  without  the  consent  of  the  Commissioners'  Court,  and 
allowed  him  interest  on  specie  orders,  and  interest  and  advance 
on  equivalent  orders,  so  that  if  he  was  justified  in  making  the 
allowances  of  interest  and  advance,  the  county  would  fall  in  debt 
to  the  County  Treasurer  in  the  sum  of  $870,86,  for  which  sum 
he  would  be  entitled  to  judgment.  But  if  the  Court  should  be 
of  opinion  that  the  county  was  not  bound  to  pay  interest  on 
specie  orders,  and  advance  and  interest  on  equivalent  orders,  then, 
by  the  cases,  the  Court  is  to  render  judgment  against  Bartlett  for 
$790,  "It  is  further  agreed  by  the  cases,  that  the  taxes  for  1828 
were  due  1st  December,  1828,  the  taxes  for  1829  were  due  1st 
March,  1830.  It  is  also  agreed  that  the  said  Treasurer  paid  in 
when  due,  1st  December,  1828,  $871,06,  wdiich  he  had  received 
from  the  sheriff  on  the  tabular  form  for  1828,  on  which  no  in- 
terest or  advance  was  claimed.     That  he   also  paid  in,  in  like 

(1)  It.  L.  168.  §  13;  Gale's  Stat,  197. 

(2)  Smith,  Justice  dissented  from  the  opinion  of  tbe  Court. 
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manner,  on  the  tabular  form  of  1829,  $726,80,  on  which  no  in- 
terest or  advance  was  claimed."  Other  stipulations  and  facts 
are  contained  in  the  agreed  cases,  which  it  is  not  material  to 
notice. 

Is  a  county  bound  to  pay  interest  on  county  orders,  from  the 
day  of  their  issuing  until  paid  ?  In  order  to  a  full  understand- 
ing of  this  question,  it  will  be  proper  to  enquire  into  the  nature 
of  the  indebtedness  of  the  counties,  which  require  the  issuing  of: 
the  orders  in  question. 

By  law,   the  counties  are  compelled  to  allow  county  officers 
compensation  for  their  services,   which  are  generally  fixed  and 
ascertained ;  but  the  greatest  portion  of  their  indebtedness  arises 
from  contracts  to  build  and  repair  court-houses,  jails,  and  bridges, 
and  for  supporting  paupers.     For  these  and  similar  county  ex- 
penses, it  is  evident  that  the  county  has  no  fixed  or  settled  rule 
to  regulate  the  amount  it  will  have  to  pay.     In  these  cases,  the 
sum  agreed  to  be    paid  will  necessarily  depend,  in  a  great  mea- 
sure, upon  the  time  that   will  probably  intervene   between  the 
period  of  rendering   the  labor   or  services,    or  furnishing  mate- 
rials, and  the  payment  of  the  money.     If  payment  is  likely  to  be 
delayed  for  a  long  and  uncertain  time,  the  county  will  be  under 
the  necessity  of  agreeing  to  pay  a  much  higher  price  for  labor, 
services,  and  materials,  than  it  would  if  it  were  certain  that  the 
money   would  be  in  the   treasury,  when   the  time  of  payment 
should    arrive.       Consequently   the   price    of  labor    or   property 
will  always  be  in  proportion  to  the  risk  and  delay  of  payment. 
It  is  also  proper   here  to    enquire,  what  is   meant  by  the  word 
"interest?"     At  common  law,  interest  is  the  consideration  or 
price  that  is   agreed  between   parties,  to  be  paid  for  the  use  of 
money  for  a  stipulated  time.  At  common  law,  if  no  agreement  for 
interest  be  made,  it  cannot  be  recovered,   although  the  payment 
of  the  debt  should  be  unreasonably  delayed.     The  following  case 
settles  this  principle,  to  wit :  the  case  of  Challie  v.   the  Duke  of 
York  ;  K.  B.  Sittings  after  Easter  Term,  46,  Geo.  3d,  at  Weston, 
MSS. ,  which  was  an  action  of  assumpsit  for  wine  sold  and  delivered, 
and  for  money  due  on  an  account  stated.     On  the  trial,  it  was 
proved   that   the  wine   was  delivered  in  the  year  1799,  and  in 
the  year  1800  the  account  was  stated  and  settled  by  an  agent  of 
the  Duke,  and  the  sum  of  .£800  was  admitted  to  be  due  to  the 
plaintiff.     Upon  this  evidence  the  counsel  for  the  plaintiff  claimed 
interest  upon  this  sum  from  the  time  of  the  settlement  of  the  ac- 
count, to  the  day  on  which  the  plaintiff  would  be  entitled  to  final 
judgmeut ;  and  in  support  of  this  claim  a  case  in  3d  Wilson's  R. 
205  was  cited.     But  Lord  Ellenborough,   Ch.    J.,  before  whom 
the  case  was   tried,  said,  "Interest  is  never  allowed   for  goods 
sold,  or  on  an  account  stated,  except  there  be  an  express  agree- 
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ment,  or  the  money  is  to  be  paid  on  a  particular  day ;  and  I  be- 
lieve the  case  cited  has  never  been  acted  upon."(l) 

This  case,  decided  by  Lord  Ellenborough,  is  precisely  analo- 
gous to  county  orders.  These  orders  are  a  mere  liquidation  of 
the  sum  due,  on  a  settlement  of  accounts  against  the  county,  but 
without  fixing  any  time  for  payment.  They  are  therefore,  only 
to  be  considered  as  an  authority  for  the  holder  to  receive  the 
money  whenever  it  is  in  the  County  Treasury.  To  remedy  this 
defect  of  the  common  law,  interest  is  given  by  statute  in  certain 
specified  cases,  from  the  time  that  the  debt  becomes  due,  until 
payment  is  actually  made.  Hence  the  statute  interest  may  properly 
be  defined  to  be  the  legal  damages  or  penalty  for  the  unjust  de- 
tention of  money. 

From  this  view  of  the  subject,  it  will  appear  that  in  the  greater 
part  of  the  cases  where  counties  contract  debts  and  issue  their 
orders  for  payment  or  compensation,  the  probability  of  delay  or 
uncertainty  in  the  time  of  payment,  has  been  estimated  in  the 
enhanced  price  agreed  on  for  the  services,  work,  or  materials 
contracted  for.  In  all  such  cases,  then,  it  would  be  manifestly 
improper  to  allow  interest ;  for  interest  by  statute,  is  allowed  as 
damages  for  the  unjust  detention  of  money  ;  and  here  these 
damages  have  been  considered  by  the  parties,  in  the  extra  price 
agreed  on.  But  as  it  is  not  in  the  power  of  this  Court  to  dis- 
criminate between  the  cases  where  the  order  was  drawn  for 
services  to  which  the  law  affixed  a  stipulated  price,  and  where 
the  county  contracted  with  individuals  upon  such  terms  as  could 
be  agreed  upon ;  it  becomes  the  duty  of  the  Court  to  decide  this 
question  upon  legal  principles.  It  is,  however,  to  be  regretted, 
that  the  Court,  in  their  researches,  have  been  able  to  find  but  one 
adjudged  case  that  is  in  point.  It  is  true,  that  some  cases  were 
referred  to  in  the  argument,  as  authorities,  to  show  that  in  some 
of  the  States,  interest  had  been  allowed  against  the  State,  One 
of  these  cases  was  for  money  lent  the  State,  on  an  express  con- 
tract to  pay  interest ;  another  was  to  recover  from  the  State,  on 
a  breach  or"  warranty  contained  in  deed,  and  was  decided  upon 
principles  applicable  to  that  description  of  cases.  In  the  third 
case,  the  facts  are  too  loosely  stated,  to  furnish  us  with  the 
reasons  of  the  Court  for  allowing  interest ;  consequently,  these 
authorities  can  have  no  application  here.  This  dearth  of  analo- 
gous adjudged  cases,  renders  it  the  duty  of  the  Court,  to  apply 
such  general  principles  to  the  case,  as  they  shall  deem  apposite. 

It  is  a  principle  of  the  common  law,  that  the  government,  and 
by  parity  of  reasoning,  a  county,  cannot  be  guilty  of  laches.  It 
is  also  well  settled,  that  a  State  is  not  barred  by  a  statute  of 
limitation,  unless  expressly  named.^  Interest  is  net  given  by 
the  common   law,  for   a  failure  to   pay  money  when   it   is   due 

(1)2  Comjn  on  Cont.  206,  Note.  (a)  Post.  107. 
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unless  the  parties  have  so  agreed,   and  is  only  allowed  by  statute 
when  the  party  neglects  to  pay  at  the  time  stipulated,   and  is 
then  given,  in  the  nature  of  a  penalty  for  the  violation  of  a  con- 
tract. (1)     Apply  these  principles  to  the  question  under  consider- 
ation.     The   law  does   not   impute    laches,    or   even   improper 
conduct,  to  a  State  or   county,   and  hence  it  will  not  presume 
that  the  county  has   not  done  every  thing  within  its  power  to 
enable  itself  to  comply  with  its  contracts   and  duties.     Nor  will 
the  law  inflict  a  penalty,  or  give  damages,  against  a  county  for 
not  paying  its  debts,  when  it  is  manifestly  out  of  its  power  to  do 
so.     Counties  are  limited  corporations,  and  can  only  levy  a  tax 
to  a  limited  amount.     When  the  law  gives  a  penalty  or  damages 
against  a  corporation,  or  even  against  an  individual,  for  the  non- 
performance of  a  given  action  or  duty,   it  is   done  to  stimulate 
and  quicken  the  performance  of  a  reasonable  and  possible  thing. 
The  law  never  gives  a  penalty,   or  even  damages,   for  the  non- 
performance of  impossibilities.     Again,  the  statute  of  this  State, 
which  allows  interest  to  creditors  "for  all  the  moneys  after  they 
become  due,"  does  not  by  name  include  the  State  or  counties. 
From  this  omission,  is  it  not  fairly  inferrible,  that  had  the  legis- 
lature intended  to  compel  the  State  or  counties   to  pay  interest 
where  they  have  not  contracted  to  do  so,  that  they  would  have 
been  specially  named  ?     This  inference  is  strongly  supported  by 
the  fact  that  the  legislature  in  1819,  passed  a  statute  requiring 
interest  to  be  paid  on  Auditor's  warrants.     If  Auditor's  war- 
rants bore  interest  by  the  general  statute  regulating  interest,  this 
special  act  would  have  been  unnecessary.     The  general  practice 
of  the  community,   is  also  some  evidence  of  what  the  law  is  on 
a  given  subject.     Has  interest,  then,  been  generally  allowed  on 
county  orders  ?     We  understand  not.     And  it  appears  from  the 
agreed  cases,  that   on  the  orders  received  by  the  sheriff,  of  the 
people  in  payment  of  taxes,  (which  by  law  he  was  compelled  to 
put  down  in  a  tabular  form,  and  to  pay  the  identical  orders  so 
received,  into  the  County  Treasury,)  the    sheriff  did  not  allow 
interest  to  the  persons  of  whom  he  received   them,   nor   did  he 
claim  it  of  the  Treasurer.     Is  not  here  strong  evidence,  not  only 
of  the    understanding  of  the    people   that    these    orders    did  not 
bear  interest,  but    an  implied  admission  by  the    Treasurer    and 
sheriff,  that  the  law  did  not  allow  it.     If  the  law  had  allowed 
interest  on  these  orders,   it  was   the  duty  of  the  sheriff  to  have 
allowed  it  to   the  payers.     The   only    adjudged  case,  analogous 
to  the  present  one,  that   is   recollected  by  the   Court,  is  the  case 
of  Beaird  v.  the  Treasurer  of  this  State,   decided  at  the   June 
term  of  this  Court,   1825.     In   that  case  Beaird  applied   to  the 
Court  for   a  mandamus   to  the  Treasurer,    requiring  him  to  pay 
interest  on  Auditor's  warrants,  which   motion  was  refused  upon 

(1)3  Atkins  ('36, 
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ihe  principles  above  laid  down,  that  the  State  was  not  bound  to 
pa,y  interest  unless  in  cases  where  she  had  contracted  to  do  so. 
Frorn  the  best  consideration  that  we  have  been  able  to  give  this 
subject,  we  can  come  to  no  other  conclusion,  than  that  a  county 
is  not  bound  to  pay  interest  on  county  orders,  in  the  absence  of 
an  express  contract  to  pay  it.a  The  Court,  in  coming  to  this 
conclusion,  do  not  intend  to  controvert  the  position,  as  a  general 
rule,  that  a  party  is  bound,  in  conscience,  to  pay  interest,  when- 
ever he  withholds  payment  of  a  liquidated  sum  of  money,  after 
it  becomes  due ;  but  insist  that  the  rule,  for  the  reasons  before 
given,  does  not  apply  to  the  "State,  or  either  of  its  counties.  It 
might  also  with  propriety  be  insisted,  that  the  financial  means  of 
the  respective  counties  to  discharge  their  contracts,  were  or  could 
have  been  known  by  those  persons,  who,  either  as  officers  or 
individuals,  became  creditors  to  the  county.  They  may  there- 
fore be  presumed  to  have  consented  to  receive  the  payment  of 
their  claims,  whenever  the  revenues  of  the  county  would  enable 
it  to  pay  its  debts.  If  this  is  a  reasonable  presumption,  and  it 
seems  to  be,  then  the  time  of  payment  of  these  county  orders 
did  not  arrive  until  there  was  money  in  the  treasury  to  pay 
them  ;  and  provision  is  made  by  statute  to  pay  orders  according 
to  their  seniority. 

The  second  question  presented  for  our  consideration,  is  whether 
Bartlett  was  justifiable  in  allowing  to  the  sheriff  the  advance  he 
did,  on  the  equivalent  orders  ?     In  order  fully  to  understand  the 
effect  of  the  settlement  made  by  these  officers,  I  will  take  the 
first  order  mentioned  in  exhibit  A,  and  made  part  of  the  agreed 
case.     The  order  was  issued  at  the  June  term,  1825,  for  $16,50, 
equivalent  to  $49,50  ;  interest  on  the  equivalent,  $14,10,  making 
$63,60.     Here,  then,  is  a  county  order,  issued  in  June,  1825,  for 
$16,50,   converted  by  this   magical  word  "equivalent,"  within 
five  years,  to  the  sum  of  $63,60.     Can  it  for  a  moment  be  sup- 
posed that  the  Commissioners  for  the  county  of  Madison  con- 
templated binding  their  county  to  pay  such  an  enormous  advance 
on  so  small  an  amount  ?     The  very  statement  of  the  case  is  suffi- 
cient to  show  the  absurdity  of  such  a  supposition ;  and  even  if 
they  had  made  such  a  contract,  it  would  have  been  so  improvident 
an  act  on  the  part  of  the  county,   that  a  court  of  equity  would 
have  set  it  aside.     But  the  County  Court  made  no  such  contract 
as  to  justify  the  allowance  made  by  the  Treasurer  to  the  sheriff. 
The  order  simply  means,  that  when  it  is  presented  for  payment, 
if  tl    Treasurer  is  under  the   necessity  of  paying  it  in  State 
paper,  tucn  he  shall  pay  the  State  paper  to  the  holder  of  the 
order,  at  the  market  price  of  State  paper.     It  was  optional  with 
the  county  either  to  pay  the  $16,50  in  specie,  or  if  the  amount 
was  paid  in  a  depreciated  currency,  then  that  currency  was  to  be 
paid  at  such   a  rate   as   to  make  it  equivalent  to  specie.     If  A 

(a)  County  of  Pike  vs.  Hosford,  11  111.  E.  176. 
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execute  his  note  for  one  hundred  State  paper  dollars,  and  he  is 
sued  on  it,  all  that  can  be  recovered  is  the  value  of  one  hundred 
State  paper  dollars  when  the  note  becomes  due,  and  interest  on 
that  value  till  judgment.  Such  have  been  the  uniform  decisions 
of  the  Circuit  Courts  upon  this  subject,  and  the  correctness  of 
the  decisions  have  never  been  questioned.  That  the  real  amount 
mentioned  in  these  orders  could  only  be  recovered,  seems  so 
clear,  that  it  would  be  a  waste  of  time  to  consider  the  question 
any  further. 

The  Court,  therefore,  are  of  opinion  that  in  the  case  of  the 
People  for  the  use  of  Madison  County,  they  are  entitled  to  have 
the  judgment  below  reversed,  and  recover  against  Bartlett  the 
sum  of  seven  hundred  and  ninety  dollars,  with  costs,  and  that 
the  judgment  in  the  case  of  Madison  County  v.  Bartlett,  be  also 
reversed  with  costs,  and  that  the  causes  be  remanded  to  ilie 
Madison  Circuit  Court  for  judgment,  according  to  the  stipula- 
tions of  the  agreed  cases. 

Judgment  reversed. 


John  Ross  and   Job  Ross,   plaintiffs   in   error  v.  George 
Reddick,  defendant  in  error. 

Error  to  Peoria. 

Statntes  defining  the  boundaries  of  counties,  are  public  acts,  and  courts  are  bound  judici- 
ally to  take  notice  of  them, 

In  an  action  of  trespass  quare  clansitm  /regit,  proof  that  the  trespass  -was  committed 
upon  the  premises  described  in  the  declaration,  by  the  number  of  the  section,  township, 
and  range  (the  said  premises  being  in  the  proper  county),  is  sufficient  without  evidence 
that  the  premises  are  situated  in  the  county  where  the  action  is  brought, 

The  official  certificate  of  the  Register  of  a  Land  Office,  to  any  fact  on  record  in  his  office, 
is  competent  evidence  of  such  fact. 

If  one  of  several  pleas  be  not  answered,  and  the  parties  go  to  trial  without  any  objection 
on  the  part  of  the  defendant,  the  irregularity  is  waivect. 

Tins  cause  was  tried  before  the  Hon.  Richard  M.  Young  and 
a  jury,  at  the  September  term,  1832,  of  the  Peoria  Circuit  Court. 

On  the  trial  in  the  Court  below,  the  following  certificate  was 
admitted  as  evidence  on  the  part  of  the  plaintiff,  though  objected 
to  by  the  defendants,  and  its  admission  is  one  of  the  errors  as- 
signed : 

"Land  Office,  Quincv,  Illinois,  Aug.  2d,  1832. 
I  do  certify  that  George  Reddick,  of.  Peoria  county,  Illinois, 
did  on  this  day,  in  this  office,  prove  a  eight  of  pre-emption  to 
the  East  half  of  the  S.  W.  Qr.   See    27/  T.   10,  N.,  ]'.  R  E.  4 
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principal  meridian,   under  the  provisions  of  the  act  of  Congress 
of  the  5th  of  April,  1832. 

Saml.  Alexander,  Register" 

Judgment  was  rendered  for  the  plaintiff  in  the  Court  below, 
for  $8,811-4  and  costs. 

M.  McConnell,  for  the  plaintiffs  in  error,  cited  Stat.  1827, 
199  ;(1)  Stat.  1825,  85  ;  Laws  of  U.  S.  1373,  §  3. 

L.  BiGrELOW,  for  the  defendant  in  error,  cited  acts  1825,  85  ; 
1.  Blac.  Com.  85,  86  ;  1  Stark.  Ev.  162-3  ;  1  Chit.  Plead.  159, 
163,  197,  201,  360, 438, 440  ;  Bac.  Abr.  Evidence,  F.,  Statute 
L.;  Commonwealth  v.  Inh.  Springfield,  7  Mass.  9;  Portsmouth 
Livery  Co.  v.  Watson  et  al.,  10  Mass.  91  ;  Acts  1827,  199  ; 
Cutts  etal.,  v.  Spring  et  al.,  15  Mass.  135  ;  3  Stark.  Ev.  1436 
et  seq. ;  Brazzle  et  al.  v.  Usher,  Breese  14;  Clap  v.  Draper,  4 
Mass.  266  ;  Rehoboth  v.  Hunt,  1  Pick.  224.^ 

Browne,  Justice,  delivered  the  opinion  of  the  Court. 

This  was  an  action  of  trespass  quare  clausumf  regit,  brought 
by  the  defendant  in  error  against  the  plaintiffs  in  error,  before 
the  Circuit  Court  of  Peoria  county.  The  land  that  the  trespass 
was  committed  on,  is  described  in  the  declaration  by  the  number 
of  the  section,  township,  and  range.  On  the  trial  in  the  Court 
below,  the  plaintiff  proved  that  the  trespasses  complained  of, 
were  committed  on  the  tract  of  land  described  in  the  declara- 
tion, but  introduced  no  evidence  to  show  that  the  land  was  situ- 
ated in  the  county  of  Peoria.  The  county  of  Peoria  was  formed 
by  an  act  of  the  legislature,  passed  January  13th,  1825,(2) 

In  that  act,  the  limits  of  Peoria  county  are  formed  and 
described  by  reference  to  the  lines  of  the  public  surveys.  The 
statute  defining  the  boundary  of  the  county,  is  a  public  one,  and 
the  Courts  are  bound  judicially  to  notice  it. 

The  official  certificate  of  the  Register  of  a  Land  Office,  to  any 
fact  on  record  in  his  office,  is  competent  evidence  of  such  fact, 
and  is  made  so  by  the  act  of  1827.(3) 

The  certificate  of  the  Register  of  the  Land  Office  went  to  show 
the  right  of  pre-emption  in  the  plaintiff  to  the  land  in  question. 
It  appears  that  issue  was  joined  upon  two  of  the  pleas  filed  by 
the  defendants,  but  the  other  plea  was  not  joined.  If  several 
pleas  be  pleaded,  one  of  which  is  not  answered, — and  particu- 
larly where  the  matter  may  be  given  in  evidence  under  the 
general  issue, — and  the  parties  go  to  trial  without  any  objection 
on  the  part  of  the  defendant,  that  such  plea  remains  unanswered, 
it  will  be  considered  as  waived,  or  the  irregularity  will  be  cured 
by  the  verdict  of  the  jury."     The  Court  is   therefore  of  opinion 

(1)  R.  L.  2S0 :  Gale's  Stat.  387.  (■">)  Acts  of  1325,  83,  80. 

(3)  Acts  of  1S27,  19!) ;  R.  L.  2S0 :  Gale's  Stat.  287.    R.  S.  232. 
(a)  Spencer  vs.  Lansrdon.  21  111.  R.  192. 
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that  the  judgment   of  the    Circuit    Court  of  Peoria  county   be 
affirmed  with  costs. 
Judgment  affirmed. 


Hugh  Christy,  and  Morning,  his  wife,  appellants  v. 
William  H.  McBride,  administrator  of  Samuel  Wilson, 
deceased,  appellee. 

Appeal  from  Randolph. 

If  an  administrator  act  honestly  and  prudently,  though  there  be  a  loss  to,  or  a  total  dim- 
inution  of  the  intestate's  estate,  he  v.'ill  not  he  liable. 

Where  M.,  an  administrator  in  Illinois,  employed  an  agent  in  Virginia,  to  collect  a  de- 
mand due  to  his  intestate's  estate  from  a  resident  in  Virginia,  and  the  agent  collected 
the  money  and  appropriated  the  same  to  his  own  use,  but  never  accounted  for  it  to  M.: 
Held,  that  as  M.  had  been  guilty  of  no  misconduct,  and  had  acted  in  good  faith,  he 
was  not  laible  for  the  loss  of  the  money. 

Ouere.  Is  an  administrator  in  this  State  bound  to  collect  demands  dne  his  intestate's 
estate,  from  residents  of  other  States? 

This  cause  was  originally  instituted  in  the  Court  of  Probate 
of  Randolph,  county,  by  Christy  and  wife,  in  her  right  as  one  of 
the  heirs  at  law  and  distributee  of  Samuel  Wilson,  deceased, 
against  McBride,  administrator  of  the  estate  of  said  Wilson,  to 
recover  of  him  her  distributive  share  of  said  estate,  after  all  legal 
demands  should  be  satisfied.  On  the  trial  before  the  Court  of 
Probate,  the  administrator  exhibited  his  account  current,  show- 
ing a  balance  in  his  hands,  of  $190,63  3-4,  belonging  to  the  heirs. 
The  plaintiffs  then  proved  that  in  addition  to  said  balance  of 
$190,63  3-4,  McBride,  as  administrator,  had  obtained  three  notes 
made  to  said  Wilson,  the  intestate,  in  his  lifetime,  by  one  John 
Kingley,  of  Washington  county,  Virginia,  and  amounting,  with 
interest,  to  more  than  $800,  and  that  said  McBride,  through  his 
agent,  one  Charles  Tate,  had  collected  said  notes,  and  that  said 
Tate  had  appropriated  the  money  to  his  own  use,  and  that  he, 
Tate,  was  insolvent,  and  unable  to  pay  the  amount  to  McBride. 
That  McBride  acted  honestly,  and  in  good  faith,  in  sending  said 
notes  to  said  Tate ;  and  before  he  sent  them,  he  consulted 
with  William  C.  Greenup,  clerk  of  the  County  Commissioners' 
Court  of  Randolph  county,  and  was  by  him  advised  to  send 
the  notes  to  Tate  for  collection,  but  that  ho  had  no  personal 
knowledge  of  said  Tate.  That  Tate,  when  the  notes  were  sent 
to  him,  or  about  the  time,  was  reputed  to  be  in  solvent  circum- 
stances, and  had  been,  or  was  then,  sheriff  of  Washington 
county.  The  Court  of  Probate,  on  this  .state  of  facts,  decided 
that  McBride  was  not  Liable  for  any  part  of  this  money  so  col- 
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looted  by  Tate,  to  the  heirs  and  distributees  of  said  Wilson, 
deceased.  To  which  opinion,  a  bill  of  exceptions  was  tendered 
by  said  Christy  and  wife,  and  signed,  and  an  appeal  taken  to  the 
Circuit  Court  of  Randolph  county,  where  said  judgment  of  the 
Court  of  Probate  was  affirmed,  and  a  bill  of  exceptions  tendered 
aud  signed,  and  the  case  brought  to  this  Court  by  appeal.  The 
cause  was  heard  in  the  Circuit  Court  before  the  Hon.  Theophilus 
W.  Smith,  at  the  September  term,  1831. 

8.  Brsese  and  D.  Blackwell,  for  the  appellants,  contended, 

1.  Every  person  acting  in  a  fiduciary  character,  is  responsible 
to  his  cestui  que  trust  for  that  which  may  be  committed  to  his 
care  by  law,  and  nothing  but  inevitable '  accident  will  excuse 
him.     5  Vesey,  Jr.  794,  800  ;  4  Dane's  Abr.  270,  271. 

2.  An  administrator  is  responsible  if  his  agent  embezzle  the 
assets  of  the  estate.  1  Dane's  Abr.  590,  Art.  16  ;  6  Mod.  93  -% 
Toller's  Exrs.  426. 

3.  Upon  general  principles,  the  principal  is  responsible  for  the 
acts  of  his  agent.     Livermore  on  Agency,. passim. 

4.  The  appropriation  of  money  collected  by  the  agent  of  the 
administrator,  is  a  collection  and  appropriation  by  the  adminis- 
trator himself,  upon  the  maxim,  qui  facit per  aliu?n,  facitper  se. 

o.  The  administrator  would  be  liable,  without  doubt,  if  he  had 
gotten  this  money  into  his  own  possession,  and  the  case  is  not 
altered  by  its  being  in  the  possession  of  a  person  of  his  own  selec- 
tion, who  proves  dishonest.     Coxe's  Dig.  48,  §  27. 

6.  The  case  shows  that  McBride  did  not  use  due  caution  in 
the  selection  of  his  agent,  nor  did  he  select  one  whose  business 
it  is  to  collect  notes,  and  he  is  therefore  liable  for  such  want  of 
caution.     Coxe's  Dig.  318,  §  27. 

7.  The  loss  of  the  money  having  happened  by  the  act  of  the 
administrator,  who  ought  to  have  used  more  than  ordinary  cau- 
tion, it  is  more  conformable  to  the  principles  of  right  and  justice, 
that  he  should  lose,  than  that  the  heirs  and  distributees  should 
incur  a  loss,  though  he  may  not  have  been  guilty  of  fraud. 
Coxe's  Dig.  316,  §  6,  7,  8,&c;  Breese  113,  Duncan  v.  Morison 
and  Duncan. 

8.  The  administrator,  by  trusting  Tate,  took  security  inferior 
to  Kingley,  the  maker  of  the  notes  ;  and  having  thereby  brought 
a  loss  on  the  estate,  he  is  liable.  Hunter  v.  Bryant,  2  Wheat. 
32  ;  Coxe's  Dig.  13. 

9.  The  evidence  shows  that  McBride  did  not  take  the  same 
care,  or  use  the  same  caution  in  regard  to  the  notes,  that  a 
moderately  careful  man  takes  of  his  own  affairs,  and  he  is  there- 
fore liable  for  ordinary  neglect.  Coxe's  Dig.  80,  Bailment; 
Jones  on  Bailment  68,  69,  168. 

10.  The  only  cases  known  to  the  law,  where  an  executor  or 
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administrator  is  discharged  for  losses,  are,  where  he  may  be 
robbed,  or  where  the  stock  falls,  or  funds  fail,  in  which  he,  with 
good  faith,  has  invested  the  funds  of  the  estate,  or  where,  acting 
in  compliance  with  law,  a  loss  inevitably  happens.  1  Dane's 
Abr.  270,  271  ;  4  Caines'  Cas.  in  Error  96  ;  5  Vesey,  Jr.  794, 
800. 

11.  The  loss  thus  incurred  by  the  administrator,  fixes  a  Devas- 
tavit upon  him,  for  which  he  is  chargeable. 

D.  J.  Baker  and  Hall,  for  the  appellee,  contended, 

1.  "  Where  there  is  manifest  fidelity  and  ordinary  diligence 
displayed,  courts  will  reluctantly  enforce  the  rigid  rules  of  law." 
2  Wheaton's  Rep.  82;  "  An  administrator  is  not  answerable  if 
he  lend  money  on  security,  good  at  the  time,  if  it  fail,  or  vest  it 
in  the  funds,  and  they  fail."  "  If  rent  be  due  on  a  lease,  and 
the  tenant  become  insolvent,  and  the  executor  release  the  rent,  and 
give  him  a  sum  of  money  to  quit  possession,  and  in  all  this,  evi- 
dently acts  for  the  benefit  of  the  estate,  he  shall  be  allowed  both." 
"The  principle  of  this  last  case  will  be  found  to  apply  to  a  very 
great  number  of  cases  in  which  the  executor  acts  honestly  and 
■prudently ,  though  there  be  a  loss  too,  or  diminution  of,  the  testa- 
tors estate  or  rights."  See  1  Dane's  Abr.  590  and  the  authori- 
ties there  referred  to. 

"If  an  executor  lend  money  on  real  security,  which  at  the 
time  there  was  no  reason  to  suspect,  and  afterwards  such  security 
prove  bad,  he  shall  not  be  chargeable  with  any  loss  any  more 
than  he  would  have  been  entitled  to  the  produce  of  it,  if  it  had 
been  sufficient."     Toller's  Exrs.  481  ;  1  P.  Win.  141. 

"  So  where  A.,  an  executor,  paid  the  assets  into  the  hands  of 
B.,  his  co-executor,  with  whom  the  testator  was  wont  to  keep 
cash  as  his  banker,  on  failure  of  B.,  the  Court  held  that  A.,  ought 
not  to  suffer  for  having  trusted  him  whom  the  testator  trusted  in 
his  life-time,  and  at  his  death  appointed  one  of  his  executors." 
Ibid.  tl  Generally  speaking,  although  if  an  executor  release  or 
compound  a  debt,  he  shall  be  charged,  yet  if  he  appear  to  have 
acted  for  the  benefit  of  the  estate,  he  shall  not  be  charged." 
Toller's  Exrs.  482  ;  3  P.  Wm.  381. 

"  So,  a  co-executor  who  proved,  but  never  acted,  having  re- 
ceived a  bill  by  post,  on  account  of  the  estate,  and  transmitted  it 
immediately  to  the  acting  executor,  was  held  not  to  be  responsi- 
ble for  the  administration  of  the  property."  Toller's  Exrs. 
486. 

As  to  an  executor's  vesting  money  in  the  funds,  or  loaning  it 
on  security  deemed  sufficient,  and  losses  accruing  to  the  estate 
thereby,  with  which  he  is  not  chargeable,  see  Toller's  Exrs.  428. 
"He  has  an  honest  discretion  to  call  in  a  debt  bearing  interest, 
if  he  conceives  it  to  be  in  hazard."     Ibid.   "  Nor  is  an  adminis- 
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trator  bound  to  plead  the  statute  of  limitations  in  bar  of  a 
demand  against  the  intestate."     Toller,  429.' 

2.  Administrations,  though  they  may  be  trusts  coupled  with 
an  interest,  are  in  some  sense  agencies,  and  are  more  like  other 
agencies  under  our  laws  than  they  were  formerly  under  the 
laws  of  England,  or  now  are.  These  trusts,  for  the  purposes  of 
argument,  and  so  far  as  the  present  case  is  considered,  maybe 
regarded  as  agencies  with  discretionary  power.  The  law  is,  that 
"if  a  discretionary  power  be  allowed  to  an  agent,  he  is  bound  to 
act  according  to  the  best  of  his  judgment  for  the  benefit  of  his 
employer."     1  Wash.  C.  C.  R.  4-55. 

"A  factor  is  bound  to  ordinary  diligence  in  relation  to  the 
property  confided  to  him  ;  where  his  orders  leave  the  manage- 
ment of  the  property  to  his  discretion,  he  is  bound  only  to  good 
faith  and  reasonable  conduct."     2  Gallis,  13. 

Smith,  Justice,  delivered  the  opinion  of  the  Court : 

In  this  case  the  only  question  to  be  determined  is  the  liability 
of  the  administrator  for  the  amount  of  the  notes  collected  of  the 
debtor  of  the  intestate,  (who  resided  in  Virginia,)  through  his 
agent,  and  the  misapplication  of  those  funds  by  the  agent,  after 
collection.  It  is  contended,  by  the  appellants,  that  by  law  an 
administrator  is  responsible  if  his  agent  embezzle  the  assets  of 
the  estate  ;  and  that  the  funds  being  used  by  Tate,  who  afterwards 
became  insolvent,  is  equivalent  to  an  embezzlement ;  and  that 
therefore  the  administrator,  in  the  present  case,  is  liable.  The 
case  cited  in  support  of  this  principle,  and  referred  to  in  Toller, 
and  in  Dane's  Abridgment,  is  not  borne  out  in  the  case  in  6 
Modern,  to  which  they  refer.  The  only  question  decided  by  the 
Court,  and  the  only  one  before  them,  was  a  question  of  costs ; 
and  as  the  party  might  in  that  case,  have  sued,  without  describing 
himself  as  administrator,  it  was  held  he  should  pay  costs.  It  is 
admitted,  and  the  facts  in  this  case  show,  that  the  administrator 
has  acted  prudently  and  honestly ;  that  his  agent  at  the  time  he 
was  employed,  was  a  person  of  reputation  and  property  ;  and  al- 
though he  became  afterwards  insolvent,  and  used  the  money 
collected,  there  is  no  evidence  of  negligence  on  the  part  of  the 
administrator  in  the  use  of  the  proper  means  to  collect  the  money 
of  his  agent.  If  an  administrator  has  acted  for  the  benefit  of  the 
estate,  used  proper  diligence,  and  acted  with  ordinary  care  and 
circumspection  in  the  discharge  of  his  trust,  he  ought  not  to 
be  held  answerable  for  losses  which  could  not  have  been  fore- 
seen, and  which  ordinary  precaution  may  not  guard  against.  The 
general  principle  which  seems  to  run  through  all  the  authorities, 
as  to  his  liability,  recognise  the  doctrine,  that  if  he  acts  honestly 
and  prudently,  though  there  be  a  loss  to,  or  diminution  of,  the 
testator's  estate  or  rights,  he  will  not  be  liable.     (1)  * 

(1)  1  Dane's  Abridg.  590;  Toller's  Ex.  481 ;  1  P.  Wms.  141  ;  3  P.  Wms.  381. 
(a)  Rowan  vs.  Kirkpatrick,  14  III.  R.  12 ;  Bond  vs.  Lockwood,  32  111.  R.  212. 
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Where  there  is  manifest  fidelity  and  ordinary  diligence  dis- 
played, the  rigid  rules  of  law  will  be  reluctantly  enforced. (1) 
Another  view  might  be  taken  of  the  case :  the  administrator 
could  not,  in  his  fiduciary  character,  have  sued  these  notes  unless 
he  had  taken  out  letters  of  administration  in  Virginia.  It  no 
where  appears  that  he  did  so  ;  but  the  case  shows,  on  the  con- 
trary, that  the  debt  must  have  been  collected  in  the  name  of  the 
agent.  Until  the  administrator  had  received  the  money,  could 
it  be  considered  as  assets  in  his  hands  ?  and  is  he  chargeable  at 
all,  in  his  representative  character,  until  this  appears  ?  Whether 
he  would  be  personally  liable  under  a  supposed  interference 
with  the  collection  of  debts  not  warranted  by  his  character  of 
administrator,  out  of  this  State,  it  is  not  proper  now  to  deter- 
mine. But  we  very  much  doubt  whether  he  was  legally  bound 
to  have  made  the  collection  of  the  notes  in  Virginia  ;  and  if  not 
compelled  so  to  do,  may  not  the  parties,  in  the  present  instance, 
have  mistaken  their  remedy  '(  a 

On  a  review  of  the  whole  case,  and  considering  the  powers  of 
the  Probate  Court  to  adjust  settlements  like  the  present,  upon 
the  broad  principles  of  equity,  we  are  of  opinion  that  the  Circuit 
Court  did  not  err  in  affirming  the  judgment  of  the  Court  of  Pro- 
bate, and  that  the  judgment  of  the  Circuit  Court  be  affirmed  with 
costs. 

Judgment  affirmed. 

(11  2  Wheat.  32. 

(a)  People,  Ac,  vs.  Peck,    3  Scam.  R.  119;    Judy  vs.  O'Kelly,  11  111.  E.  211;    United 
States,  &c,  vs.  Coxe,  IS  How.  U.  S.  R.  100,  and  cases  therein  cited. 
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Lewis    Pankey,    plaintiff  in   error  v.  The  People  of  the 

State  of  Illinois,  defendants  in  error. 

Error  to  Johnson. 

Perjury  consists  in  falsely  swearing  to  a  fact  material  to  the  point  in  issue,  before  a  tribu- 
nal having  legal  authority  to  enquire  into  the  cause  or  matter  investigated. 

A  grand  jury  have  no  power  to  enquire  whether  an  officer  has  been  guilty  of  taking 
illegal  fees  for  the  service  of  process. 

W.  G.  Gatewood,  for  the  plaintiff  in  error. 

J.  Semple,  Attorney  General,  for  the  defendants  in  error. 

Smith,  Justice,  delivered  the  opinion  of  the  Court : 

This  case  conies  before  the  Court  on  a  writ  of  error.  The 
plaintiff  in  error  was  indicted,  tried,  and  convicted  on  a  charge 
of  perjury,  in  the  Circuit  Court  of  Pope  county.  A  new  trial 
was  afterwards  awarded,  the  venue  in  the  case  changed  to  John- 
son county,  where  a  second  trial  and  conviction  was  had.  The 
plaintiff  in  error,  while  the  case  was  pending  in  the  Circuit 
Court  of  Pope,  and  before  pleading  to  the  indictment,  interposed 
a  motion  to  quash  the  indictment,  which  was  overruled  by  the 
Court :  afterwards  a  bill  of  exceptions  to  the  decision  of  the  John- 
son Circuit  Court  was  taken  by  consent  of  parties  ;  and  in  which 
is  embodied  the  evidence  given  in  the  cause  on  its  trial  in  the 
Circuit  Court  of  Johnson  county. 
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^  The  indictment  avers,  that  at  a  regular  term  of  the  Circuit 
Court  of  Pope  county,  before  the  grand  jurors,  regularly  empan- 
elled and  sworn  to  enquire  in  and  for  said  county,  a  certain 
complaint  was  made  by  one  Lewis  Panky,  against  one  John  W. 
Womack,  for  taking  illegal  fees   as  constable,  in  order  to  found 
an  indictment  against  said  Womack,  as  a  constable  of  the  said 
eounty,  to  be  found  by  said  grand  jury  ;  and  that  the  said  Lewis 
Pankey,  being  of  lawful  age,  and  being  first  duly  sworn  by  the 
foreman  of  the  said  jury,   the  said  foreman  having  lawful  au- 
thority to  administer  the  oath  in  that  behalf,  on  being   interroga- 
ted of  and  concerning  the  taking  and  receiving  of  said  illegal 
fees,  and  whether  the  services  for  which  such  fees  were  taken, 
had  been  performed  at  the  request,  and  by  the  consent  of  the 
said  Lewis  Pankey,   he,  the  said  Lewis,  unlawfully  and  mali- 
ciously, intending  to  induce  the  jurors  to  find  such  bill  of  indict- 
ment against  the  said  Womack,  and  to  injure  the  said  Womack, 
did  falsely,  knowingly,  and  corruptly,   by  his  own  act  and  con- 
sent, depose  and  give  in  evidence,  among  other  things,  before 
the  said  jurors,  in  substance  and  to  the  effect  "that  he,  the  said 
Lewis  Pankey,  did  not  agree  nor  give  orders  to  the  said  Womack, 
constable  as  aforesaid,  to  summon  a  jury  in  his  case  with  Daniel 
Vineyard,  before  that  time  tried,  nor  was  it  his,  the  said  Lewis 
Pankey's,  wish  to  have  a  jury  to  try  it ;"  whereas  in  truth  and 
in  fact  the  said  Lewis  did  agree  and  give  orders  to  the  said  con- 
stable to  summon  a  jury  in  his  case  with  Daniel  Vineyard,  and 
was  anxious  and  willing  that  his  said  case  should  be  tried  by  a 
jury.     It  further  avers,  that  the  matter  thus  alleged  to  have  been 
sworn  to,  was  material  to  the  point  of  enquiry  in  issue  before 
the  grand  jury,  in  this,  that  if  the  said  Lewis  had  not  agreed  or 
given  orders  to  the  said  constable  to  summon  such  jury,  then  the 
said  Womack  was  guilty  of    taking  illegal  fees  from  the  said 
Lewis ;  but  if  he  had  given  such  orders  and  agreed  that  the  said 
constable  should  summon  a  jury,  then  the  said  constable  was  not 
and  had  not  been  guilty  of  taking  such  illegal  fees. 

It  will  be  perceived  from  this  recital  of  the  averments  in  the 
indictment  and  assignment  of  the  perjury,  that  two  questions 
naturally  present  themselves  as  subjects  of  direct  enquiry,  and 
upon  which  the  correctness  of  the  decision  of  the  Circuit  Court, 
m  refusing  to  quash  the  indictment,  must  necessarily  depend. 
Those  questions  are,  whether  the  grand  jury  had  any  legal  au- 
thority to  institute  an  enquiry  and  examination  into  the  act  of 
Womack,  as  a  constable,  for  the  taking  of  illegal  fees  as  a  criminal 
and  indictable  offence;  and  the  materiality  of  the  testimony 
given  by  Pankey  before  the  grand  jury  in  relation  to  the  enquiry 
with  reference  to  the  alleged  taking  of  snch  illegal  fees. 

It  will   not  be  doubted  that  one  of  the  essential   ingredients 
necessary  to  constitute  legal  perjury,  is  that  the  tribunaf  or  body 
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before  whom  the  false  swearing  is  alleged  to  have  been  commit- 
ted, must  have  legal  authority  and  power  to  enquire  into  the 
cause  or  matter  investigated.  Apply  this  principle  then  to  the  case 
before  us.  From  whence  could  the  authority  of  the  grand  jury 
be  deduced  to  institute  an  enquiry  into  an  officer's  taking  illegal 
foes  for  the  service  of  process  ?  It  is  not  a  criminal  act,  nor 
could  an  indictment  bo  founded  thereon,  be  the  fact  of  taking 
illegal  fees  ever  so  clearly  established.  A  remedy  has  been  pro- 
vided by  the  infliction  of  a  penalty  for  such  acts ;  but  the  modes 
of  proceeding  to  enforce  such  penalty  are  entirely  of  a  civil 
nature.  How,  then,  could  the  grand  jury  have  had  jurisdiction 
over  the  subject  matter  of  the  enquiry?  It  is  too  evident  to  doubt 
that  it  was  a  subject  of  enquiry  which  they  had  neither  the  right- 
ful authority  to  examine,  nor  upon  which  to  found  an  indict- 
ment, let  the  facte  have  ever  so  clearly  established  the  actual 
taking  of  illegal  fees.  But  it  will  be  also  perceived  by  the 
second  point,  the  assignment  of  the  perjury  is  made  to  consist  in 
falsely  stating  that  Pankey  had  not  agreed  nor  given  orders  to 
the  constable,  Womack,  to  summon  a  jury  in  his  case  with 
Daniel  Vineyard,  before  that  time  tried,  nor  was  it  his,  the  said 
Pankey's  wish  to  have  a  jury. 

In  what  manner  could  it  possibly  have  been  material  for 
Pankey  to  have  stated  whether  he  had  or  had  not  given  such 
orders  to  the  constable,  or  whether  he,  Pankey,  had  or  had  not 
wished  to  have  had  a  jury.  If  the  enquiry  in  the  case  of  Pankey 
with  Vineyard,  was  a  legal  one  before  a  justice  of  the  peace, 
having  a  right  to  try  the  controversy,  then  the  legality  of  a 
constable's  fees  could  in  no  way  depend  upon  a  request  to  the 
constable  to  summon  a  jury — because  it  is  the  justice  of  the 
peace  who  alone  determines  the  issuing  of  the  venire,  which  is 
the  authority  for  the  constable  to  summon  a  jury.  Could  then 
this  enquiry  be  a  material  one  for  the  consideration  of  the  grand 
jury,  to  enable  them  to  determine  whether  the  constable  had  or 
had  not  been  guilty  Oie  taking  illegal  fees  ?  The  legality  or  ille- 
gality must  alone  depend  on  the  fact,  whether  the  justice  had  or 
had  not  given  the  officer  authority  to  summon  a  jury,  and 
whether  or  not,  such  services  had  been  rendered,  and  the  fees 
charged  and  received.  It  is  evident  that  the  facte  charged  to 
have  been  sworn  to  before  the  grand  jury,  were  in  every  particu- 
lar, immaterial,  to  the  enquiry,  had  it  been  a  proper  subject  of 
investigation  before  it ;  and  although  they  may  have  been  en- 
tirely false,  still  it  could  not  have  been  the  commission  of  legal 
perjury,  because  of  its  immateriality . 

If  the  Court  were  to  look  into  the  bill  of  exceptions,  in  an 
examination  of  the  correctness  of  the  decision  made  on  the 
motion  to  quash  in  the  Circuit  Court,  which  would  be  clearly 
improper,  because  that  decision  is  to  be  alone  tested  by  the  posi- 
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tion  of  the  cause  as  it  then  stood,  it  would  then  perceive  that  the 
case  with  Vineyard,  was  an  arbitration  about  an  alleged  libel 
before  a  justice  of  the  peace,  who  had  not  the  slightest  jurisdic- 
tion to  examine  into  it ;  and  that,  consequently,  the  constable 
could  have  had  no  legal  authority  to  summon  a  jury  in  the  case, 
and  might  well,  therefore,  have  been  gulity  of  charging  illegal 
fees,  when  the  proceedings  before  the  (  magistrate  were  wholly 
void. 

As  we  are  clearly  of  opinion  that  the  Circuit  Court  erred  in 
not  cmashing  the  indictment  for  the  reasons  stated,  the  judgment 
of  the  Circuit  Court  of  Johnson  county  is  reversed,  and  the 
prisoner  is  to  be  discharged. 

Judgffic  nt  revc  rsed. 


The  People  of  the  State  of  Illinois,  i'or  the  use  of 
William  Lee  D.  Ewixg,  plaintiffs  in  error  v .  William 
Miller  and  Ignatius  R.  Simms,  defendants  in  error. 

Error  to  Morgan. 

For  a  breach  in  the  condition  of  the  bond  of  an  executor,  an  action  maybe  rnaintsined 
against  any  one  or  more  of  the  obligors  in  such  a  bond.  The  common  lav/  in  thif 
particular  is  changed  by  statute. 

It  is  not  necessary  to  establish  a  devastavit  previous  to  executing  a  unit  on  an  executor^ 
bond.    The  statute  has  dispensed  with  the  proof  of  a  dtvatitavii. 

The  statute  of  Wills  gives  an  action  against  the  obligors  in  an  executor's  bond,  in  caeca  of 
neglect  or  refusal  to  comply  with  any  of  the  provisions  ef  the  law  governing  the  con- 
duct of  the  executor,  as  aiso  in  case's  where  one  or  more  of  the  covenants  in  his  bond 
are  violated. 

\ 

This  was  an  action  of  covenant  commenced  in  the  Morgan 
Circuit  Court  by  the  plaintiff  in  error  against  the  defendants  in 
error  upon  an  executor's  bond. 

The  breaches  assigned  in  the  declaration,  are  as  follows : 

"And  the  said  People  say  that  the  said  William  Miller  has  not 
paid  the  judgment  aforesaid,  or  any  part  thereof,  to  the  said  Wil- 
liam Lee  U.  Ewing,  although  often  requested  so  to  do,  but  has 
devastated  and  wasted  the  estate,  goods,  chattels  and  effects  of 
the  said  Benjamin  P.  Miller,  deceased,  of  whom  he,  the  said 
William,  was  executor  as  aforesaid. 

And  the  said  People  aver  that  the  said  William  Miller  (and 
the  said  Simms)  have  otherwise  broken  their  covenants  and  have 
not  kept  and  performed  the  same  in  this,  that  the  said  William 
Miller  did  not  return  to  the  office  of  the  Court  of  Probate  of 
said  county  within  three  months  after  the  date  of  his  letters 
testamentary,  a  true  and  perfect  inventory  and  valution  of  the 
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personal  estate  of  the  said  Benjamin  P.  Miller,  deceased  neitner 
did  the  said  William  Miller  return  to  the  said  office  of  the  Court 
of  Probate  of  said  county,  a  true  and  perfect  inventory  of  all 
monies,  judgments,  bonds,  promissory  notes,  and  open  accounts, 
or  other  evidences  of  debts  of  the  said  estate,  neither  has  the  said 
William  Miller  filed  in  the  said  Probate  Office,  a  true  and  perfect 
statement  and  list  of  titles  to  estates  as  well  real  as  personal, 
equitable  or  legal,  neither  has  the  said  William  Miller  exhibited 
to  the  Court  of  Probate  and  filed  in  the  said  office,  any  informa- 
tion or  statement  showing  the  kind,  quantity,  quality  or  value  of 
said  real  estate  as  by  the  laws  of  the  land  he,  the  said  William, 
as  executor,  was  bound  to  do,  but  he,  the  said  William  Miller, 
has  received  and  taken  possession  of  the  real  and  personal  estate 
of  the  said  Benjamin  P.  Miller,  deceased,  and  has  sold  and  dis- 
posed of  the  real  estate  of  the  said  estate  of  the  said  Benjamin 
P.  Miller,  deceased,  and  received  and  wasted  the  proceeds  there- 
of, and  has  failed  and  refused  to  pay  the  said  William  Lee  D. 
Bwing  the  amount  of  the  judgment  aforesaid,  although  often 
requested  so  to  do. 

And  the  said  People  say  that  the  said  defendants  have  not 
kept  their  covenants,  but  have  broken  the  same  in  this,  the  said 
William  Miller  did  not  as  executor  of  the  said  Benjamin  P. 
Miller,  deceased,  exhibit  to  the  said  Aaron  Wilson,  Judge  of  the 
Court  of  Probate  of  said  county,  at  the  first  term  of  said  Court  of 
Probate  which  was  in  session  after  the  expiration  of  one  year 
from  the  date  of  his  said  letters  testamentary,  a  true  and  perfect 
account  of  all  his  actings  and  doings  as  executor  as  aforesaid  and 
then  and  there  proceed  to  settle  the  affairs  and  business  of  said 
estate,  as  by  his  bond  and  obligation  aforesaid,  and  by  the  laws 
of  the  State  of  Illinois  he  was  bound  to  do  ;  but  although  twelve 
months  have  long  since  expired  since  the  appointment  of  the  said 
William  Miller  as  executor,  and  since  the  date  of  his  said  letters 
testamentary,  yet  he  has  not  settled  with  the  said  Court  of  Pro- 
bate the  business  and  affairs  of  said  estate,  or  paid  to  the  said 
William  Lee  D.  Ewing  the  debt  and  judgment  aforesaid,  or  any 
part  thereof,  although  often  requested  so  to  do. 

And  the  said  People  of  the  State  of  Illinois,  protesting  that 
the  said  defendants,  Miller  and  Simras,  have  not  kept,  fulfilled 
or  performed  any  thing  in  their  said  bond  and  obligation,  or  by 
the  laws  of  the  State  as  the  said  Miller  was  bound  to  do  and 
perform,  and  that  the  said  debt  and  judgment  and  costs  in  favor 
of  the  said  Ewing,  remained  totally  in  arrear  and  unpaid  to  kirn, 
<aid  Ewing,  contrary  to  the  tenor  and  effect,  true  intent  and 
meaning  of  the  said  indenture  and  the  laws  of  the  State  afore- 
said, to  wit,  at  the  county  and  Circuit  aforesaid. 

And  so  the  said  People  say,  that  the  said  William  Miller  and 
Ignatius  P..  Simms  (although  often  requested  so  to  do)  have  not 
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kept  their  said  covenants  so  by  them  made  as  aforesaid,  but  have 
broken  the  same,  but  to  keep  the  same  with  the  said  People, 
have  hitherto  wholly  neglected  and  refused,  and  still  do  neglect 
and  refuse,  to  the  damage  of  the  said  People  one  thousand  dollars, 
and  therefore  this  suit  is  brought  for  the  use  of  the  said  William 
Lee  D.  Ewing  as  aforesaid,  to  wit,  ;•  -  the  county  and  Circuit 
aforesaid. 

M.    McCONNELL, 
■y  for  the  People  and  Ewing.'" 

Judgment  was  given  pro  forma  for  the  defendants  upon  de- 
murrer to  the  declaration,  and  the  cause  by  agreement  was 
brought  into  this  Court. 

L.  Davis  and  S.  McRoberts,  for  plaintiffs  iri  error,  relied  upon 
R.  L.  050,  §  121,  (1);  idem.  632,  §  182,  (2);  idem.  684,  §  05,(8) 

"William  Thomas,  for  the  defendants  in  error. 

Smith,  Justice,  delivered  the  opinion  of  the  Court  :(4) 

This  case  is  submitted  for  the  decision  of  this  Court,  on  a 
written  agreement,  the  parties  thereby  waiving  the  service  of 
process,  and  entering  their  appearance  and  filing  a  record  of 
the  cause.  By  an  inspection  of  the  record,  it  appears  that  it  was 
an  action  of  covenant  on  an  executor's  bond,  against  the  defend- 
ants, in  the  Morgan  Circuit  Court,  and  that  only  two  of  the 
obligors  in  the  bond  have  been  sued.  The  declaration  avers  the 
appointment  of  Miller  as  executor,  and  that  he  took  upon  himself 
the  burthen  of  the  administration  and  executorship  of  the  testa- 
tor ;  and  that  he,  with  the  other  defendant,  and  one  Waller 
Jones,  then  and  there  made  and  entered  into  a  bond  which  is  in 
exact  conformity  with  the  form  prescribed  by  the  statute  of  the 
State,  in  such  cases,  and  which  is  set  out  in  base  verba.  It  is 
then,  avcred,  that  the  defendants  have  not  kept  their  covenants 
in  the  bond  contained,  but  have  broken  the  same,  because  the 
relator,  Ewing,  recovered,  by  default,  a  certain  judgment  against 
Miller,  as  executor,  for  the  sum  of  eight  hundred  and  thirty-four 
dollars  in  the  Morgan  Circuit  Court,  at  the  May  term  of  said 
Court,  18.33 ,  with  costs  of  suit,  to  be  levied  of  the  goods  and 
chattels  of  the  testator,  in  the  hands  of  the  executor  to  be  admin- 
istered ;  upon  which  judgment  an  execution  had  been  issued 
and  returned  nulla  bona.  The  declaration  then  avers  a  non- 
payment by  defendant,  Miller,  of  such  judgment,  and  that  he  ha.v 
wasted  and  devastated  the  estate,  and  goods,  and  chattels,  and 
effects  of  the  testator.  It  then  assigns  various  breeches  of  the 
condition  of  the  bond  in  not  returning  an  inventory  and  valu- 
ation of  the  personal  estate  of  the  testator,  and  the  not  perform- 
ed Gttle'e  Stat  *M.  (S)  Gale's  Stat.  TiR.  (fQ  (;.^cV  Mat.  703-4. 
.                                  3gented  from  the  ootnion  of  the  Court. 
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ing  the  general  requirement  of  the  obligation  of  the  bond,  and 
avers  that  the  defendant,  Miller,  has  sold  and  wasted  the  estate 
of  the  testator.  It  also  alleges  that  no  settlement  of  the  estate 
has  been  made  in  the  Court  of  Probate  of  Morgan  county, 
although  one  year  had  elapsed  from  the  date  of  the  letters  testa- 
mentary, as  by  the  law  he  was  bound  to  have  done  ;  nor  has  any 
iiccount  of  the  actings  and  doings  of  the  executor  been  presented 
to  such  Court.  To  this  declaration  there  was  a  general  demur- 
rer, and  also  an  admission  or  agreement,  that  Waller  Jones  exe- 
cuted the  bond  with  the  other  defendants,  and  that  he  was  jointly 
bound  with  the  other  defendants  in  the  bond  ;  that  he  was  still 
living,  and  that  the  defendants  might  take  advantage  of  the  non- 
joinder of  Jones  upon  the  demurrer,  as  though  a  plea  in  abate- 
ment had  been  filed.  At  the  request  of  the  parties  a  judgment, 
pro  forma  was  rendered,  sustaining  the  demurrer. 

On  this  statement  of  the  case,  two  points  seem  to  be  presented 
for  consideration. 

1.  Whether  the  declaration  is  substantially  good  ;  and  whether, 
under  our  laws,  the  action  on  the  bond  can  be  maintained  for  a 
breach   of  its  conditions. 

2.  Can  the  action  be  sustained  against  two  of  the  obligors 
only  ? 

On  the  first  point,  it  is  not  perceived  why  the  declaration  is 
not  sufficient.  It  contains  all  the  necessary  recitals  and  aver- 
ments, and  the  breaches  seem  to  be  well  assigned. 

The  statute  relative  to  wills  and  testaments,  in  force  July, 
1829,  in  the  one  hundred  and  thirty-second  section,  provides, 
"That  whenever  any  executor  or  administrator,  shall  fail  to  com- 
ply with  the  provisions  of  that  act,  or  shall  fail  to  comply  with 
any,  or  all  the  covenants  in  his  bond,  an  action  may  be  forthwith 
instituted  and  maintained  on  such  bond  against  the  principal  or 
securities,  or  both  ;  and  the  failure  aforesaid  shall  be  a  suflficient 
breach  to  authorize  a  recovery  in  the  same  manner,  as  though  a 
devastavit  had  been  previously  estabished  against  such  executor 
or  administrator." 

This  section  gives  the  action,  in  cases  of  neglect  or  refusal  to 
comply  with  either  of  the  provisions  of  the  law  which  controls 
and  governs  the  conduct  of  the  executor,  as  also,  in  cases  where 
he  shall  violate  any  one  or  more  of  the  covenants  in  the  bond, 
and  has  dispensed  with  the  proof  of  a  devastavit,  according  to 
the  course  of  the  common  law. 

Upon  the  second  point,  it  appears  only  necessary  to  observe 
that  the  right  to  sue  any  one  or  more  of  the  obligors  in  the  name 
of  the  People,  for  the  use  of  any  person  who  may  be  injured  by 
the  neglect  or  improper  conduct  of  the  executor,  is  expressly 
given  by  the  provisions  of  the  sixty-fifth  section  of  the  same 
act.     There  can,  then,  be  no  irregularity  or  error,  in  not  joining 
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Jones,  one  of  the  obligors,  and  it  could  form  no  valid  objection 
on  demurrer,  nor  be  cause  of  abatement.  The  statute  has,  in 
this  particular,  changed  the  common  law  rule  as  to  the  joinder  of 
parties. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the  cauae 
remanded  for  further  proceedings,  not  inconsistent  with  this 
opinion.     The    plaintiff's  in  error  recover  their  costs. 

Judgment  reversed. 


William  Linn,  plaintiff  in  error,  v.  The  President  ani> 
Directors  of  the  State  Bank  of  Illinois,  defendants 
in  error. 

Error  to  Jack  son. 

The  Supreme  Court  of  the  United  States  in  the  proper  and  constitutional  forum  10  decide 
and  finally  to  determine  all  suits  where  is  drawn  in  question  "  the  validity  ofa  statute 
of,  or  an  "authority  exercised  under  any  State,  on  the  ground  of  its  being  repugnant  to 
the  Constitution,  treaties,  or  laws  of  the  United  States,  and  the  decision  is  in  favor  of 
such  validity." 

Where  the  Supreme  Court  of  the  United  States  has  decided  that  a  State  law  violates  the 
Constitution  of  the  United  States,  the  judges  of  the  respective  State*  havo  no  right  to 
overrule  or  impugn  such  decision. 

The  bills  issued  by  the  old  State  Hank  of  Illinois.,  were  '■bills  of  credit"  within  the  mean- 
ing of  the  Constitution  of  the  United  States :  and  a  note  given  in  consideration  of  such 
bills   is  void,  and  cannot  bo  collected  by  law. 

The  case  of  Snyder  v.  the  State  Bank  of  Illinois,  Breese,  122,  is  overruled. 

This  was  an  action  of  deot  instituted  by  the  defendants  in 
error  in  the  Jackson  Circuit  Court,  against,  the  plaintiff  in  error, 
npon  a  sealed  note. 

The  declaration  is  in  the  usual  form. 

The  defendant  in  the  Court  below,  the  plaintiff  in  error,  filed 
the  following  pleas  : 

"  And  the  said  defendant  comes  and  defends  the  wrong  and  in- 
jury, when,  &c,  and  craves  oyer  of  the  said  supposed  writing 
obligatory  in  the  said  plaintiffs'  declaration  mentioned,  and  it  is 
read  to  him  in  these  words  :  "  Twelve  months  after  date  ] 
promise  to  pay  to  the  President  and  Directors  of  the  State  Bank 
of  Illinois,  at  their  Branch  Bank  at  Brownsville,  for  the  use  of 
the  People  of  said  State,  four  hundred  and  fifty  dollars  for  value 
received.     Witness  my  hand  and  seal  this  13th  July,  1822. 

"Witness  Jo.  Duncan.  William  Linn,  [l.  s.]" 

which  being  read  and  heard,  the  said  defendant  says  that  the 
said  plaintiffs  ought  not  to  have  or  maintain  their  said  action 
against  him,  this  defendant,  because  he  says  that  the  said  writing 
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obligatory  was  sealed  and  delivered  by  him  to  the  said  plaintiffs 
fortiie  notes  or  bills  issued  and  emitted  by  the.  said  President 
and  Directors  of  the  said  State  Bank  of  Illinois,  under  and  by 
virtue  of  an  act  of  the  General  Assembly  of  the  said  State,  enti- 
tled "  Jin  Act  establishing  the  State  Bank  of  Eiino i s,"  passed 
in  the  year  of  oar  Lord  1821,  which  said,  act  of  the  General 
Assembly  is  here  inserted,  and  made  a  part  of  this  plea. 

By  which  said  act  the  said  notes  or  bills  of  said  Bank  are  not 
redeemable  or  payable  by  said  Bank  until  after  the  expiration  of 
ten  years  from  and  after  the  passage  of  said  act  incorporating 
said  Bank,  and  from  and  after  the  time  said  notes  or  bills  should 
be  emitted  and  issued  by  said  Bank,  which  said  notes  or  bills 
were  issued  or  emitted  on  the  day  of  July,  1821,  and  the 
emission  and  delivery  thereof  bv  the  said  plaintiffs  to  this  de- 
fendant were  the  sole  and  only  consideration  for  the  said  writing 
obligatory  so  executed  as  aforesaid,  and  for  no  other  consideration 
whatever'  was  the  said  writing  obligatory  executed,  sealed,  and 
delivered  by  the  defendant  to  said  plaintiffs ;  which  said 
notes  or  bills  so  emitted,  issued,  and  delivered  as  aforesaid,  by 
the  said  plaintiffs  to  this  defendant,  are  bills  of  credit  within  the 
true  intent  and  meaning  of  the  Constitution  of  the  United  States  : 
and  so  the  said  defendant  says,  that  the  said  writing  obligatory 
in  the  said  plaintiffs  declaration  mentioned,  was  sealed  and  de- 
livered by  this  defendant  to  the  said  plaintiffs,  whithout  his  having 
received  of  and  from  said  plaintiffs,  any  good  or  valuable  con- 
sideration therefor,  and  this  he  is  ready  to  verify,  wherefore  he 
prays  judgment  if  the  said  plaintiff  ought  to  have  or  maintain 
their  said  action  thereof  against  him  this  defendant,  &c. 

S.  Breese,  for  defendant. 
And  for  further  plea  in  this  behalf  "  the  said  defendent  says 
that  the  plaintiffs  afforesaid  ought  not;  to  have  or  maintain  then- 
aforesaid  action  against  him,  because  he  says  that  heretofore,  to- 
wit,  at  the  term  of  the  Circuit  for  Jackson  county,  State  of 
Illinois,  in  the  year  of  our  Lord 

the  said  plaintiffs  impleaded  the  said  defendant  in  a  certain  plea 
or  action  of  scire  Jacias  on  a  mortgage  executed  by  this  defendant 
to  said  plaintiffs,  for  securing  the  payment  of  the  same  indentica! 
sum  of  money  in  the  said  declaration  mentioned  ;  and  such  pro- 
ceedings were  thereupon  had  in  said  Court  in  that  action,  that 
afterwards,  to  wit,  at  the  May  term,  1825,  of  said  Court,  the  said 
plaintiffs  by  the  consideration  and  judgment  of  said  Court,  re- 
covered against  said  defendant  the  sum  of  $167,75,  and  costs,  it 
being  the  amount  due  upon  said  mortgage,  which  was  given  to 
secure  the  payment  of  the  note  on  which  this  suit  is  brought, 
whereof  the  said  defendant  is  convicted,  as  by  the  records  and 
proceedings  remaining  in  said  Court  will  more  fully  and  at  large 
arpear  ;  which  said  judgment  still  remains  in  full  force  and  effect. 
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not  the  least  reversed  or  made  void,  all  which  the  said  defendant 
is  ready  to  verily  by  the  record,  wherefore  he  prays  judgment  if 
the  said  plaintiffs  ought  to  have  or  maintain  their  said  action' 
against  him  this  defendant. 

S.  Breesb,  for  defendant. 

To  each  of  these  pleas. a  demurrer  was  filed,  which  was  sustain- 
ed by  the  Court,  and  a  judgment  rendered  for  the  plaintiffs  in  the 
Court  below,  for  $351,9,5  and  costs. 

The  canse  was  tried  at  the  October  term,  1831,  before  the  Hon.- 
Thomas  C.  Browne. 

S.  Breesb  and  D.  J.  Baker,  for  the  plaintiffs  in  error. 

J.  Semple,  Attorney  General,  for  the  defendant  in  error, 
tended, 

1st.  This  Court  has  no  jurisdiction  to  declare  a  law  of  the 
State  legislature  unconstitutional  and  void,  and  to  disregard  it. 

2d.  If  this  Court  has  such  a  power,  the  law  is  valid  and  not  re- 
pugnant to  the  Constitution  cither  of  the  United  States  or  of  the 
State  of  Illinois. 

3d.  Admitting  the  lav*'  to  be  void  or  repugnant  to  the  Con- 
stitution, yet  the  contract  founded  on  tho  law  is  obligatory  on  the 
parties. 

LOCKWOOD,  Justice,  delivered  the  opinion  of  the  Court: 
This  is  an  action  of  debt,  brought  on.  a  sealed  note,  executed  by 
Wm.  Linn  to  the  plaintiffs  below.  The  defendant  in  the  Court 
below,  pleaded  that  the  writing  obligatory  was  sealed  and  de- 
livered by  him  to  the  plaintiffs.,  for  and  in  consideration  of  bills 
issued  and  emitted  by  the  plaintiffs,  under  and  by  virtue  of  an 
act  of  the  legislature  of  the  State  of  Illinois,  entitled  "An  act. 
establishing  the  Slate  Bank  of  Illinois ,"  and  that  the  emitting 
and  issuing  said  bills  by  said  Bank,  under  and  by  authority  of 
said  act,  was  a  violation  of  the  10th  Section  of  the  1st  Article  of 
the  Constitution  of  the  United  States,  which  forbids  a  State  to 
'•emit  bills  of  credit." 

To  these  pleas  the  plaintiffs  below  demurred,  .and  judgment 
was  given  in  the  Circuit  Court  in  favor  of  the  Bank.  To  reverse 
this  judgment,  the  defendant  below  has  brought,  a  writ  of  error  to 
this  Court. 

The  main  question  presented  ;  this  case  for  the  consideration 
of  this  Court,  is  whether  the  stablishing  the  State  Bank,  so 

far  as  said  act  authorized  the  issuing  of  the  bank  bills  which 
formed  the  consideration  of  the  scale;!  note  sued  <»n,  is  a  violation 
of  the  Constitution  of  the  United  Stat  ■-. 

To  support  the  position  that  the  issuing  the  bank  bilks  men- 
tioned in  the  plea,  is  a  violation  of  the  Constitution  of  the  United 
.States,  the  counsel  for  the  plaintiff  in  error  cited  the  case  decided 
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in  the  Supreme  Court  of  the  United  States  of  Craig,  et  al.  v. 
The  State  of  Missouri.  (1) 

This  Court  recognises  the  correctness  of  the  doctrine  that  the 
Supreme  Court  of  the  United  States  is  the  proper  and  constitu- 
tional forum  to  decide  and  finally  to  determine  all  suits  where  is 
drawn  in  question  "the  validity  of  a  statute  of,  or  an  authority 
exercised  under,  any  State,  on  the  ground  of  its  being  repugnant 
to  the  Constitution,  treaties,  or  laws  of  the  United  States,  and  the 
decision  is  in  favor  of  such  validity." 

The  decision  of  the  demurrer  in  the  Court  below  necessarily 
drew  in  question  the  validity  of  the  statute  establishing  the  State 
Bank  of  Illinois  ;  and  that  decision  being  in  favor  of  its  validity, 
brings  this  cause  within  the  doctrine  above  acknowledged.  And 
although  the  question  involved  in  this  case  is  of  immense  impor- 
tance to  the  people  of  this  State,  and  affects  interests  of  great 
magnitude,  yet  the  duty  that  devolves  on  this  Court  is  a  very 
plain  one.  It  is  simply  to  ascertain  what  the  Supreme  Court  of 
the  United  States  has  decided  in  an  analogous  case,  and  then  de- 
cide in  accordance  with  the  decision  of  that  Court.  When  the 
Supreme  oCurt  of  the  United  States  have  decided  that  a  State  law 
violates  the  Constitution  of  the  United  States,  the  judges  of  the 
respective  States  have  no  right  to  overrule  or  impugn  such  deci- 
sion. State  judges  are  sworn  to  support  the  Constitution  of  the 
United  States,  and  that  instrument  in  its  Gth  Article  declares, 
that  "This  Constitution,  and  the  laws  of  the  United  States,  which 
shall  be  made  in  pursuance  thereof,  and  all  treaties  made,  or  which 
shall  be  made,  under  the  authority  of  the  United  States,  shall  be 
the  Supreme  Law  of  the  land,  and  the  judges  in  every  State  shall 
be  bound  thereby ;  anything  in  the  constitution  or  laws  of  any 
State  to  the  contrary  notwithstanding." 

As  then  this  Court  is  bound  to  conform  its  decisions  on  ques- 
tions relative  to  the  unconstitutionality  of  State  laws,  to  the  de 
visions  of  the  Supreme  Judicial  Tribunal  of  the  nation,  it  becomes 
necessary  to  ascertain  what  that  Court  has  decided  in  the  case  of 
Craig  et  al.  v.  The  State  of  Missouri.*  Chief  Justice  Marshall, 
who  delivered  the  opinion  of  the  majority  of  the  Court,  investi- 
gates the  questions  "What  is  a  bill  of  credit?"  and  "What  did 
the  Constitution  mean  to  forbid?"  in  his  usual  lucid  and  forcible 
manner.  He  says  that  a  bill  of  credit  "in  its  enlarged  and  per- 
haps literal  sense,  may  comprehend  any  instrument  by  which  a 
State  engages  to  pay  money  at  a  future  day ;  thus  including  a 
certificate  given  for  money  borrowed.  But  the  language  of  the 
■Constitution  itself,  and  the  mischief  to  be  prevented,  which  we 
know  from  the  history  of  our  country,  equally  limit  the  inter- 
pretation of  the  terms.  The  word  'emit'  is  never  employed  in 
describing  those  contracts  by  which  a  State  binds  itself  to  pay 

(1)  4Peters41\ 

us)  Smoot  vs.  Lafferty  2  Gil.  R.  VSi.    Lalor  vs.  Wattles  3  Gil.  2W. 

People  Ac,  vs.  McC'all  43  111.  R.  '-»>. 
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money  at  a  future  day  for  services  actually  received,  or  for 
money  borrowed  for  present  use ;  nor  are  instruments  executed 
for  such  purposes.,  in  common  language  denominated  'bills  of 
credit.'"  To  'emit  bills  oi'  credit,'  conveys  to  the  mind  the  idea 
of  issuing  paper  intended  to  circulate  through  the  community  for 
its  ordinary  purposes,  as  money,  which  paper  is  redeemable  at  a 
future  day.  This  is  the  sense  in  which  the  terms  have  been 
always  understood.  At  a  very  early  period  of  our  colonial  his- 
tory, the  attempt  to  supply  the  want  of  the  precious  metals  by  a 
paper  medium,  was  made  to  a  considerable  extent;  and  the  bills 
emitted  for  this  purpose  have  been  frequently  denominated  bills 
of  credit.  During  the  war  of  our  revolution  we  were  driven  to 
this  expedient ;  and  necessity  compelled  us  to  use  it  to  a  most 
fearful  extent.  The  ttrm  has  acquired  an  appropriate  meaning  ; 
and  'bills  of  credit'  signify  a  paper  medium  intended  to  circulate 
between  individuals,  and  between  government  and  individuals,  for 
the  ordinary  purposes  of  society.  Such  a  medium  has  been 
always  liable  to  considerable  fluctuation.  Its  value  is  continually 
changing  ;  and  these  changes,  often  great  and  sudden,  expose  in- 
dividuals to  immense  loss,  are  the  sources  of  ruinous  speculations, 
and  destroy  all  confidence  between  man  and  man.  To  cut  up  this 
mischief  by  the  roots,  a  mischief  which  was  felt  throughout  the 
United  States,  and  which  deeply  affected  the  interest  and  pros- 
perity of  all,  the  people  declared  in  their  Constitution  that  'No 
State  shall  emit  bills  of  credit.'  If  the  prohibition  means  any- 
thing, if  the  words  are  not  empty  sounds,  it  must  comprehend  the 
emission  of  any  paper  medium  by  a  State  government,  for  the 
purpose  of  common  circulation. 

"What  is  the  character  of  the  certificates  issued  by  authority 
of  the  act  under  consideration  ?  What  office  are  they  to  per- 
form ?  Certificates  signed  by  the  Auditor  and  Treasurer  of  the 
State,  are  to  be  issued  by  those  officers  to  the  amount  of  $200,000, 
of  denominations  not  exceeding  $10,  nor  less  than  50  cents.  The 
paper  purports  on  its  face  to  be  receivable  at  the  Treasury  or  at 
any  loan  office  of  the  State  of  Missouri  in  discharge  of  taxes  or 
debts  due  to  the  State. 

"The  law  makes  them  receivable  in  discharge  of  all  taxes  or 
debts  due  to  the  State,  or  any  county  or  town  therein,  and  of  all 
.salaries  and  fees  of  office  to  all  officers,  civil  and  military,  within 
the  State ;  and  for  salt  sold  by  the  lessees  of  the  public  salt- 
works. It  also  pledges  the  faith  and  funds  of  the  State  for  their 
redemption.  It  seems  impossible  to  doubt  the  intention  of  the 
legislature  in  passing  this  act,  or  to  mistake  the  character  of  these 
certificates,  or  the  office  they  were  to  perform.  The  denomina- 
tion of  the  bills,  from  $10  to  50  cents,  fitted  them  for  the  pur- 
pose of  ordinary  circulation  ;  and  their  reception  in  payment  of 
taxes   and   debts    to    the  government   and  to  corporations  and   q 
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salaries  and  fees,  would  give  them  currency.  They  were  to  be 
put  into  circulation  ;  that  is,  emitted  by  the  government.  In  addi- 
tion to  all  these  evidences  of  an  intention  to  make  these  certificates 
the  ordinary  circulating  medium  of!  the  country,  the  law  speaks  of 
them  in  this  character  ;  and  directs  the  Auditor  and  Treasurer  to 
withdraw  annually  one-tenth  of  them  from  circulation.  Had  they 
been  termed  'bills  of  credit,'  instead  of  certificates,  nothing 
would  have  been  wanting  to  bring  them  within  the  prohibitory 
words  of  the  Constitution. 

"And  can  this  make  any  real  difference?  Is  the  proposition 
to  be  maintained,  that  the  Constitution  meant  to  prohibit  names 
and  not  things?  That  a  very  important  act,  big  with  great  and 
ruinous  mischief,  which  is  expressly  forbidden  by  words  most 
appropriate  for  its  description,  may  be  performed  by  the  substi- 
tution or'  a  name?  That  the  Constitution,  in  one  of  its  most 
important,  provisions,  may  be  openly  evaded  by  giving  a  new 
name  to  an  old  thing?  We  cannot  think  so.  We  think  the  cer- 
tificates emitted  under  the  authority  of  this  act,  are  as  entirely 
'bills  of  credit,5  as  if  they  had  been  so  denominated  in  the  act 
itself. 

"•Bat  it  is  contended,  that  though  these  certificates  should  be 
deemed  'bills  or!  credit,'  according  to  the  common  acceptation  of 
the  term,  they  are  not  so  in  the  sense  of  the  Constitution,  beca 
they  are  not  made  a  legal  tender." 

"The  Constitution  itself  furnishes  no  countenance  to  this  dis- 
tinction. The  prohibition  is  general.  It  extends  to  all  'bills  of 
credit,'  not  to  bills  of  a  particular  description.  That  tribunal 
must  be  bold  indeed,  which,  without  the  aid  of  other  explanatory 
words,  could  venture  on  this  construction.  It  is  the  less  admis- 
sible in  this  case,  because  the  same  clause  of  the  Constitution 
contains  a  substantive  prohibition  to  the  enactment  of  tender 
laws.  The  Constitution  therefore  considers  the  emission  of  'bills 
of  credit,'  and  the  enactment  or*  tender  laws,  as  distinct  opera- 
tions, independent  of  each  other,  which  may  separately  be  per- 
formed. Both  are  forbidden.  To  sustain  the  one  because  it  is 
not  also  the  other ;  to  say  that  'bills  of  credit'  may  be  emitted. 
if  they  be  not  made  a  tender  in  payment  of  debts,  is,  in  effect, 
to  expunge  that  distinct  iniependent  prohibition,  and  to  read  the 
clause,  as  if  it  had  been  entirely  omitted.  We  are  not  at  liberty 
to  do  this." 

"The  history  of  paper  money  has  been  referred  to  for  the 
purpose  of  showing  that  its  great  mischief  consists  in  being  mad'.' 
a  tender  ;  and  that  therefore  the  general  words  of  the  Constitu- 
tion may  be  restrained  to  a  particular  intent."  "Was  it  even 
time,  that  the  evils  of  paper  money  resulted  solely  from  the 
-quality  of  its  being  made  a  tender,  this  Court  would  not  feel  itself 
authorized  to  disregard  the  plain  meaning  of  words,  in  search  of 
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a  conjectural  intent  to  which  we  are  not  conducted  by  the  lan- 
guage or'  any  part  of  the  instrument.  But  we  do  think  that  the 
history  of  our  country  proves  cither  that  being  made  a  tender 
in  payment  of  debts  is  an  essential  quality  of  '  bills  of.  credit,' 
or  the  only  mischief  resulting  from  them.  It  may,  indeed,  be 
the  most  pernicious  ;  but  that  will  not  authorize  a  Court  to  con- 
vert   :;.  general  into  a  particular  prohibition." 

The  Chief  Justice,  after  giving  several  examples  taken  from 
the  history  of  the  United  States,  and  several  of  its  members,  of 
issues  of  paper  money,  some  of  which  were  made  a  tender  in 
payment  of  debts,  and  others  not,  and  showing  the  evils  that  re- 
sulted to  the  country  from  their  emission,  and  that  the  evils  with 
which  their  emission  was  fraught,  did  not  depend  upon  their 
being  made  a  legal  tender, — and  contending  that  all  these  issues 
of  paper  money  were  alike  "  bills  of  credit,"  comes  to  the  con- 
clusion, that  the  certificates  issued  by  the  loan  office  in  Missouri, 
were  "  bills  of  credit,"  in  the  sense  of  the  Constitution,  and  con- 
sequently their  emission  was  forbidden  by  that  instrument.  Tho 
Chief  Justice  then  enquires,  "  Is  the  note  executed  by  Craig, 
valid,  the  consideration  of  which  consisted  in  lending  to  him  of 
these  loan-office  certificates?  He  says,  "It  has  been  long  settled, 
that  a  promise  made  in  consideration  of  an  act  forbidden  by  law, 
is  void.  It  will  not  be  questioned,  that  an  act  forbidden  by  the 
Constitution  of  the  United  States,  which  is  the  supreme  law,  is 
against  law.  Now,  the  Constitution  of  the  United  States  forbids 
a  State  to  '  emit  bills  of  credit.'  The  loan  of  these  certificates  is 
the  very  act  which  is  forbidden.  It  is  not  the  making  of  them 
while  they  lie  in  the  loan-offices  ;  but  the  issuing  of  them,  the 
putting  of  them  into  circulation,  which  is  the  act  of  emission,  the 
act  that  is  forbidden  in  the  Constitution.  The  consideration  of 
this  note  is  the  emission  of  bills  of  credit  by  the  State. 

"  The  very  act  which  constitutes  the  consideration,  is  the  act 
of  emitting  bills  of  credit,  in  the  mode  prescribed  by  the  law  of 
Missouri ;  which  act  is  prohibited  by  the  Constitution  of  the 
United  States."  The  Chief  Justice  after  citing  a  number  of 
decisions  to  show  that  the  bonds  and  notes  given  on  illegal  con- 
siderations, are  void,  says  that  a  "  majority  of  the  Court  feel  con- 
strained to  say,  that  the  consideration  on  which  the  note  in  this 
case  (the  case  of  Craig  v.  the  State  of  Missouri)  was  given,  is 
against  the  highest  law  of  the  land,  and  that  the  note  of  itself  is 
utterly  void." 

Having  thus  ascertained  what  the  Supreme  Court  of  the  United 
States  has  decided  in  the  case  referred  to,  the  question  here 
arises  ;  is  there  such  a  difference  between  the  certificates  issued 
by  the  loan-office  in  Missouri,  and  the  bills  issued  by  the  Bank 
established  in  this  State,  as  to  exempt  these  bills  from  being  con  - 
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sidered  "hills  of  credit"  within  the  meaning  of  the  Constitution 
of  the  United  States. 

A  concise  review  of  a  few  of  the  provisions  of  the  kk  Jici 
establishing  the  State  Bank  of  Illinois"  will  show  a  very 
close  and  striking  resemblance.  The  bank  was  to  he  owned  by 
the  State.  The  cashiers  were  to  give  bond  with  securities  for  the 
use  of  the  State,  for  the  faithful  discharge  of  the  duties  of  their 
"  office.  The  Bank  was  to  issue  notes  or  bills  to  the  amount  of 
$300,000,  in  bills  not  exceeding  $20,  nor  less  than  $1,  and  their 
form  is  prescribed.  They  were  to  bear  two  per  cent,  interest. 
and  to  contain  a  promise  to  pay. 

The  bills  thus  to  be  issued  were  to  be  receivable  at  all  times 
for  debts  due  the  State,  or  to  any  county,  or  to  the  Bank.  The 
$200,000  of  bills  as  soon  as  they  could  be  prepared  for  "  Mis- 
souri," were  to  be  loaned  to  the  citizens  of  the  State,  and  the  loan,* 
were  to  be  made  in  the  different  counties  according  to  population. 
All  the  revenues,  lands,  town  lots,  funds,  and  other  property  of. 
the  State  were  "  pledged"  for  the  redemption  of  the  bills,  and 
the  legislature  "pledged"  themselves  at  the  expiration  of  ten 
years  for  the  passage  of  the  act,  to  redeem  all  bills  to  be 
issued  by  virtue  of  the  act,  in  gold  and  silver.  The  Bank  was. 
also  required  to  withdraw  from  circulation,  annually,  one-tenth 
part  of  the  whole  amount  of   the  bills  issued. 

From  thi3  statement  of  the  prominent  features  of  the  bank 
law,  it  clearly  appears  that  our  Bank  and  the  Missouri  loan-office, 
although  called  by  different  names,  were  similar  in  their  objects, 
and  both  were  established  for  the  purpose  of  emitting  a  paper 
currency  to  circulate  as  money  in  the  respective  states.  The 
issuing  of  these  bills,  is,  according  to  the  decision  of  the  Supreme 
Court  of  the  United  States,  emitting  "  bills  of  credit,"  and  a 
violation  of  the  Constitution  of  the  United  States.  It  is  also  to 
be  remarked  in  relation  to  the  act  establishing  our  State  Bank, 
that  it  is  obnoxious  to  the  charge  of  attempting  to  force  the  bills 
of  the  Bank  into  circulation  by  staying  creditors  from  collecting 
their  debts  for  three  years,  unless  they  would  receive  these  bills 
in  payment. 

It  results  from  this  review  of  the  provisions  of  the  bank  law, 
that  it  contains  objectionable  features  not  found  in  the  Missouri 
loan-office  law  ;  and  there  can  be  no  doubt  if  this  case  were  pre- 
sented to  the  Supreme  Court  of  the  United  States,  that  that 
Court  would  decide  that  the  bills  issued  by  the  State  Bank  of 
Illinois,  were  "bills  of  credit,"  and  that  the  sealed  note  on 
which  this  action  was  brought,  was  given  for  an  illegal  consider- 
ation, and  therefore  null  and  void. 

Such  being  the  opinion  of  this  Court,  we  are  compelled  to  say 
that  the  judgment  of  the  Circuit  Court  must  be  reversed. 

As  the  decision  now  given  conflicts  with  the  decision  of  this 
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Court  in  the  case  of  Snyder  v.  The  President  and  Directors  of 
the  State  Bank  ol'  Illinois, (1)  it  is  proper  to  notioe  the  circum- 
stances under  which  that  decision  was  made.  This  Court  there 
say,  "  That  the  debtors  or"  the  Bank  can  not  raise  the  objection 
that  the  charter  ol:  the  Bank  is  a  violation  of  the  Constitution. 
After  having  borrowed  the  paper  of  the  institution  both  public 
policy  and  common  honesty  require  that  the  borrowers  should 
repay  it."  It  is  therefore  unnecessary  to  decide  whether  the 
incorporation  oi:  the  Bank  was  a  violation  of  the  Constitution  or 
not.  This  decision  was  made  in  182G,  and  before  the  decision 
in  the  Supreme  Court  of  the  United  States,  and  under  circum- 
stances that  did  not  afford  this  Court  an  opportunity  to  investi- 
gate authorities  to  any  extent.  Similar  decisions  had  been  made 
in  Missouri  and  Kentucky,  and  it  was  understood,  in  other 
States.  The  error,  therefore,  which  the  Court  fell  into  in  that 
case,  was  as  far  as  the  information  of  the  Court  extended,  a  com- 
mon one.  A  further  apology  might  be  offered  for  the  error,  in 
the  consideration  that  after  all  the  light  that  time  and  fuller  in- 
vestigation had  shed  upon  the  subject,  one,  at  least,  if  not  more 
of  the  Judges  of  the  Supreme  Court  of  the  United  States  enter- 
tain the  same  opinion. 
Judgment  reversed. 


Jfote.  The  case  of  Craig  ct  al.  v.  The  State  of  Missouri,  was  decided  in  1830,  by  a  bare 
majority  of  the  Court.  The  Suprema  Court  of  the  United  States  then  consisted  of  John 
Marshal!,  William  Johnson,  Gabriel  Duval],  Joseph  Story.  Smith  Thompson,  John  McLean, 
and  Henry  Baldwin. 

Justices  Thompson,  Johnson,  and  McLean  did  not  assent  to  the  opinion  of  the  Court  in 
that  case.    4  Peters  4r2o. 

In  1837,  the  case  of  Briscoe  ct  al.  t>.  'Hie  Bank  of  the  Common  wealth  of  Kentucky,  came 
before  the  Supreme  Court  of  the  United  States.  The  following  points  were  decided  in  that 
case,  by  the  Court  consisting  of  Roger  B.  Taney,  Joseph  Story,  Smith  Thompson,  John 
MsLean,  Henry  Baldwin,  Jamss  M.  Wayne,  and  Philip  P.  Barbour.  Justlco  Story  alone 
dissented  from  the  opinion  of  the  Court. 

"On  the  21)th  of  November,  1820,  the  legislature  of  Kentucky  passed  an  act,  establishing 
a  bank,  by  the  name  of  'The  Bank  of  the  Commonwealth  of  Kentucky."  The  first  section 
of  the  act,  declares  that  the  bank  shall  be  established  "in  the  nams  and  behalf  of  the 
Commonwealth  of  Kentucky;"  uuder  the  direction  of  a  president  andtwelre  directors, 
to  be  chosen  by  the  legislature.  The  second  section  enacLs,  that  the  president  and  direc- 
tors shall  be  a  corporation,  capable  of  suing,  and  being  sued,  and  of  purchasing,  and  sell- 
ing every  description  of  property.  The  third  section  declares  the  bank  to  be,  exclusively, 
the  property  of  the  commonwealth.  The  fourth  section  authorizes  the  issuing  of  i.jtes ; 
and  the  fifth  declares  the  capital  to  be  two  millions  of  dollars:  to  bo  paid  by  all  moneys 
afterwards  paid  into  the  treasury  for  the  vacant  lands  of  the  State,  and  so  much  of  the 
capital  stock  as  was  owned  by  the  State  in  the  Bank  of  Kentucky:  and  as  the  treasurer  of 
the  State  received  those  moueys,  he  was  required  to  pay  them  into  the  bank.  The  bank 
bad  authority  to  receive  money  on  deposite,  to  make  loans  on  good  personal  security,  or 
©n  mortgage  :  and  was  prohibited  increasing  its  debts  beyond  its  capital.  Limitations 
were  imposed  on  loans,  and  the  accommodations  of  the  bank  were  apportioned  among 
the  different  counties  of  the  State.  The  bank  was,  by  a  subsequent  act,  authorized  to 
issue  three  millions  of  dollars;  and  the  dividends  of  the  bank  were  to  be  paid  to  the 
treasurer  of  the  State.  The  notes  of  the  bank  were  issued  in  the  common  form  of  bank 
notes ;  in  which  the  bank  promised  to  pay  to  the  bearer  on  demand,  the  sum  stated  on  the 
foce  of  the  note.  The  pleadings  exclncled  the  Court  from  considering  that  any  part  of  the 
capital  had  been  paid  by  the  State  :  but  in  the  argument  of  the  cast;,  it  was  stated,  and  not 
denied,  that  all  the  notes  which  had  been  issued,  and  payments  of  which  had  been  de- 
manded, bad  been  redeemed  by  the  bank.  By  an  act  of  the  legislature  of  Ken- 
tucky, it  was  required  that  the  notos  of  the  bank  should  be  received  crs  al!  executions  by 

(1)  Breose  132. 
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plaintiffs,  and  if  they  failed  to  endorse  on  such  execution,  that  they  would  be  so  received, 
farther  proceedings  on  the  judgment  were  delayed  for  two  years.  The  Bank  of  the 
Commonwealth  of  Kentucky  instituted  a  suit  against  the  plaintiffs  in  error,  on  a  promis- 
sory note  for  which  the  notes  of  the  b.ankkxd  been  given,  as  a  loan,  to  the  drawers  cf  the 
note.  The  defendants  in  the  suit  claimed  that  the  note  given  by  them  was  void,  as  the 
same  was  given  for  th3  notes  of  the  bank,  which  were  "bills  of  credit"  issued  by  the. 
State  of  K_;nfncky;  against  the  provisions  of  the  Constitution  of  the  United  States;  which 
prohibits  the  issuing  of  "bills  of  credit"  by  the  States  of  the  United  States :  aud  that  the 
act  of  the  legi-laf.nre  of  Kentucky,  which  established  the  bank,  was  unconstitutional  and 
void.  By  the  Court,— The  act  incorporating  the  Bank  of  the  Commonwealth  of  Kentucky, 
was  a  constitutional  exercise  of  power,  by  the  State  of  Kentucky;  and  the  notes  issued 
by  the  bank  are  not  bills  of  credit,  within  the  meaning  of  the  Constitution  of"  the  United 
States. 

The  definition  of  the  term  "bills  of  credit/' as  used  in  the  Constitution  of  the  United 
States,  if  not  impracticable,  will  be  found  a  work  of  no  small  difficulty. 

The  terms  bills  of  credit,  in  their  mercantile  sense,  comprehend  a  great  variety  of  evi- 
dences of  debt,  which  circulate  in  a  commercial  country.  In  the  early  history  of  banks, 
it  seems  their  notes  were  generally  denominated  "bills  of  credit;"  but  in  modern  times 
they  have  lost  their  designation,  aud  are  now  called  either  bank  bills,  or  bank  notes.  But 
the  inhibitions  of  the  Constitution  apply  to  "  bills  of  credit,"  in  a  limited  sense. 

The  definition  of  a  bill  of  credit,  which  includes  all  classes  of  bills  of  credit  emitted  by 
the  colonies  and  States,  is  a  paper  issued  by  the  sovereign  power,  containing  a  pledge  o 
its  faith,  and  designed  to  circulate  as  money. 

If  the  legislature  of  a  State  attempts  to  make  the  notes  of  any  bank  a  tender,  the  ac* 
will  be  unconstitutional :  but  such  attempt  could  not  affect,  in  any  degree,  the  constiu- 
tionality  of  the  bank.  The  act  which  related  to  the  receiving  the  notes  of  the  Bank  cf  the 
Commonwealth  of  Kentucky,  was  not  connected  with  the  charter. 

The  federal  government  is  one  of  delegated  powers:  all  powers  not  delegated  to  it,  or 
inhibited  to  the  States,  are  reserved  to  the  States  or  to  the  people. 

A  State  cannot  emit  bills  of  credit,  or  in  other  words,  it  cannot  issue  that  description  of 
paper  ro  answer  the  purposes  of  money,  which  was  denominated  before  the  adoption  of 
the  Constitution,  bills  of  credit.  But  a  State  may  grant  acts  of  incorporation  for  tho  at- 
tainment of  these  objects,  which  are  essential  to  "the  interests  of  society.  This  power  is 
incident  to  sovereignty;  and  there  is  no  limitation  on  its  exercise  by  the  States,  in  respect 
to  the  incorporation  of  banks,  in  the  federal  Constitution. 

At  the  time  of  the  adoption  of  the  Constitution,  the  "Bank  of  North  America,"  and  "the 
Massachusetts  Bank,"  and  some  others  were,  in  operation.  It  cannot  therefore  be  sup- 
posed that  the  notes  of  these  banks  were  intended  to  be  inhibited  by  the  Constitution,  or 
that  they  were  considered  as  •'  bills  of  credit,"  within  the  meaning  of  that  instrument.  In 
many  of  their  most  distinguishing  characteristics,  they  were  essentially  different  from 
bills  of  credit,  in  any  one  of  the  various  forms  in  which  they  were  issued.  If  then  the 
powers  not  delegated  to  the  federal  government,  nor  denied  to  the  States,  arc  retained  by 
the  States  or  the  people  :  and  by  a  fair  construction  of  the  term  "bills  of  credit,"  as  used 
in  the  Constitution,  they  do  not 'include  ordinary  bank  notes  ;  it  follows,  that  the  power 
to  incorporate  banks  to  issue  these  notes,  may  be  exercised  by  a  State. 

A  uniform  course  of  action,  involving  the  right  to  the  exercise  of  an  important  power 
by  the  State  government  for  half  a  century,  and  this  almost  without  question;  is  ao  un 
satisfactory  evidence  that  the  power  is  rightfully  exercised. 

A  State  cannot  do  that  which  the  federal  Constitution  declares  it  shall  not  do.  It  can- 
not "coin  money."  Here  is  an  act  inhibited  in  teran  so  precise,  that  they  cannot  be  mis- 
taken. They  are  susceptible  but  of  «ne  construction.  And  it  is  certain  that  a  State 
cannot  incorporate  any  number  of  individuals,  and  authorize  them  to  coin  money.  Such 
an  act  wonld  be  as  much  a  violation  of  the  Constitution,  as  if  money  were  coined  by  an 
officer  of  the  State  under  its  authority.  The  act  beiug  prohibited,  cannot  be  done  by  a 
State  directly  or  indirectly  .(a)   The  same  rule  applies  to  bills  of  credit  issued  by  a  State. 

To  constitute  a  "bill  of  "credit"  within  the  Constitution,  it  must  be  :ssued  by  a  State, 
on  the  faith  of  the  State,  and  designed  to  circulate  as  money.  It  must  be  a  paper  which 
circulates  on  the  credit  of  the  State  ;  and  so  received  and  used  in  the  ordinary  business 
of  life.  The  individual  or  committee  who  issue  it,  must  have  power  to  bind  the  State  ; 
they  must  act  as  agents,  and  of  course  not  incur  any  personal  responsibility,  nor  impart, 
as  individuals,  any  credit  to  the  paper.  These  are  the  leading  characteristics  of  a  bill  of 
credit,  which  a  State  cannot  emit.  Tho  notes  issued  by  the  Bank  of  the  Commonwealth  of 
Kentucky  have  not  these  characteristics. 


(a)  li  the  question  were  rss  Integra  the  States  would  not,  upon  a  souud  construction  of 
tha  .Constitution  be  authorized,  to  incorporate  banks,  o  Story  Com.  £  1364,  and  see  t 
Kent  Com.  *  408,  note  a. 
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When  a  State  emits  bills  of  credit,  the  amount  to  be  issued  is  fixed  by  law  ;  aa  also  the 
fund  out  of  which  they  are  to  be  paid,  if  any  fund  be  pledged  for  their  redemption:  and 
they  are  issued  on  the  credit  of  the  State,  which  in  some  form  appears  upon  the  face  of 
the  notes,  or  by  the  signature  of  the  person  who  issues  them. 

No  sovereign  State  is  liable  to  be  sued  without  her  consent.  Under  the  articles  of 
confederation,  a  State  could  be  sued  only  in  cases  of  boundary.  It  is  believed  that  there 
is  no  case  where  a  suit  has  been  brought,  at  any  time  on  a  bill  of  credit  against  a  State  ; 
and  it  is  certain  that  no  suit  could  have  been  maintained  on  this  ground,  prior  to  the 
Constitution. 

The  case  of  Craig  v.  The  State  of  Missouri,  4  Peters  410,  is  not  authority  to  sustain  the 
claim  that  the  notes  of  the  Bank  of  the  Commonwealth  were  bills  of  crudit.  The  decisions 
in  that  case  applied  to  obligations  of  an  entirely  diflerent  character. 

There  is  no  principle  decided  by  this  Court,  in  the  case  of  Craig  v.  The  State  of  Missouri, 
which  at  all  conflicts  with  the  views  presented  by  the  Court  in  this  case.   Indeed  the  views 
of  the  Court  are  sustained  and  strengthened,  by  contrasting  the  present  case  with  that.- 
11  Peters  257. 


The  Count?  of  Vermilion,  appellant,  v.  William  Knight, 

appellee. 

Appeal  from  Vermilion. 

Where  the  County  Commissioners  of  V.  County  contracted  withK.,  a  physician,  to  render 
medical  services  to  a  pauper,  but  neglected  to  have  a  record  nude  of  e>nch  contract, 
held  that  the  contract  might  be  proved  by  parol  evidence. 

It  is  not  necessary  for  a  party  who  has  rendered  aid  to  a  person  acknowledged  as  a  pan 
per_ by  the  County  Commissioners,  and  at  their  request  to  prove  that  such  person  was 
entitled  to  aid  under  the  laws  provided  for  ths  support  of  the  poor. 

Where  a  declaration  against  a  country  contained  two  counts,  one  of  which  charged  that 
the  contract  wasentered  Into  with  the  "  Comm'< siioners  of  said  county"  and  the  other 
charged  that  the  contract  was  entered  into  with  the  "county,  by  it*  Commission  rs,"  held 
there  was  no  misjoinder  of  counts  or  parties. 

The  County  CommlssionBrs'  Court  has  no  jurisdiction  to  determine  civil  causes  between 
individuals  or  corporations. 

The  County  Commissioners,  when  acting  as  a  court,  can  bind  the  county  by  fair  coo 
tract. 

This  cause  was  tried  at  the  April  term,  1833,  of  the  Vermilion 
III.  Rep.  Vol.  2—7 
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Circuit  Court,  before  the  Hon.  William  Wilson  and  a  jury,  and  a 
verdict  and  judgment  rendered  for  the  appellee  for  $140,  and 

eosts. 

S.  McRobbrts,  for  the  appellant,  cited  1  Bibb,  114,272,  501; 
Acts  of  182T,  108,  310,  §  3  ;  Chit.  Plead.  215,  229,  235, 
357  ;  1  Term  R.  141  ;  Arch.  Plead.  21—70  ;  6  Term  R.  557  ; 
Acts  of  1829,  33  ;  Acts  of  1827,  309,  310  ;  Road  Law,  340, 
§  1,  13,  14,  15,  2,  5,  12,  16,  17,  20,  22  ;  1  Littell  10  ;  Acts  of 
1827,  309  ;  Acts  of  1831,  113  ;  3  Cond.  R.  311  ;  3  Johns. 
23,  26  ;  8  Johns.  223  ;  1  Cond  R.  19—20  ;  Jones  v.  Corns.  o£ 
Randolph,  Breese  1C4,  106  ;  3  Term  R.  £8,  39,  40  ;  7  Term  R. 
266,  272  ;    1  Saik.  329  ;    9  Johns.  287,  290. 

J.  Peap.s-on,  for  the  appellee,  cited  the  statutes  on  the  subject 
of  Co.  Com.  Ceurts  ;  3  Blac.  Com.  22  or  25  ;  10  Johns.  188, 
243,  249,  378 ;  3  Eepinasse  R.  91  ;  3  Bos.  and  Pul.  247  ;  1 
Comyn   on   Cont.  19  or  23,  35. 

Smith,  Justice,  delivered  the  opinion  of  the  Court : 

The  appellee  instituted  a  suit  in  the  Circuit  Court  of  Vermillion 
county,  against  the  appellant,  and  declared  in  assumpsit.  The 
declaration  contained  three  counts  :  the  first  alleges  that  the  ap- 
pellee, being  a  physician  and  surgeon,  and  exercising  such  pro- 
fession, entered  into  a  contract  with  the  Commissioners  of  said 
county,  to  employ  his  skill  and  art  in  his  profession,  upon  the 
body  of  one  Ludington,  who  then  and  there  was  treated  and  con- 
sidered in  the  county  by  such  Commissioners,  as  a  pauper,  and 
was  afflicted  with  various  diseases:  with  a  condition  thereto  an- 
nexed, that  unless  the  said  pauper  was  benefitted  and  relieved  by 
his,  the  appellee's  skill  and  medical  aid,  he  was  to  receive  no 
compensation  ;  but  if  he  was  so  benefitted  and  relieved,  the  ap- 
pellee was  to  receive  a  reasonable  compensation.  There  is  an 
averment  that  such  skill  and  medical  aid  were  exercised  and 
"rendered,  and  that  the  pauper  was  greatly  relieved  and  benefitted 
thereby,  and  that  the  appellee  reasonably  deserved  to  have,  for 
such  services,  the  sum  of  three  hundred  dollars. 

The  second  count  avers,  that  the  said  appellee  was  employed 
by  the  county,  through  its  Commissioners,  to  render  his  skill  and 
attendance  on  said  pauper,  so  considered  and  treated  as  such 
by  said  Commissioners,  who  was  j.ffl.cted  with  disease  ;  and  that 
in  consideration  thereof,  the  said  county  became  indebted  to  the 
Baid  appellee  in  the  sum  of  one  hundred  and  eighty  dollars,  which 
it  undertook  and  promised  to  pay. 

The  third  count  is  a  quan'um  meruit,  for  the  like  services 
rendered. 

To  these  counts,  the  appellant  pleaded,  first,  the  general  issue; 
and   secondly,  a  special  plea  of  exclusive  original  jurisdiction  in 


VANDALIA.  99 


County   of  Vcimilion  v   Knight. 


thc  County  Commissioners'  Court  of  Vermilion  county,  vo  hear 
and  determine  what  compensation  the  said  appellee  way  entitled 
to  for  such  services,  by  way  of  bar  to  the  action:  to  which  second 
plea  there  was  a  demurrer  and  joinder. 

Tho  Circuit  Court  sustained  the  demurrer  to  the  second  plea, 
and  the  issue  of  the  first  was  tried,  and  a  verdict  was  rendered  for  the 
plaintiff.  On  tho  trial  of  the  cause,  the  plaintiff  offered  parol 
evidence  of  tho  special  contract  entered  into  by  the  County  Com- 
missioners' Court  of  Vermilion  county,  the  records  of  that  Court 
at  which  the  contract  was  alleged  to  have  been  made,  not  ehow- 
ing  nr\y  contract  between  the  plaintiff  and  defendant.  To  the 
admission  of  this  evidence,  the  counsel  for  the  defendant  objected, 
on  the  ground  that  the  records  of  the  County  Commissioners' 
Court,  or  some  writing  duly  authenticated,  was  the  only  admissi- 
ble evidence  to  establish  the  contract  to  bind  the  county.  The 
Circuit  Court  overruled  the  objection,  and  permitted  the  evidence 
to  go  to  the  jury;  and  also  instructed  the  jury,  that  if  the  County 
Commissioners,  acting  as  a  court,  did  make  the  contract  sued  on, 
the  county  was  bound,  though  the  same  did  not  appear  on  the 
record,  or  in  any  other  writing  under  tho  seal  of  the  Court.  It 
further  appears,  in  tho  bill  of  exceptions,  that  the  witnesses  who 
proved  the  contract,  were  the  Commissioners  who  were  in  office 
at  the  time  the  contract  was  made,  but  were  theu  (at  the  time 
of  trial)  out  of  office.  The  defendant  excepted  to  the  decisions 
of  the  Court. 

The  errors  assigned  are — 1st.  That  there  is  a  misjoinder  of 
parties  and  counts  ;  2d.  That  the  plaintiff  should  have  averred 
specially  in  his  declaration  all  those  facts  necessary  to  show  that 
the  person  who  received  the  medical  aid  was  a  pauper,  and  that 
the  county  had  become  legally  chargeable  with  his  support ;  3d. 
That  the  demurrer  to  the  second  plea  was  improperly  overruled ; 
4th.  That  the  Circuit  Court  erred  in  admitting  parol  evidence 
of  the  acts  of  the  Commissioners'  Court  ;  5fch.  The  Circuit 
Court  erroneously  instructed  the  jury,  that,  if  the  Commissioners, 
acting  as  a  court,  did  not  make  the  contract  sued  on,  the  county 
was  bound,  though  the  same  did  not  appear  on  the  records,  or  in 
asy  other  writing  under  the  seal  of  the  Court. 

The  several  grounds  of  error  will  be  considered.  The  first, 
alleging  a  misjoinder  of  parties  and  counts,  it  may  be  proper  to 
remark,  is  supposed  to  be  based  on  the  use  of  the  terms  "the 
County  Commissioners"  and  "the  county,  by  its  Commis- 
sioners" in  the  several  counts  of  the  declaration  ;  indeed  such 
is  the  ground  assumed  by  the  counsel  in  support  of  the  errors. 
It  is  not  perceived  how  this  can  be  said  to  be  a  misjoinder  of  par- 
ties and  counts  ;  the  cause  of  action  set  out  in  each,  is  clearly 
the  same,  though  charged  in  different  ways.  The  right  of  action 
is   in   the  same  plaintiiF,    and  against   the   same  defendant;  for 


100  DECEMBER  TERM,  1833. 

County  of  Vermilion  v.  Knight. 

although,  out  of  abundant  caution,  the  pleader  may  have  charged 
the  contract  to  have  been  made,  in  one  count  by  the  County 
Commissioners,  and  in  another  by  the  county  through  its  Com- 
missioners, still,  it  is  substantially  the  same  thing  ;  for  whether 
the  county,  by  its  Commissioners,  or  the  county,  by  its  own 
name,  be  charged  with  the  contract,  the  liability  is  the  same. 

The  constitution,  indeed,  expressly  names  them  Commission- 
ers, and  through  all  the  legislative  acts,  when  spoken  of,  the  term 
County  Commissioners,  is  used  as  frequently  as  "County  Com- 
missioners, Court."  They  are  known  by  the  law  as  a  public  cor- 
poration, created  for  the  purpose  of  superintending  the  business 
of  the  county  in  relation  to  its  fiscal  and  local  concerns  ;  and 
although  an  act  of  the  legislature  directs  that  suits  shall  be  car- 
ried on  against  the  county  by  its  particular  name,  still  the  Com- 
missioners are  its  public,  acknowledged,  lawful  agents  to  manage 
all  its  interests.  The  objection,  then,  that  the  plaintiff  has  joined 
different  parties  or  causes  of  action,  in  right  of  different  parties 
in  the  'declaration,  is  not  made  out. 

The  second  ground,  the  want  of  the  special  averments,  is  not 
well  taken.  The  County  Commisioners  were  by  law,  at  the 
time  of  the  making  of  the  alleged  contract,  specially  charged 
with  the  care  and  superintendence  of  all  paupers  in  their  county  ; 
and  when  they  had  adjudged  that  a  person  was  entitled  to  re- 
lief, and  employed  an  individual  to  afford  the  aid  required,  as 
between  the  county  and  the  person  so  employed,  it  was  conclu- 
sive and  final  on  the  county.  The  person  employed  was  not  by 
any  means  bound  to  enquire  into  the  correctness  of  their  de- 
termination ;  it  was  sufficient  that  they  had  authority  to  afford  the 
relief,  and  when  they  had  determined  that  it  was  proper,  the 
county  was  bound  to  their  contract,  they  having  the  authority  to 
make  it. 

This  is  not  the  case  of  an  action  on  an  implied  request,  where 
the  services  had  been  rendered  to  one  having  gained  a  legal  set- 
tlement, and  who,  in  consequence  of  such  settlement,  would  be 
entitled  to  such  relief,  and  with  the  expense  of  which  the  county 
would  be  charegable.  In  such  a  case,  it  will  not  be  doubted,  that 
to  entitle  a  party  to  recover,  it  would  be  necessary  to  aver  and 
prove  all  the  facts  necessary  to  show  thatthe  party  to  whom  the 
relief  was  extended,  was  a  pauper,  whom  the  county  was  legally 
bound  to  support  and  take  care  of. 

On  the  three  last  points,  it  may  be  proper  to  notice,  that  as 
they  are  in  some  measure  connected,  they  may  with  propriety 
be  considered  together. 

Before  entering  on  the  question  of  the  propriety  of  the  admis- 
sion of  parol  evidence,  the  grounds  arising  on  the  demurrer  may 
be  disposed  of.  The  appellant  contends  that  the  County  Com  - 
mis8k)ne^s,  Court  had  exclusive  original  jurisdiction  to  determine 


VANDAL1A.  101 

Connty  of  Vermilion  v.  Kuight. 

what  sum  was  due  for  services  rendered,  and  that,  therefore, 
the  Circuit  Court  had  no  power  to  enquire  into  the  cause  of 
action.  To  obviate  this  objection,  we  need  only  recur  to  the 
Constitution  of  the  State,  which,  in  creating  the  office  of  County 
Commissioner,  declares  that  the  "  time  of  service,  power,  and 
duties,  shall  be  regulated  and  defined  by  laiv  ;"  and  that  the 
object  of  its  creation  is  expressly  " for  the  purpose  of  transact- 
ing county  business"  Here,  then,  no  power  was  given  to  ad- 
judicate on  contracts,  and  more  particularly  so  where  the  county 
itself  was  one  of  the  contracting  parties.  But  if  a  doubt  could 
remain,  that  no  such  grant  was  ever  given  by  the  Constitution,  it 
is  removed  by  a  recurrence  to  the  powers  and  duties  as  pre- 
scribed by  legislative  enactment,  which  show,  at  once,  the  sense 
in  which  the  legislative  power  understood  that  part  of  the  Consti- 
tution which  created  the  office. — By  the  9th  section  of  the  act 
establishing  the  Court  of  County  Commissioners,  passed  the  22(! 
March  1819,  (l)it  is  provided,  "  That  there  shallbe  nothing 
contained  or  construed  in  this  act,  to  give  the  said  Court  any 
original  or  appellate  jurisdiction  in  civil  or  criminal  suits  or 
actions  wherein  the  State  is  party,  or  any  individuals,  bodies 
politic  or  corporate,  are  parties."  This  provision  at  once  ex- 
cludes all  idea  of  jurisdiction  in  the  case  before  the  Court.  The 
demurrer  was,  therefore,  correctly  decided. 

In  the  consideration  which  might  be  given  to  the  admission 
of  the  parol  testimony,  on  the  supposition  that  it  conflicts  with 
settled  rules  of  evidence  in  regard  to  records,  or  the  written  evi- 
dence of  courts  of  record,  it  will  be  perceived  that  a  long  and 
perhaps  uninteresting  examination  of  powers  and  duties  of  the 
County  Commissioners'  Court,  as  they  have  been  practically 
understood,  might  be  made  ;  but  how  far  that  might  tend  to  elu- 
cidate the  accuracy  of  the  decision,  is  not  perceived  ;  nor,  indeed, 
could  it  be  possible  or  necessary  to  investigate  the  questions, 
whether  this  court  is,  in  the  legal  sense  of  the  term,  a  court  of 
record  ;  and  whether  it  is  marked  by  those  constituent  features 
which  properly  characterize  a  court  of  record,  under  the  well 
known  terms  of  actor,  reus,  judex. 

It  is  by  no  means  esssential  to  a  correct  detennination  of  the 
question  arising  on  the  admission  of  the  evidence,  or  of  the  instruc- 
tions of  the  Court,  that  it  should  be  determined  whether  the 
County  Commissioners'  Court  was  or  was  not  a  Court  of  record, 
or  a  public  corporation  with  specified  and  defined  powers  ;  be- 
cause, while  it  is  distinctly  admitted  that  they  could  enter  into 
no  contract  which  could  bind  the  county,  except  while  setting  as 
a  court  or  corporation,  it  does  not  necessarily  follow  that  the  evi- 
dence of  that  contract  must  at  all  events  be  proved  by  a  record 
of  the  fact   upon  their  minutes.     It  is  true  under  the  general  rules 

(1)    R.  L.  143  ;  GftJsV  Sfat.  Wi. 
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of  evidence,  that  the  highest  evidence  of  which  the  fact  is  suscep- 
tible and  within  the  power  of  the  party  to  produce,  should  be  ad- 
duced ;  but  then  there  are  exceptions  to  all  general  rules,  and  they 
arise  from  the  very  necessity  of  the  particular  case3.     Now,  ehail 
it  be  pretended,  that  in  this  case  the  plaintiff  should  have  been 
held  to  the  production  of  the  record  of  a  fact  of  which  it  is  ad- 
mitted that  there  was  no  written  evidence  whatever,  and  which 
the  defendant  in  the  action  had  been  the  very  cause  of  preventing 
from  being  made  ?     The  County  Commissioners,  when  the  con- 
tract was  made,  either  through  design,  accident,  or  ignorance,  did 
not  cause  a  record  or  minute  of  the  contract  to  be  made  ;  and 
hence  it  is  seriously  contended  that  the  plaintiff  could  not  recover, 
because  he  does  not  adduce  that  which  does  not  exist,  and  which, 
being    an  act  he  could  not  do  himself,  he  could  neither  control  or 
prevent   from  being  omitted  to  be  done.     To   have  excluded  pa- 
rol evidence,  under  such  circumstances,  would  have  been  an  act  of 
great  injustice — the  means  of  defeating  a  recovery,  bj  the  de- 
fendant's  own  wrong.     The  contract  was  made — it  was  the  duty 
of  the  County  Commissioners  to  have  reduced  the  contract  to  wri- 
ting— but,  because  they  have  omitted  their  duty,  is  the  defend- 
ant to  take  advantage  of  this  misfeasance  or  non  feasance  of  its 
own  agents  ?     To  do  this,  would  be  to  make  the  rule  of  evidence 
subservient  to  the  purpose  of  injustice.     No  rule  of  evidence  is 
better  settled,  than  that  a  party  may  give  parol  evidence  of  a 
writing,    if    it  be   destroyed  or  lost.     And  why   is  it  so  ?     It  is 
because  it  is  beyond  the  ability  of  the  party  to  produce  it.     Does 
not,    then,  the  reason  of  the  rule  apply  with  equal,  if  not  greater 
force  here.     It  surely  must.     Suppose,  in  this  case,  a  record  of 
the     contract    had    been    made,    and    by    accident    the    book 
containing   it  had  been  lost   or  destroyed,   would  it   be   denied 
that  parol  evidence  might  be  given?     Was  the  engagement  of  tb.3 
Commissioners  to  pay  for  the  services,  less  a  contract,  because 
they  did  not  do  their  duty,  and  cause  it  to  be  entered  on  record? 
Certainly   not.     Bat  the  case  shows  that  the  identical  individuals 
who,  as  Commissioners,  made  the  contract,  are  the  witnessses  by 
whom    it  was  established  ;  and  there  could  have  been  no  danger 
that  they  could  not  declare  accurately  what  that  engagement  was.' 
It   is,  however,  urged,   that  a  maniamus   would  have  been  the 
proper  remedy  to  have  been  resorted  to  in  the  first  instance,  to  get 
the  record  evidence,  and  by  which  to  compel  the  County  Com- 
missioners to  have  put  it  on  the  records.     And  would  not  parol 
proof  here,  also,  have  been  resorted  to,  to  establish  what  that  in- 
strument was,  which  the  Commissioners  would  be  called  on  to  re- 
cord ?     But  it  will  be  perceived  that  those  who  made  the  con- 
tract, were  out  of  office,  and  that,  consequently,  their  evidence 
would   have  to  be  used  to  establish  the  contract.     It  is  then  clear 
that  the  evidence  was  properly  admitted. 

(a)  Romse  vs.  Coonty  of  Peoria,  2  GIL  IL  99.    City      owtrMta   by    City  of  Alton  *>s 
MuUedy,21IIL  R.  76. 
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This  reasoning  is  diroctly  applicable  to  the  charge  of  the  Court, 
and  equally  sustains  its  correctness.  The  contract  was  made  aa 
a  court,  but,  from  the  necessity  of  the  case,  parol  evidence  wai 
only  let  in  to  establish  what  the  record  of  the  Court  could  not, 
because  the  contract  was  improperly  omitted  to  be  entered  on  ihu 
record,  as  the  law  certainly  intended  it  should  have  been. 

Judgment  affirmed  with  costs. 

Judgment  affirmed. 


John  Woods,  plaintiff  in  error  v.  Peter  Hynes, 
defendant  in  error. 

Error  to  Adams. 

Tho  con  side  ration  of  a  negotiable  note  cannot  be  inr>eached  in  the  bands  of  an  innoo&at 
assignee,  who  received  the  note  before  it  became  due. 

The  fraud  which  will  vitiate  a  note  in  the  hinds  of  an  innocent  nssfopiee,  must  be  in  ob- 
taining tks  making  or  executing  of  the  note.(l)  Fraud  in  relation  to  the  consideration, 
or  in  the  contract  upon  which  the  note  is  given,  is  not  sufftcient.(a) 

Where  the  ieBne  is  wholly  immaterial,  the  verdict  of  the  jury  will  be  set  aside.  Tbo  rule- 
is,  that  where  unt  er,  be  it  never  so  well  pleaded,  could  signify  nothing,  judgment  aaay, 
in  such  cases,  be  given  as  by  confession. 

This  action  was  tried  at  the  October  term,  1832,  of  Adams 
Circuit  Court,  before  the  Hon.  Richard  M.  Young.  The  note 
upon  which  the  action  was  brought,  is  as  follows : 

"Quinsy,  18th  October,  1831. 
"  On  or  before  the  15th  of  March,  1832,  I  promise  to  pay  unto 
David  Wilkin  or  order,  the  sum  of  one  thousand  dollars,  lawful 
money  of  the  United  States,  without  defalcation,  being  for  value 
received,  as  witness  my  hand  and  seal  the  above  date. 

Peter  Hynes.  [l.s.] 

Witness : 

S.  W.  Rogers, 

WlLLARD  KEYES." 

*'Pay  the  within  to  Mr.  John  Woods,  or  his  order  or  assigns. 
St.  Louis,  Nov.  21st,  1831.  David  Wilkin." 

The  defendant  in  the  court  below  filed  the  following  plea : 
"  And  the  said  Peter  Hynes  comes  and  defends  the  wrong  and 
injury,  when  and  where,  &c.  and  for  plea  says,  that  the  said  plain- 
tiff {actio  mm)  because  he  says  that  the  said  David  Wilkin,  th» 
person  to  whom  the  said  writing  obligatory  was  made,  used  fraud 
and  circumvention  in  obtaining  the  said  writing  from  this  defen- 
dant— that  the  said  Wilkin,  being  a  stranger  in  this  country, 

(1)  Mnlford  v.  Shepard,  decided  Dec.  term,  1S»,  pm'.  583. 

(a)  3  Chitty's  PL  963,  note;  Young  w.  Ward  Z\  IU.  K.  5t»;  Jfemter  vs.  Miuar d  36  111.  R.  4M. 
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came  t6  the  town  of  Quincy  with  a  quantity  of  goods  boxed  up 
in  boxes  and  crates, — that  the  said  Wilkin,  in  order  to  practice 
fraud  and  circumvention  in  the  sale  of  the  said  goods  with  advan- 
tage and  benefit  to  himself,  represented  himself,  in  the  town  of 
Quincy,  to  be  a  religious  man  and  a  member  of  the  Presbyterian 
Church,  in  consequence  whereof  this  defendant  believed  the  said 
Wilkin  to  be  an  honest  man,  who  would  take  no  advantage,  and 
use  no  deception  in  a  trade, — that  the  said  writing  was  executed 
by  this  defendant  to  the  said  Wilkin,  in  consideration  of  the  sale 
of  the  said  goods  from  the  said  Wilkin  to  this  defendant.  That  at 
the  time  of  the  sale  of  the  said  goods,  and  of  the  execution  of 
said  note,  the  said  Wilkin,  notwithstanding  all  his  said  pretences 
to  religion  and  sanctity,  did  falsely  and  fraudulently,  and  with  an 
intention  to  deceive  and  circumvent  this  defendant,  represent  to 
this  defendant,  that  the  said  goods,  so  boxed  and  crated  up  as 
aforesaid,  were  of  a  good  quality,  and  that  they  were  equal  in 
quantity  to  be  of  value  to  the  amount  of  said  writing.  Yet  this 
defendant  in  fact  says  that  the  said  goods  were  greatly  and  scan- 
dalously inferior  in  quality  to  what  they  were  represented  to  be 
by  the  said  Wilkin,  and  were  greatly  and  scandalously  deficient  in 
quantity,  to  what  they  were  represented  to  be  by  the  said  Wilkin, 
so  that  they  were  in  nowise  of  value  to  the  amount  of  the  said 
note  ;  and  the  said  defendant  says  that  so  soon  as  he  ascertained  the 
aforesaid  deficiencies  in  the  said  goods,  this  defendant  tendered  the 
said  goods  back  to  the  said  Wilkin,  but  the  said  Wilkin  refused 
to  receive  the  same,  all  which  this  defendant  is  ready  to  verify, 
wherefore,  he  prays  judgment,  &c. 

Ford,  Ralston  &  Whitney, 

Deft's.  Attorneys." 

A.  Williams,  for  the  plaintiff  in  error. 

J.  W.  Whitney,  for  the  defendant  in  error. 

Smith,  Justice,  delivered  the  opinion  of  the  Court : 
This  was  an  action  of  debt,  on  a  sealed  note  for  one  thousand 
dollars,  which  is  made  payable  to  order.  By  the  declaration  it 
appears  that  the  plaintiff  became  the  assignee  of  the  note  before 
it  became  due.  To  the  declaration,  which  is  in  the  usual  form, 
the  defendant  pleaded  a  special  plea  that  the  note  in  question  was 
obtained  by  fraud  and  circumvention,  and  alleged  that  the  goods 
for  which  it  was  given  were  less  in  quantity  and  deficient  in 
quality,  from  what  they  were  represented  by  one  Wilkin,  the 
payee  of  the  note.  To  this  plea  there  was  a  general  demurrer 
and  joinder.  The  Court  overruled  the  demurrer,  adjudging  the 
plea  sufficient ;  the  plaintiff  took  issue  on  the  plea ;  a  trial  was  had, 
and  a  general  verdict  for  the  defendant,  and  judgment  in  bis  favor 
for  costs. 
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To  reverse  this  judgment,  the  plaintiff  prosecutes  this  writ  of 
error.  It  will  be  apparent  that  the  plea  would  have  been  no  bar 
to  the  action  on  the  note  in  the  hands  of  an  innocent  endorsee  or 
assignee,  as  has  been  repeatedly  adjudged ;  nor  has  the  6th  sec- 
\tion(l)  of  the  act  of  the  General  Assembly  of  this  State,  given 
\he  right  to  interpose  such  a  defence  where  there  is  a  mere  defi- 
ciency in  the  quality  or  quantity  of  the  article  sold,  as  between 
tie  maker  and  the  assignee.  It  declares  that,  "if  any  fraud  or 
cncumvention  be  used  in  obtaining  the  making  or  executing  any 
instrument,"  the  note  shall  be  void  not  only  between  the  maker 
ana  payee,  but  also  in  the  hands  of  every  subsequent  holder. 

.ULe  present  case  does  not  come  within  this  provision  ;  the  fraud, 
as  attempted  to  be  charged,  consists  in  the  contract  itself,  and  not 
in  the  obtaining  the  making  of  the  note.  If  a  person  represent 
a  note  \o  contain  a  particular  sum,  when,  in  truth,  the  amount  is 
much  grater,  here  would  be  a  case  contemplated  by  the  statute  ; 
the  note  vould  be  void  not  only  between  the  maker  and  the  payee, 
but  also  \\  the  hands  of  every  subsequent  holder.  That,  however, 
is  not  the  (ase  here,  for  the  plea  admits  a  consideration,  but  denies 
a  consideration  to  the  extent  of  the  face  of  the  note,  because  of 
a  deficiency^  in  the  quantity  and  quality  of  the  articles  sold, 
which  it  alleges  were  represented  to  be  of  full  value.  It  will  not 
be  denied  thatkhe  plaintiff  was  entitled  to  recover  the  value  of  the 
goods,  even  if  he  had  stood  in  the  place  of  the  original  payee, 
but  being  an  innocent  holder  before  the  note  became  due,  it  is 
most  clear  that  foe  matters  of  the  plea  would  be  no  legal  defence 
to  the  action.  Tie  issue,  then,  was  a  wholly  immaterial  one,  and 
the  verdict,  on  th&  ground,  ought  to  be  set  aside.  The  Circuit 
Court  ought  to  haw  sustained  the  demurrer ;  but  it  will  be  seen 
from  the  pleading^  in  the  cause,  when  the  demurrer  to  the 
plea  was  overruled,  the  plaintiff  replied,  and  took  issue  on  the 
plea.  The  question  xn  the  demurrer  might  probably  not  now  be 
regularly  before  the  C\urt  for  its  decision,  yet  as  the  issue  tried 
was  one  wholly  immaterial  to  the  question  before  the  Circuit 
Court,  this  Court  is  bou\d  to  reverse  the  judgment,  and  to  render 
a  judgment  for  the  plaintiff,  notwithstanding  the  verdict  of  the 
Court  below.  The  rule  is\  that  when  the  matter,  be  it  never  so 
well  pleaded,  could  signify  nothing,  judgment  may,  in  such  cases, 
be  given  as  by  confession.  (^)* 

The  clerk  of  this  Court  wll  assess  the  damages  on  the  note, 
which  is  the  interest,  and  render  a  judgment  for  the  debt  and 
damages  so  computed,  with  the  costs  of  this  Court,  and  the  Cir- 
cuit Court  of  Adams  county. 

Judgment  reversed,  and  final  judgment  rendered. 

(1)  R.  L.  484;  Gale's  Stat.  527. 

fa)  8  Ld.  Raym.  934  ;  1  Stra.  2&i ;  2  Doug.  749;  authorities  cited  lit  i  PetrrsdorfTv  Abridjr. 

(a)  Hitchcock  vt  Haight.  *  GU.  R.  004. 
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Not*.  After  the  decision  of  the  Conn  overruling  the  demurrer,  if  the  defendant  re- 
joins to  the  replication,  and  issue  is  taken  thereon,  it  is  a  complete  waiver  of  Che  de- 
Hinnrer.    Beers  v.  Philips,  Breese  M. 

A  p)ea  of  general  issue,  the  demurrer  being  undisposed  of,  ia  a  waiver  of  the  cosui-rer. 
Cobb  v.  Ingalle,  Brcese  180. 

After  issue  taken  on  the  facte  contained  in  the  declaration, it  is  sufficient  for  the  plaintifi, 
by  proof,  to  sustain  the  material  averments  con  ained  therein.  AniebZ.  By  pleading  to 
the  declaration,  the  defendant  waives  his  demurrer.  Bnckmaster  v.  Grundy,  dasidatf 
Dec.  term,  1836,  Post. 

It  is  not  the  doty  of  the  Circuit  Court,  of  its  own  motion,  to  set  aside  an  bnm&terii 
issue.  A  motion  to  set  aside  such  issue  m  ist  hj  made  in  the  court  there  the  vo.-riic*  s 
rendered.    Bnrttngamo  et  ai.  v.  Turner,  decided  Dec.  term,  M?38,  Bast. 


The  President  and  Directors  of  the  State  TSask  of 
Illinois,  plaintiffs  in  error  v.  George  Brovn  and 
Charles  Stephens,  defendants  in  error. 

Error  to  Clinton. 

A  debt  to  the  State  Bank  of  Illinois,  is  a  debt  due  to  (he  State,  zi.il  iHit-t  barred  by  tae 
statute  of  Jimitationc. 

This  cause  was  tried  at  the  April  term,  1833,  d  the  Cli:itoa 
Circuit  Court,  before  the  Hon.  Theophilus  W.  Smiit,  and  a  judg- 
ment rendered  for  the  defendants,  upon  whim  the  plami,iiSis 
brought  a  writ  of  error. 

J.  Semple,  Attorney  General,  and  A.  Cowjes,  for  the  plain- 
tiffs in  error,  cited, — Breese  247  ;  Breese's  Appendix  31 :  Madi- 
son Co.  v.  Bartlett,  Jinte  67  ;  Bal.  on  Lim.  18. 

.Snyder  and  Thomas,  for  the  defendants  :n  error. 

Browne,  Justice,  delivered  the  opinion  jI  the  Court : 
This  is  an  action  of  assumpsit  brought  on  a  note  given  to  th© 
plaintiffs  for  the  use  of  the  people  of  th«  State.  The  defendants 
pleaded  the  statute  of  limitations,  to  wlich  plea  the  plaintiffs  de- 
murred, and  the  Court  below  overruled  the  demurrer  and  gave 
judgment  for  the  defendants.  The  error  relied  on  to  reverse  the 
judgment,  is,  that  the  statute  of  limitations  does  not  apply  to 
debts  due  the  bank.  In  the  case  of  Moreland  and  Willis  v.  Th© 
State  Bank  of  Illinois, (1)  this  Court  held  that  the  directors  of  the 
bank  did  not  act  for  their  own  benefit ;  and  their  omission  and 
neglect  did  not  work  an  injury  to  the  State ; — and  at  the  De- 
cember term,  1824,  in  the  case  of  the  administrators,  widow,  and 
heirs  of  F.  Ernst,  deceaseds.  Tiie  State  Bank  of  Illinois, (2)  this 
Court  decided  that  a  release  from  all  debts  due  to  this  State,  was 
:a  release  of  d3bt  secured  by  mortgage  to  the  said  bank.     By  th© 

ft)  Breese  203.  (S)  Breeee's  App.31. 
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Htatute  creating  the  State  Bank,  it  is  dockred  that  it  shall  belong 
to  the  State  of  Illinois.  Hence  it  follows  that  the  people  of  Illi- 
nois are  the  real  plaintiffs,  and  are  alone  entitled  to  the  benefit  of  a 
recovery.  The  president  and  directors  are  in  no  way  benefitted  or 
injured  by  the  proceedings  of  the  bank  Are  the  people  then 
barred  by  the  statute  of  limitations  ?  This  question  though  not 
directly  before  the  Court,  was  incidentally  decided  in  the  case  of 
Madison  County  v.  Bartlett,"  at  the  last  term  of  this  Court. 
The  Court  there  say,  "It  is  a  well  settled  principle  that  a  State  is 
not  barred  by  a  statute  of  limitations,  unless  expressly  named  ;'* 
and  we  see  no  reason  to  change  the  opinion  thus  expressed.  The 
Court  below  therefore  erred  in  overruling  the  demurrer  to  the  de- 
fendants' plea.  The  judgment  below  is  reversed  with  costs,  and 
the  cause  remanded  for  further  proceedings. 
Judgment  reversed. 

(a)  Ante  67.     Axgel]  cm  Liin.,  Sec.  :?i. 


Thomas  Crocker,  plaintiff  in  error  v  Herman  (icx>i>s.suu, 
and  Luke  Keyes,  defendants  in  error. 

Error  to  Adams. 

Wheie  by  a  eontrac1  O.  and  K.  were  to  build  a  mill  for  C,  and  four  months  after  the  ooe- 
tract  phould  be  completed,  C.  was  to  pay  t  em  £150.  Held  that  they  could  not  sustain 
an  action  for  the  $1E0  until  the  expiration  of  four  months  frcm  the  time  the  pervicea 
were  offered  to  be  performed,  although  ihey  were  prevented  from  completing  the  con- 
tract by  the  conduct  of  C. 

Whether  a  written  contract  contains  a  condition  precedent  or  not,  in  a  question  of  Jaw  for 
the  Court  to  decide  ;  and  it  ie  not  a  matter  lor  the  consideration  of  the  jury. 

On  the  19th  day  of  November,  1830,  Goodsell  and  Keyes  in- 
stituted a  suit  in  the  Adams  Circuit  Court,  against  Crocker,  upoa 
the  following  agreement: 

"  This  article  of  agreement  made  and  entered  into  this  seventh 
day  of  May,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  thirty,  between  Thomas  Crocker  of  the  first  part,  and  Her- 
man Goodsell  and  Luke  Keyes  of  the  second  partj  all  of  Adams 
County  and  State  of  Illinois,  Witnesseth :  That  the  party  of  the 
first  part  doth  agree  to  pay  the  said  party  of  the  second  part  one 
hundred  and  fifty  dollars,  when  the  said  party  of  the  second  part, 
do  complete  a  saw-mill  in  a  workmanlike  manner  for  the  said 
party  of  the  first  part ;  and  the  said  party  of  the  first  part  doth 
agree  to  pay  the  said  party  of  the  second  part,  the  sum  of  one  hun- 
dred and  fifty  dollars  in  four  months  after  the  mill  shall  be 
completed  ;   and  the  said  party  of  the  first  part  doth  agree  to 
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board  the  said  party  of  the  second  part  and  find  them  a  reason- 
able  quantity  of  liquor,  and  to  haul  the  timber  to  the  place,  and 
to  find  all  necessary  irons  for  the  said  mill  as  fast  as  the  said 
party  of  the  first  part  can  conveniently,  and  the  said  party  ot  the 
first  part  doth  agree  to  clean  out  a  suitable  place  for  said  mill. 
And  the  said  party  of  the  second  part  do  agree  to  put  in  *  fore- 
bay,  and  the  said  party  of  the  first  part  is  to  find  plank  for  that 
purpose  ^  Tromas  Cr0CKBRj 

v    6  H.  Goodsell, 

Luke  Khyes." 

The  declaration  was  in  assumpsit,  and  contained  three  connts 

The  first,  after  stating  the  contract,  averred  that  the  plaintiffs      die 
enter  upon  and  commence  the  said  work,  and  for  that  purpose  did 
procure  and  find  all  labor  and  tools  necessary  for  performing  the 
same,  and  did  the  same,  in  part,  according  to  the  tenor  and  effect 
of  said  agreement,  and  have  always  been  ready  and  willing  to 
perform  and  complete  the  whole  of  the  said  work  in  pursuance  ot 
the  said  agreement,  of  all  which  said  premises  the  said  defendant 
hath  had  notice,  to  wit.  at  Adams  county  aforesaid,  on  the  twentieth 
day  or  June,  in  the  year  aforesaid.     Yet  the  said  plaintiffs  in  tact 
say  that  the  said  defendant  contriving  and  wrongful  y  intending  to 
iniure  the  said  plaintiffs,  did  not  nor  would  perform  his  said  prom- 
ises and  undertakings,  but  thereby  craftily  and  subtlely  deceived 
the  said  plaintiffs  in  this  to  wit,  that  the  said  defendant  did  not 
nor  would  furnish  the  plank  necessary  in  erecting  and  completing 
the  said  forebay  connected  with  the  said  mill;   that  the  said  de- 
fendant did  not  nor  would  provide  the  necessary  irons  ior  pertorm- 
fa  and  completing  the  work  of  the  said  mill;  and  that  he  the  said 
defendant  did  not  nor  would  pay  the  said   sums    of ■  one   hundred 
and    fifty    dollars    in    the    said   agreement  specified  or  eitner 
of  them,    or   any    part    of    them,    to   the    said    plaintiffs     but 
on    the    contrarV    hath    hitherto     wholly    neglected     and    re- 
fused so  to  do/to    wit,  at    Adams    county    aforesaid,    on  the 
twenty-fifth  day  of  June  in  the  year  aforesaid;  and  the  said  de- 
fendant further  disregarding  the  said  agreement   and  ms  sain 
several  promises  and  undertaking  afterwards,  on  the  twelfth  day 
of  October  in  the  year  aforesaid,  at  Adams  county  aforesaid,  did 
not  nor  would  permit  or  suffer  the  said  plaints  to  proceed  to 
complete  the  said  work,  and  then  and  there  wholly  hindered  and 
^evented  them   from  so  doing,   to  wit,  on  the  twentieth  day  ot 
October,  in  the  year  aforesaid,  at  Adams  county  <^C8alf, 

The  second  contains  an  averment  of  the  completion  of  the  con- 
tract on  the  part  of  the  plaintiffs  ;  and  the  last  is  the  usual  count 
for  labor  and  sen-ices.  l-j»+ 

The  defendant  pleaded  the  general  issue,  and  a  trial  was  had  at, 
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the  May  term,  1831,  and  a  verdict  rendered  for  the  plaintiffs  for 

poo.  * 

A  bill  of  exceptions  was  taken,  which  is  us  follows  :  "Be  it 
remembered  that  on  the  trial  of  this  cause,  after  the  evidence  had 
been  concluded  both  on  the  part  of  the  plaintiffs  and  defendant, 
the  defendant's  counsel  moved  the  Court  to  instruct  the  jury, 
'That  the  completion  of  the  mill  and  forebay,  is  a  condition  pre- 
cedent, and  if  the  plaintiffs  have  failed  to  prove  the  performance 
of  said  work,  they  cannot  recover  the  specific  price  agreed  to  be 
paid  by  said  contract  for  the  said  services.  And  if  they  are  en- 
titled to  recover  at  all,  they  cannot  recover  the  last  payment,  until 
four  months  from  the  time  the  plaintiffs  did  the  last  work  on  the 
said  mill ;'  Avhich  instruction  the  Court  refused  to  give,  and  de- 
cided that,  that  part  of  the  instruction  asked  for,  in  relation  to  the 
completion  of  the  mill  and  forebay,  and  its  being  a  condition  pre- 
cedent, was  a  matter  for  the  consideration  of  the  jury ;  and  that 
an  absolute  performance,  in  point  of  fact  would  not  be  necessary 
to  be  proved,  provided  an  offer  had  been  made  by  the  plaintiffs  to 
perform  the  work,  and  the  defendant  by  his  conduct  had  prevent- 
ed their  doing  it.  The  defendant's  counsel  further  moved  the 
Court  to  instruct  the  jury — 'That  if  the  said  plaintiffs  were  en- 
titled to  recover  from  the  said  defendant,  the  said  specific  price 
without  completing  the  work  for  which  it  was  to  be  paid,  their 
right  to  sue  for  the  last  payment  in  said  agreement  mentioned 
did  not  accrue  until  four  months  after  they,  the  said  plaintiffs, 
did  the  last  work  on  said  mill,  in  pursuance  of  the  said  contract,' 
which  instruction  the  Court  also  refused  to  give :  To  which  said 
several  opinions  of  the  Court,  the  said  defendant  by  his  counsel 
excepts,  and  prays  that  this  his  bill  of  exceptions  may  be  signed, 
sealed  and  made  a  part  of  the  record. 

Exceptions  allowed. 

(Signed)  Richard  M.  Young,     (l.s.  ) 

A.  Williams,  for  the  plaintiff  in  error. 

J.  W.  Whitney,  for  the  defendants  in  error. 

Browne,  Justice,  delivered  the  opinion  of  the  Court : 
This  is  a  writ  of  error  brought  here  from  the  Adams  Circuit 
Court,  to  reverse  a  judgment  of  that  Court.  The  case  stands 
thus :  after  all  the  evidence  had  been  closed,  the  defendant's  coun- 
sel moved  the  Court  to  instruct  the  jury,  "That  the  completion  of 
the  mill  is  a  condition  precedent ;  and  if  the  plaintiffs  have  failed 
to  prove  the  performance  of  said  work,  they  cannot  recover  the 
specific  price  agreed  to  be  paid  by  said  contract  for  said  services. 
And  if  they  are  entitled  to  recover  at  all,  they  cannot  recover  the 
last  payment  until  four  months  from  the  time  the  plaintiffs  did  the 
last  work  on  said  mill" — which  instructions  the  Court  refused  to 
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give.  It  is  very  clear,  thib  th.3  Cjurt  balow  errel  in  refusing  to 
give  the  instructions  called  for  by  the  defendant's  counsel.  By 
trie  contract,  most  assuredly  the  performance  of  the  work  was  a 
condition  precedent,  and  the  plaintiffs  below  bound  themselves  to 
to  wait  four  months  after  the  completion  of  the  mill,  and  this 
they  did  not  do.tt  This  Court  are  of  the  opinion  that  the  judg- 
ment below  be  reversed  with  costs,  and  the  cause  remanded  to  the 
Circuit  Court  of  Adam3  county. 
Judgment  reversed. 

(c)  See  post  410,  Heaton  vs.  Kemper,  2  Scam,  ffll. 


Lkwt8  Bailey,  Administrator  of  Stephen  Benedict,  de- 
ceased, plaintiff  in  error  v.  James  B.  Campbell,  de- 
fendant in  error. 

Error  to  La  Salle. 

In  order  to  enable  an  af  misistrator  to  maintain  an  action  for  the  nee  and  Qccepation  oi  a 
faici  the  pla  niiff,  or  his  ime.iate,  must  have  been  the  owner  of  the  premises,  of 
there  mast  have  been  an  express  routratt  on  the  part  of  the  dciendant  to  pay  rent. 

If  the  Court,  in  giving  instructions  to  the  jury,  use  an  ambiguous  word,  bu  at  the  same 
lime  the  language  of  I  he  statute,  the  parly  who  desires  more  explicit  instructions 
upon  the  meaning  of  the  teim.  should  a  k  such  explanations  as  he  may  deem  neces- 
sity.   If  lie  tail  to  do  so,  it  is  too  late  to  complain  iu  the  Supreme  Court. 

A.  jnujimont.  tor  costs  caiiuut  be  rendered  against  an  administrator. 

The  bill  of  exceptions  in  this  case  shows  that  Bailey,  the  plain- 
till  in  error,  made  improvements  upon  a  lot  of  public  land,  by 
cultivating  the  same,  and  erecting  a  dwelling  house  thereon,  pre- 
vious to  the  year  1829,  and  that  he  afterwards  sold  his  improve- 
ments to  his  intestate.  The  intestate  leased  the  same  for  one 
year,  to  one  Bartholomew,  who  leased  the  same  to  one  McKernan, 
who  sold  the  improvements  to  the  defendant,  Campbell,  who 
occupied  and  improved  the  premises  during  the  years  18:19,  1880. 
and  1831. 

The  cause  was  tried  at  the  April  term,  1881,  of  the  La  Salle 
Circuit  Court,  and  a  judgment  rendered  for  the  defendant,  for 
costs. 

The  instructions  given  to  the  jury,  appears  in  the  opinion  of 
the  Court. 

L.  Bigelow,  for  the  plaintiff  in  error,  relied  upon  the  following 
points  and  authorities : 

1.  Where  a  lessee  continues  in  possession  after  the  expiration 
of  his  term,  he  may  be  treated  as  impliedly  agreeing  to  become 
tenant  from  year  to  year,  on  the  terms  of  the  original  lease,  and 
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will  be  liable  to  the  lessor  in  an  action  for  use  and  occupation, 
upon  an  implied  contract.  2  Blac.  Com.  147,  n.  8,  and  151,  n. 
5  ;  1  Cruise's  Dig.  282;  Chitty  on  Cent.  90  ;  Ellis  v.  Paige  et  al., 
1  Pick.  43;  Brewer  v.  Knapp  et  al.,  do.  332;  Aheel  v  Rad- 
clifi'e,  13  Johns.  297  ;  same  v.  same,  15  do.  505  ;  2  Comyn  on 
Cont.  518. 

2.  An  under-lease,  or  conveyance  of  the  whole  term  by  the 
lessee,  amounts  to  an  assignment  of  (he  lease.  Bac.  Abr.,  Leases, 
&c.,  I.  3  ;  2  Blac.  Com.  327,  n.  (57)  ;  and  3  do..  171— 2; 
4  Cruise's  Die;.  Ill  ;  Phillips  v.  Rothwell,  4  Bibb,  33  ;  Cox  v. 
Fenwick,  do.  528  ;  2  Saund.  Plead.  627. 

8.  If  a  term  by  assigned  be  the  lessee,  the  assignee  stands  in 
his  place,  and  is  liable  to  the  lessor  for  the  rent  in  the  same  man- 
ner and  to  the  same  extent  that  the  lessee  would  be.  Benson  v. 
Bolles,  8  Wend.  175. 

4.  A  tenant  is  not  permitted  to  dispute  his  landlord's  title, 
whether  such  tenant  be  the  original  lessee  or  assignee.  Chitty 
on  Cont.  99 ;  2  Stark.  Ev.  583  ;— 3  do.  1517  ;  2  Blac.  Com. 
§27 ;  Phillips  v  Rothwell,  4  Bibb,  33  ;  2  Pirfcle's  Dig.  37,  6  3, 
5,  7,  9. 

5.  An  action  for  use  and  occupation,  may  be  maintained  upon 
an  implied,  as  well  as  on  an  express,  contract.  Chitty  on  Cont. 
1C6,  n.  f,  and  107,  n.  (k.)  ;  3  Stark.  Ev.  1517  ;  2  Comyn  on 
Cont.  512  et  scq.\  2  Saund.  Plead.  89C — 3,627;  Osgood  v. 
Dewey.  13  Johns.  240  ;  Hull  v.  Vaughan,  6  Price  157  ;  Jacks 
v.    Smith,  1  Bay   315  ;  Smith  v.    Sheriff,  do.    448  ;  Calvert  v. 

,  Simpson,  1  J.  J.  Marsh.  548  ;  Stat.  Feb.  18,  1827,  §  1(1) 

6.  A  person  who  has  made  or  bought  improvements  upon  a 
tract  of  public  land,  which  entitle  him  to  a  pre-emption  under  the 
laws  of  the  United  States,  has  a  right  of  possession  against  all 
except  the  United  States,  and  may  be  regarded  as  the  owner  of 
the  land  within  the  act  concerning  landlords  and  tenants.  1  Saund. 
Plead.  454,  464  ;  2  do.  866  ;  Ross  et  al.,  v.  Reddick,  decided 
Dec.  term,  1832  ;  (2)  Davis  v.  Mason,  4  Pick.  156. 

7.  The  holding  over  of  a  lessee  or  his  assignee,  is  not  a  disseizin 
of  the  lessor,  unless  he  request  possession  and  it  be  refused  him  ; 
and  not  even  then,  except  at  his  election,  he  having  a  right  to 
fa-eat  such  wrongful  detention  as  a  disseizin,  if  he  chooses  to  do 
co,  for  the  sake  of  his  remedy.  1  Cruise's  Dig.  £80  ;  5  do.  857, 
373  ;  3  Blac.  Com  170—3  ;  Taylor  v.  Horde,  1  Burr.  60 ; 
Ricard  v.  Williams  etal.,1  Wheat.  59  ;  Com'lh  v.  Dudley,  10 
Mass.  4C3. 

8.  The  death  of  a  lessor  does  not  operate  as  a  determination 
of  the  tenancy.  Chitty  on  Cont.  102,  113  ;  2  Blac.  Ccm.  150, 
n.  4 ;  1  Cruise's  Dig.  285,  255. 

9.  The  owner  of  improvements  on  public  land,  has  no  su<h  es- 
tate   as  will  descend  to  his  heir;    but  the  same,  together  with 

(1)  Ii.  L.  OT5 ;  Gale's  Stet  435.  (2)  Ah'.*  73. 


112  DECEMBER  TERM,  1838 


Bailey  v.  Campbell. 


the  rents  thereof,  will  helong  to  his  executor  or  administrator. 
Perhaps  the  estate  is  a  mere  chattel  interest.  Stat.  Feb.  15, 1831 ; 
(1)  Toller,  179,  437,  and  authorities  there  cited;  Lombard  v. 
Kuggles,  Amer.  Jurist,  xx.  485. 

T.  Ford  and  Davis,  for  the  defendant  in  error. 

Lockwood,  Justice,  delivered  the  opinion  of  the  Court: 
This  is  an  action  of  debt  for  the  use  and  occupation  of  a  farm. 
The  bill  of  exceptions  states  that  it  was  proved  or  admitted  on  the 
trial,  that  the  farm  was  public  land  on  which  improvements  had 
been  made  and  sold  to  the  plaintiff's  intestate,  who  leased  the  same 
to  one  Bartholomew,  who  leased  the  same  to  one  McKernan  ;  and 
that  McKernan  sold  the  improvements  to  the  defendant,  who  en- 
tered and  occupied  the  farm ;  for  which  occupation  this  action  is 
brought.  On  this  state  of  facts,  the  judge  instructed  the  jury, 
that  uthe  plaintiff  or  his  intestate  must  have  been  the  owner  of  the 
land,  or  that  there  must  have  been  an  express  contract  on  the  part 
of  the  defendant  to  pay  rent,  in  order  to  entitle  the  plaintiff  to 
recover."  To  which  instruction  the  plaintiff  excepted.  The 
jury  returned  a  verdict  for  the  defendant,  and  judgment  was  en- 
tered thereon  against  the  plaintiff  for  costs.  To  reverse  this 
judgment,  the  cause  has  been  brought  to  this  Court  by  writ  of  error. 
Was  the  instruction  wrong  ?  If  it  is  intended  to  support  this 
action  under  the  "  Act  concerning  Landlords  and  Tenants  " 
the  instruction  being  in  the  language  of  the  statute,  was  right. 
If  the  word  "  owner,"  as  used  in  the  statute,  is  ambiguous,  it 
was  the  duty  of  the  plaintiff  to  have  asked  for  such  explanation 
of  the  term  as  he  deemed  necessary ;  not  having  asked  for  any 
explanation,  it  is  too  late  to  complain  in  this  Court.  Do  the  facte 
render  the  instruction  wrong  at  common  law  ?  In  order  to  main- 
tain an  action  at  common  law  for  use  and  occupation,  it  is  neces- 
sary to  prove  either  that  the  defendant  entered  the  premises  by 
permission  of  the  plaintiff,  or  that  the  actual  relation  of  landlord 
and  tenant  existed.  In  this  cause  we  must  understand  from  the 
case,  that  the  improvements  were  sold  to  the  defendant,  and  that 
he  purchased  in  the  expectation  of  becoming  the  absolute  owner 
of  the  improvements,  and  not  the  tenant  of  any  person.  Will 
the  law  presume  that  improvements  purchased  in  this  manner, 
created  the  relation  of  landlord  and  tenant,  and  imply  that  the  en- 
trance of  the  defendant  was  by  permission  of  the  plaintiff?  We 
think  not ;  for  such  presumption  would  entirely  contradict  the 
facts  of  the  case.  If  the  proof  had  established  the  fact  thai  the 
defendant  knew  when  he  purchased  the  improvements  in  question, 
that  seller  was  a  tenant,  there  can  be  no  doubt  that  under  such  a 
state       of    the    case,     the    law    would     have    raised    every 

(1)  R.  L.  420;  Gale's  Stat.  4&4. 
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necessary  presumption  to  prevent  the  defendant  from  availing  him- 
self of  his  own  want  of  good  faith,  to  defeat  the  action.  The  Court, 
therefore,  is  clearly  of  opinion,  that  the  facts  in  this  case  would 
not  have  justified  the  Court  in  charging  the  jury  that  the  plaintiff 
was  entitled  to  recover  without  proving  either  an  express  contract  to 
pay  rent,  or  an  admission  on  the  part  of  the  defendant,  that  he 
be  held  as  tenant  of  the  plaintiff."  In  arriving  at  this  result,  the 
Court  does  not  intend  to  deny  the  doctrine,  that  a  "  tenant  is  not 
permitted  to  dispute  his  landlord's  title,  whether  such  tenant  be 
the  original  lessee  or  his  assignee  ;"  for,  in  our  opinion,  the  facts 
do  not  warrant  the  idea  that  any  such  relation  existed;  nor  do 
we  intend  to  controvert  the  position  that  "  a  purchaser  cannot  ob- 
tain a  better  title  than  his  vendor  had."  This  doctrine,  however, 
could  not  in  this  case  raise  either  an  express  or  implied  promise  on 
the  part  of  the  defendant,  to  pay  rent. 

Although  the  Court  does  not  perceive  any  error  in  the  charge 
of  the  judge,  yet  as  the  judgment  is  given  for  costs,  it  must  be 
reversed.  The  suit  was  brought  by  an  administrator,  in  the  right 
of  his  intestate.  In  such  a  case  the  statute  "  Concerning  Costs," 
does  not  give  costs  against  the  plaintiff.  (1) 

For  this  error,  the  judgment  must  be  reversed  so  far  as  giving 
-costs  is  concerned,  and  affirmed  in  other  respects.  The  costs  of 
this    Court    arc  divided  between  the  parties. 

Judgment  reversed,  and  judgment  rendered  in  this  Court. 

(a)  Post  210,  Gray  v.  Rawson,  11  III.,  It.  53S. 

(1)  A  judgment  for  costs  cannot  bo  rendered  against  an  administrator  in   bis   personal 
•  :;h,aracte  r.    A  nte  53. 


John  Carson,  appellant,  v.  William  Clark,  appellee. 
Appeal  from  Sangamon. 

lu  order  to  bar  a  subsequent  action  before  a  justice  of  the  peace,  on  the  ground  lhat  a 
prior  suit  beta  een  the  same  parties  has  been  determined  by  a  justice,  it  must  be  shown 
that  the  demands,  iuboth  suits,  were  of  such  a  nature  that  they  might  be  consolidated 
into  onii  action,  and  that  ttic  first  suit  was  tried. 

To  constitute  a  valid  contract,  it  must  be  made  by  parties  competent  to  contract,  and  be 
founded  on  a  sufficient  consideration.  If  the  consideration  be  past  and  executed,  it 
can  then  be  enforced  only  upon  the  ground  that  the  consideration  or  service  was  rcu 
dered  at  the  request  of  the  party  promising. 

A  promise  to  pay  for  improvements  made  upon  the  public  lands,  will  not  bind  the  promis- 
or it  made  alter  the  purchase  of  the  same. 

A  purchaser  of  land  from  the  government,  is  under  no  moral  or  legal  obligation  to  pay 
for  improvements  made  thereon  before  his  purchase  and  without  his  request. 

The  pre-emption  laws  of  the  U.  S.,  cannot  be  construed  as  invitations  to  settle  upon    ' 
public  lands. 

The  appellee,  William  Clark,  brought  an  action  against  the 
appellant,  before  a  justice  of  the  pence  of  Sangamon  county,  which 
Iu..  Rbp.  Vol.  2—8 


114  DECEMBER  TERM,  1838. 


Carson   v.    Clark. 


was  appealed  to  the  Circuit  Court,  where  a  judgment  was  rendered 
In  favor  of  the  appellee  for  $69,87. 

The  cause  was  tried  at  the  April  term,  1830,  before  the  Hon. 
Samuel  D.  Lockwood. 

J.  Sample,  for  the  appellant. 
S.  T.  Logan,  for  the  appellee. 

Wilson,  Chief  Justice,  delivered  the  opinion  of  the  Court  :(1) 

The  bill  of  exceptions,  or  rather  demurrer  to  evidence,  in  this 
case,  presents  this  state  of  facts. 

The  plaintiff  below  made  an  improvement  on  the'  land  of  the 
United  States  which  the  defendant  afterwards  purchased  of  the 
government,  and,  after  the  purchase,  promised  the  plaintiff  to  pay 
him  the  value  of  his  improvements.  It  further  appears  from  the' 
evidence,  that  the  plaintiff  had,  prior  to  the  commencement  of 
this  suit,  instituted  an  action  before  a  justice  of  the  peace,  upon 
another  demand,  without  having  joined  this  one  with  it,  though  it 
was  at  the  time  a  subsisting  demand.  The  first  suit  was  never 
tried,  but  was  compromised  by  the  parties,  and  dismissed. 

Upon  this  evidence,  the  Court  below  gave  judgment  in  favor  of 
the  plaintiff*,  for  the  value  of  the  improvements. 

The  first  error  assigned  to  reverse  this  decision,  is,  that  the  first 
suit  commenced  by  the  plaintiff',  is  a  bar  to  this  action.  To  sup- 
port this  assignment  of  error,  it  must  appear  that  the  first  suit 
vva^  tried  ;  otherwise  it  will  not  be  a  bar  to  a  subsequent  action;  and 
it  must  also  be  shown  that  the  demands  were  of  such  a  nature  that 
they  might  be  consolidated  into  one  action.  Neither  of  these  points 
are  made  out  by  the  evidence  :  and  as  the  defendant  holds  the  af- 
firmative of  the  issue  as  to  this  ground  of  defence,  it  was  incum- 
bent upon  him  to  make  them  out.  The  suit  was  dismissed  without 
trial,  and  there  is  no  evidence  as  to  the  extent  of  the  demands  in 
either  suit.  The  Court  cannot  supply  this  defect,  and  by  impli- 
cation impose  upon  the  party  a  forfeiture  of  his  claim,  or  take- 
from    him  the  right  of  prosecuting  it  in  the  ordinary  way. 

The  second  assignment  of  error  presents  this  question  :  Was 
the  promise  of  the  defendant  founded  on  a  sufficient  considera- 
tion ?  or,  Was  it  not  made  without  any  such  consideration,  ami 
therefore  void  ? 

To  constitute  a  valid  contract,  it  must  be  made  by  parties  com- 
petent to  contract,  and  be  founded  on  a  sufficient  consideration. 
If  the  consideration  for  the  promise  be  passed  and  executed,  it 
can  then  be  enforced  only  upon  the  ground  that  the  consideration 
or  service  was  rendered  at  the  request  of  the  party  promising.  This 
request   must   be   averred  and  proved,   or  the   moral  obligation 

(V  l.niKwooi),  Justice,  dissented  from  tho  opinion  of  !no  Court. 
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under  which  the  party  was  placed,  and  the  beneficial  nature  of  the 
service,  must  be  of  such  a  character  that  it  will  necessarily  be 
implied  ;  as  a  promise  by  a  master  to  pay  his  servant  for  past  ser- 
vices. Here  the  inference  is  strong  that  the  service  was  rendered 
at  his  request. 

Or  it"'  a  debt  is  due  in  conscience,  a  promise  to  pay  will  be 
binding  :  as  where  a  father  promised  to  pay  for  the  maintenance 
of  a  bastard  child.  So,  too,  a  promise  founded  upon  an  ante- 
cedent legal  obligation  will  be  valid,  as  a  promise  to  pay  a  debt 
barred  by  a  statute  of  limitations.  Here  the  legal  obligation  is  void- 
able, but  the  moral  duty  remains  unimpaired,  and  constitutes  a 
good  consideration.  Test  the  present  case  by  the  broad  principle 
to  be  deduced  from  the  examples  cited,  and  where  will  be  found 
any  legal  or  moral  obligation  on  the  part  of  the  defendant  to  con- 
stitute a  sufficient  consideration  for  his  promise  ?  The  plaintiff 
entered  upon  and  improved  the  land  of  the  government.  The  mo- 
tive by  which  he  was  actuated  in  doing  so,  was  entirely  selfish, 
and  the  act  itself  unauthorized  by  law.  The  defendant  was  at 
the  time  a  stranger  to  the  transaction  ;  he  had  no  interest  in  the 
land,  and  was  no  more  benefitted,  nor  for  ought  that  appears, 
more  likely  to  be  benefitted  by  it,  than  any  other  person.  A  re- 
quest then  cannot  be  inferred  in  the  absence  of  all  motive,  and 
the  request  must  be  made,  or  the  circumstances  from  which  it  is 
to  be  implied,  must  exist  prior  to,  or  be  concurrent  with,  the  act 
which  constitutes  the  consideration.  Whatever  benefit  might  ac- 
crue to  the  plaintiff  by  reason  of  improvements  upon  the  land  he 
acquired  by  purchase  from  the  government,  he  did  not  receive 
from  the  defendant,  by  virtue  of  his  promise,  either  title  or  pos- 
session. The  land,  with  the  improvements  thereon,  passed  to  him 
by  the  sale  from  the  government.  His  promise,  then,  to  pay  for 
that  for  which  he  had  already  paid,  and  to  which  he  had  received 
a  perfect  title,  was  without  any  consideration. 

If  there  is  a  moral  obligation  on  the  part  of  any  one  to  make 
compensation  to  the  plaintiff  for  the  value  of  his  improvements,  it 
is  on  the  part  of  the  government,  and  under  the  view  of  the  ea.se 
it  is  contended,  that  the  defendant  as  alienee  of  the  land,  incurred 
all  the  obligation  and  liability  of  the  government,  his  alienor. 
But  there  is  no  principle  upon  which  this  position  can  be  main- 
tained. It  is  true,  there  are  some  covenants  which  run  with  the 
land  ;  but  between  such  and  the  promise  here  set  up,  there  is  not 
one  point  of  analogy.  A  purchaser  from  the  government  has  not 
entailed  upon  him  other  or  greater  incumbrances  or  liability,  thaw 
he  would  be  subject  to  in  purchasing  from  an  individual.  Sup- 
pose, then,  that  in  the  present  ease  the  improvements  had  been 
made  at  the  special  instance  and  request  of  the  alienor.  This 
would  have  imposed  upon  him  a  legal  obligation  to  make 
adequate     compensation,     but     surely     his    alienee     would 
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incur  no  such  obligation.  If  then  this  legal  liability  would  not 
be  imposed  by  a  transfer  of  tlie  land,  it  follows  conclusively,  that 
a  moral  duty  which  is  regarded,  both  inlaw  and  ethics,  as  entirely 
personal,  would  not  flow  from  it.  If,  however,  it  should  be 
considered  that  the  defendant  Avas  under  the  same  obligation  as 
his  alienor,  would  it,  when  coupled  with  his  subsequent  promise, 
impose  upon  him  a  legal  obligation  ? 

To  determine  this  question,  it  is  necessary  to  enquire  whether 
there  are  any  acts  on  the  part  of  the  government,  from  which  a 
request  to  enter  upon  and  occupy/  the  public  land  is  to  be  implied; 
or  whether  the  act  itself  can  be  regarded  as  meritorious.  As  to 
the  first  branch  of  the  enquiry,  it  is  said  that  the  pre-emption 
laws  which  have  been  passed  from  time  to  time,  amount  to  a. 
license  and  invitation  to  enter  upon  and  occupy  the  land  of  the 
government.  There  would  be  much  force  in  this  reasoning,  if 
these  acts,  granting  a  prior  right  of  purchase  to  the  occupant, 
were  all  the  legislation  relative  to  the  public  lands.  Rut  they 
are  not. '  Whatever  presumption  they  may  afford  in  favor  of  a  li- 
cense by  the  government,  is  met  and  rebutted  by  the  fact  that 
there  is  a  general  law  of  Congress,  which  has  been  in  force  since 
the  year  .1807,  forbidding,  under  severe  penalties,  all  intrusion 
upon  the  public  lands.  And  I  understand,  that  in  pursuance  of 
the  instructions  of  the  Commissioner  of  the  General  Land  Office, 
this  law  has  been  enforced  in  numerous  instances.  These  pre- 
emption laws,  then,  can  be  regarded  in  no  other  light  than  as  acts 
of  grace,  exempting  such  as  at  the  time  come  within  their  provis- 
ions, from  penalties  which  they  had  previously  incurred, — 
but  not  as  repealing  or  abrogating  the  general  prohibition.  If, 
then,  there  is  no  license  to  settle  upon  the  public  lands,  but  on 
on  the  contrary  it  is  forbidden,  can  the  act  of  doing  so  be  consid- 
ered meritorious,  or  of  that  beneficial  nature  which  would  impose 
a  moral  duty  on  the  government?  It  is  not  every  benefit  that 
may  result  to  one,  from  the  act  of  another,  that  will  create  this 
duty  either  in  morality  or  conscience.  The  nature  of  the  benefit, 
the  manner  in  which  it  is  conferred,  or  the  motive  which  induced 
it,  may  be  repugnant  to  the  feelings  and  wishes  of  the  person 
who  is  benefitted  thereby.  And  no  principle  of  law  will  sanction 
the  idea  that  a  moral  obligation  can  be  imposed  upon  another 
against  his  will.  All  the  circumstances  of  the  transaction  must 
be  of  such  a  nature  as  pre-suppose  a  request,  otherwise  it  will  not 
be  a  good  consideration  for  a  promise.  The  case  cited,  where 
one  man  shot  another,  with  the  intention  of  killing  him — but  so 
far  from  succeeding  in  his  design,  the  wound  cured  him  of  the 
dropsy,  with  which  he  was  at  the  time  afflicted — is  an  illustration 
of  the  principle  that  a  benefit  may  be  conferred  without  creating  a 
moral  or  legal  obligation  to  pay  for  it. 

Under    every  aspect  of  the  case,  I  am  of  opinion  that  the  pro- 
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Ynisc  of  the  defendant  below,  was  not  founded  on  any  legal  or 
moral  obligation,  which  is  recognized  as  constituting  a  sufficient 
consideration  for  such  a  promise. 

The  judgment,  of  the  Court  below  is  reversed  with  costs. 

Judgment  reversed. 


Reuben  Clark,  plaintiff  in  error  v.  The   People   of  the 

State  or  Illinois,  defendants  in  error. 

Error  to  Hamilton. 

A  prisoner  is  entitled  to  a  change  of  venue,  whenever  by  petition  verified  by  >:fiid.".rit.  hu 
brings  himself  within  the  requisitions  of  the  statute.  The  obligation  of  the  judge  i<> 
kllow  it,  is  imperative,  and  admits  of  the  exercise  of  no  discretion. 

The  value  of  the  property  burned,  must  be  stated  in  an  indictment  for  arson. 

Tins  action  was  tried  at  the  March  term,  1833,  of  the  Hamil- 
ton Circuit  Court,  before  the  Hon.  Thomas  C.  Browne. 

The  jury  returned  a  verdict  of  guilty  against  Reuben  Clark. 
the  plaintiff  in  error,  and  the  Court  gave  sentence  that  he  should 
be  imprisoned  in  the  county  jail,  three  weeks,  pay  a  fine  of  $360 
and  the  costs  of  the  prosecution,  and  that  he  should  be  publicly 
whipped  thirty-nine  lashes  on  his  bare  back. 

The  errors  assigned,  are, 

1.  The  refusal  of  the  Court  to  grant  a  change  of  venue. 

2.  The  refusal  of  the  Court  to  quash  the  indictment 
Walter  B.  Scates,  for  the  plaintiff  in  error,  made  the  follow- 
ing points,  and  cited  the  annexed  authorities  : 

1.  The  indictment  does  not  charge  the  crime  to  have  been  com- 
mitted with  a  felonious  intent. 

2.  It  does  not  state  the  value  of  the  property  burned. 

3.  There  is  error  in  the  judgment  of  the  Court  in  over-ruling 
the  defendant's  motion  for  a  change  of  venue. 

At  common  law  the  venue  must  be  laid  where  the  offence  was 
committed.  1  ('hit.  C.  L.  ITT,  178  ;  4  Blac.  Com.  303.— And 
at  common  law  the  venue  was  matter  of  substance.  1  Chit.C.  L. 
177. — And  so  strict  was  the  law  in  this  respect,  that  where  an 
offence  was  commenced  in  one  county,  and  consummated  in  an- 
other, it  could  he  tried  in  neither  (except  some  crimes,  as  larceny 
in  some  case>).     1  Chit.  C.  L.  178  ;  4  Blac.  Com.  303. 

Bur  this  strictness  lias  been  remedied  by  statutes,  so  thai  the 
defendant  may  be  tried  where  the  death  happened,  or  the  gnill 
was  contracted,  or  the  offence  consummated,  or  where  the  offen- 
der was  apprehended,  or  in  the  adjacent  county,  or  in  any  county. 
1  Chit.  C.  L.  179,   180,  181,  182.     But  notwithstanding  this 
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great  .strictness  of  the  common  law,  the  court  possessed  a  dis- 
cretionary power  to  change  the  venue  when  a  fair  and  impartial 

trial  could  not  be  had  in  the  county.  1  Chit.  C.  L.  201,  327, 
494,  495.  The  courts  at  common  law,  possessed  the  like  power 
in  civil  cases.  1  Tidd's  Pr.  548-9.  A  certiorari  lay  at  com- 
mon law,  to  remove  an  indictment  at  any  time  before  trial,  which 
was  one  mode  of  changing  the  venue.  1  Chit.  C.  L.  327,  371, 
378.  4  Blac.  Corn.  320,  321.  See  further  as  to  venue.  2  John. 
Dig.  276,  278. 

Penal  statutes  must  be  construed  strictly,  and  in  favor  of  life 
and  liberty.  4  Blac.  Com.  86,  89,  and  notes  ;  4  Blac.  Com.  373, 
240  (note  10,)  375-6,  397,  401  ;  1  Chit.  C.  L.  218  ;  Foster's  C. 
L.  78,  355-8.  1  Am.  Dig.  269  ;  2  Am.  Dig.  285.  495  :  2  East, 
C.  L.  592-3,  614-15,  629;  Stat.  10,  11  Wm.  642-3,  1099. 

in  capital  cases,  the  defendant  stands  upon  till  his  rights,  and 
cannot  consent  to  his  prejudice.  Breese  109.  Foster  120,  355- 
6  ; — and  by  the  Constitution  of  this  State,  an  impartial  trial  In- 
jury is  secured  to  every  man.  §  9,  Article  8.— See  also  Foster 
C.  L.  398. — And  the  statute  providing  the  mode,  of  changing  the 
venue  is  peremptory — that  the  court  skull  award  a.  change,  when 
the  application  is  made  in  the  mode  and  For  the  causes  set  out  in 
the  statute.(l) 

There  is  error  in  the  judgment  of  the  Court  in  over-ruling  the 
defendant's  motion  to  quash,  and  sustaining  the  indictment. 

Arson  is  felony  at  the  common  law.  4  Blac.  Com.  94,  221-2  ; 
2  East  C.  L.  10l5,  1021  :  and  must  he  malicious.  4  Blac.  Com. 
222;  2  East  C.  L.  1019,  1033. 

The  criminal  intention  must  accompany  the  net,  and  from  the 
intention  alone,  is  it  determinable  whether  the  act:  be  criminal  or 
innocent.  It  is  alone  punishable,  being  the  very  gist  of  the 
charge,  and  certain  technical  words  alone  express  that  intention 
according  to  the  different  degrees  of  ^uiit.  and  they  cannot  be 
supplied  by  any  circumlocution  or  inference.  1  East  C.  L.  446-7. 
As  in  burglary  a  mere  breaking  and  entry,  does  not  constitute 
and  complete  the  offence,  but  it  is  necessary  to  charge  and  prove 
<\  felonious  intent;  and  that  charge  is  contained  alone  in  the 
words  burglariously  and  feloniously,  1  Chit.  C.  L.  172,  242-3; 
4  Blac.  Com.  307,  338-!)  :' Foster's  C.  L.  108  :  2  East  C.  L.  513- 
14,  778,  816,  1015,  1021,  1028-9,  1033. 

The  same  doctrime  applies  to  other  felonies. 

Not  guilty  puts  in  issue  nut  only  the  facts,  but  the  intent  of 
the  party,  and  feloniously  in  felony  is  the  gist  of  the  charge,  4 
Blac.  Com.  338-9  ;  Breese  197.  198.  199  :'  1  Chit.  C.  L.  471-2, 
242,  245,  251a. 

Felonies  must  be  charged  to  be  committed  feloniously  ;  but  if 
an  act  be  charged  to  be  committed  feloniously,  and  it  amount  to 

inn.  L.  «OT:  Gale's  Stat.  63S. 
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:;i  trespass  only,  the  indictment  will  be  bad.     1  Chit.  C.  L.  172, 
242.  245;  1  East  C.  L.  346  :  4  Blac.  Com.  307,  334. 

If  a  statute  create  an  offence,  ur  changes  a  common  law  offence, 
or  alters  the  punishment,  to  inflict  the  statutory  punishment,  its 
language  must  be  pursued  in  describing  the  offence  ;  and  it  must 
likewise  possess  the  common  law  requisites  in  charging  the  intent. 
1  Chit.  C.  L.  281,  276,  282,  218  ;  1  Hale  P.  C.  174  ;  4  Blac. 
Com.  208,  307,  338  ;  Bac.  Abr.  Indict.  G.  1 ;  1  East.  C.  L. 
346,  414,  412-15-20  ;  2  East  C.  L.  576-7,  706,  985,  1006-7  ; 
1106-7,  116-7  ;  Breese  197. 

The  same  rules  apply  to  indictments  under  statutes  as  at  com- 
mon law.     1  Chit.  C.  L.  275,  el  seq. 

And  all  the  precedents  at  common  law  and  under  statutes,  sup- 
port this  doctrine.  4  Blac.  Com.  307,  335,338-9,347,  and  ap- 
pendix 2,  4:  1  East  C.  L.  346,  345,  414,412,  415-20  :  2  East 
( !.  L.  512,  513,  78;;,  979,  987, 1997,  1021 ,  1034  ;  1  Chit.  C.  L. 
172.242:  Breese  197-9. 

Arts  derogatory  to  the  common  law,  are  construed  strictly.  1 
Blac.  Com.  89.  ' 

Our  statute  has  not  repealed  the  common  law  in  its  technicality 
in  charging  the  intent  to  determine  the  degree  of  guilt;  but  it!  at 
all,  onlj  in  the  description  of  the  offence  or  acts  that  constitute 
it.  C.  Code,  §  58,  152  ;  1  East  C.  L.  412,  414-20  :  2  East  C.  L. 
577.  804-5,  1061-2, — and  the  defendant  cannot  be  convicted  of 
felony  under  this  indictment,  but  only  of  a  misdemeanor.  1  Chit. 
C.  L.  637-8  :  2  East  C.  L.  1030-31  ;  R.  L.  C.  Code,  §  59;— for 
the  indictment  cannot  lie  amended.  1  Chit.  C.  L.  279  :  1  Stark. 
Ev.  252^3  ;  1  same,  250,  A.  E.  note  1  :  11.  L.  67,  §  14. 

All  the  rules  (with  that  exception,  &c«)  that  apply  to  civil 
pleadings,  apply  with  greater  strictness  to  criminal  ;  and  an  in- 
dictment, should  be  as  clear,  explicit,  and  certain  as  a  declaration. 
1  Saund.  250  ,/.  e.  note  1  ;  1  Stark;  252-255  ;  1  Chit.  PI.  216- 
257,  255  :  4  Blac  Com.  306-7,  and  notes  ;  1  Chit,  C.  L.  169- 
175,  280-1  ;  Breese  4. 

The  indictment  is  defective  in  not  stating  the  value  of  the 
property,  as,  if  the  property  he  valueless,  it  would  be  no  offence; 
the  law  requiring  the  Court  to  pronounce  judgment  of  line  at  least 
to  the  amount  of  the  value  of  the  property.  R.  L.  133,  (J1  58  ;  2 
East  C.  L  77S  ;  1  Stark.  Ev.  252-55  ;  1-Chit.  PI.  216-37,  255; 
4  Blac.  Com.  :i(iii-7.  and  notes:  1  Chit.  C.  L.  100-175.  280-1; 
i  Saund.  250  '/.  e.  note  1  ;   Breese  4. 

Where  several  arc  indicted  together,  and  the  joint  prosecution 
appears  oppressive,  the  court  may  in  i is  discretion  quash  the  in- 
dictment. 1  Chit.  C.  L.  200: — for  il  does  not  deprive  them  of 
auv  right,  not  even  of  their  full  number  of  challenges.  1  Chit, 
C  I..  ,~).\~)  ;  and  if  they  refuse  to  join  in  their  challenges,  fchey 
uniisl  be  tried  separately  :  ibidem  ;  Foster's  C.  \t.  21.  106—7. 
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J.  Sbmplb,  Attorney  General,  for  the  defendants  in  error. 

Wilson,  Chief  Justice,  delivered  the  opinion  of  the  Court : 

The  plaintiff  in  error  was  indicted  with  three  others  for  the 
crime  of  arson.  Upon  the  calling  of  the  cause,  he  moved  the 
Court  for  a  change  of  venue.  The  motion  was  founded  on  an 
affidavit  in  the  usual  form,  and  assigned  for  cause,  that  he  could 
not  receive  a  fair  trial  in  the  county  in  which  the  cause  was 
pending,  because  of  the  prejudice  of  the  minds  of  the  inhabitants 
of  said  county  against  him.  One  of  the  other  persons  included 
in  the  same  indictment,  was  arrested,  but  did  not  join  in  the 
motion  for  a  change  of  venue.  The  motion  was  overruled  by  the* 
Court.  A  motion  was  then  made  to  quash  the  indictment,  which 
was  also  overruled,  and  exceptions  taken  to  the  opinion  of  the 
Court  on  both  the  motions. 

The  decision  of  the  Court  on  the  first  motion  was  clearly  erro- 
neous. The  Constitution  secures  to  every  person  charged  with 
an  indictable  offence,  a  trial  by  jury,  and  in  order  that  this  trial 
may  be  a  fair  and  impartial  one,  the  law  has  given  to  the  accused 
many  privileges,  and  amongst  these  the  right  to  a  change  of 
venue  is  in  some  instances  the  most  important  ;  and  when,  by 
petition,  verified  by  affidavit,  the  accused  brings  himself  within 
the  requisitions  of  the  statute,  the  obligation  of  the  judge,  or 
court,  to  allow  it,  is  imperative,  and  admits  of  the  exercise  of  no 
discretion  on  account  of  any  supposed  inconveuience  that  may 
result  from  the  exercise  of  the  privilege.1 

It  is  argued  that  if  the  venue  should  be  changed  on  the  appli- 
cation of  one  of  several  defendants  indicted  jointly,  it  would  be 
difficult,  if  not  impossible,  to  try  the  others,  as  the  indictment 
would  have  to  be  sent  to  the  adjoining  county  with  the  accused. 
It  is  unnecessary  to  enquire  whether  any,  or  what  inconvenience 
may  arise  from  a  change  of  venue  under  such  circumstances. 
Whatever  it  might  be,  can  be  avoided  by  preferring  separate 
indictments  against  each.  This  practice  I  am  aware,  is  unusual, 
but  it  is  better  upon  every  principle  of  justice,  that  it  should  be 
adopted,  than  that  the  State's  Attorney  should,  by  his  own  act, 
be  permitted  to  withhold  from  a,  party  an  important  privilege, 
which  has  been  secured  to  him  by  the  law,  as  one  of  the  means 
of  obtaining  impartial  .justice. 

The  next  enquiry  is  whether  the  Court  erred  in  overruling  the 
motion  to  quash  the  indictment,  and  in  afterwards  rendering 
judgment  upon  the  verdict  of  the  jury. 

The  indictment  does  not  allege  the  value  of  the  building 
charged  to  have  been  burned.  This  would  probably  be  unneces- 
sary at  common  law,  as  a  fine  formed  no  part  of  the  punishment 
for  the  offence.  The  statute,  however,  under  which  the  indict- 
ment is  found,  has  changed  the  common  law  in  this  respect  ;  a 
(<  ill   Gooi   is.  tittle  2 Gil.  R.  41:  Barrows®* People  11  111. R.  181. 
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line  equal  in  value  to  the  property  burned,  is  imposed  as  part  of 
the  punishment  for  the  offence.*  The  indictment,  then,  should 
have  charged  the  value  of  the  property  destroyed,  otherwise  it 
could  not  properly  have  been  enquired  into  by  the  jury.  It  would 
form  no  part  of  the  issue  which  they  were  sworn  to  try.  In  this 
respect,  then,  the  indictment  is  defective;  and  the  Court  errrcd  in 
overruling  the  motion  to  quash  it,  and  in  rendering  judgment 
upon  the  verdict  of  the  jury. 

There  are  other  exceptions  taken  to  the  sufficiency  of  the 
indictment,  but  it  will  be  unnecessary  to  notice  them,  as,  for  the 
reasons  already  assigned,  the  judgment  of  the  Court  below  must 
be  reversed,  and  the  prisoner  ordered  to  be  discharged. 

Judgment  reversed,  and  prisoner  discharged. 

Note.    See  Berry  v.  Wilkinson  et.  al..  decided  Dee.  term,  1834.    Post.  165. 

The  following  act  was  passed  Feb.  28th,  1839: 

Sec.  1.  Beit,  enacted  by  the  People  of  the  State  of  Illinois,  represented  in  the  General 
Assembly,  That  hereafter,  changes  of  venue  shall  not  bo  granted  after  the  first  term  of 
the  court,  at  which  the  party  applying  might  have  been  heard,  unless  the  party  so  apply- 
ing shall  show  that  the  causes  for  which  the  change  is  asked,  have  arisen,  or  come  to  his, 
her  or  their  knowledge,  subsequent  to  the  term  at  which  tiie  application  might  have  been 
made  ;  and  shall  also  have  given  to  the  opposite  party  ten  days'  previous  notice  of  his  or 
their  intention,  to  make  such  application,  except  in  cases  where  the  causes  have  arisen 
or  come  to  the  knowledge  of  the  party  making  the  application  within  less  than  ten  daya 
of  making  the  same. 

Sec.  2.  In  civil  causes  wherein  there  are  two  or  more  plaintiffs  or  defendants,  a  change 
of  venue  shall  not  be  granted  unless  the  application  is  made  by  or  with  the  consent  of  all 
the  parties,  plaintiffs  or  defendants,  as  the  case  may  be ;  and  in  criminal  cases,  where 
this  application  is  made  by  a  part  of  the  defendants,  and  is  granted,  a  copy  of  the  indict- 
ment, and  not  the  original,  shall  be  transmitted  to  the  court  to  which  the  change  of 
venue  is  ordered  ;  and  the  copy,  certified  by  the  clerk  to  be  correctly  made,  shall  stand 
as  the  original. 

Sec.  3.  All  questions  concerning  the  regularity  of  proceeding  in  obtaining  changes  of 
venue,  and  the  right  of  the  court  to  which  the  change  is  made  to  try  the  cause  and  axe  - 
cute  the  judgment,  shall  be  considered  as  waived  after  trial  and  verdict. 

(«)  Our  Statute  in  this  respect  is  changed  ;  Rev.  Slat.  45  p.  159. 
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John  Mitcheltkee,  appellant  v.  Matthew  Sparks, 
appellee. 

Jlppeal  from  Schuyler. 

A  mistake  in  making  up  the  record  of  a  cause  may  be  corrected  at  a  term  subsequent  to 

that  at  which  the  same  was  disposed  of. 
The  name  "  Nathan  "  was  erased,  and  "Matthew  "  inserted,  in  a   record  at   a  subsequent 

term.(a) 

A')'  tlie  December  term,  1833,  of  this  Court,  the  judgment 
of  the  Court  below  was  reversed  by  default ;  but  in  making  up  the 
record,  the  name  of  "Nathan  Sparks"'  had  been  inserted  in  the 
place  of  "Matthew  Sparks,"  wherever  the  name  of  the  appellee 
occurred. 

At  this  term  of  the  Court,  comes  the  said  appellant,  by  Ford., 
his  attorney,  and  suggests  to  the  Court,  that  in  the  entry  of  the 
order  made  at  the  last  term  of  this  Court,  there  is  error  in  this  : 
That  the  name  of  the  said  appellee  is  written  "Nathan  Sparks,"1 
whereas  it  should  have  been  written  "Matthew  Sparks.1'  and 
enters  ;i  motion  to  amend  accordingly:  and  it  appearing  to  the 
Court  by  an  inspection  of  the  record  aforesaid,  that  such  error 
exists,  It  is  therefore  considered  by  the  Court,  that  said  motion 
be  granted,  and  the  order  aforesaid  amended  in  conformity  there- 
with :  and  that  a  copy  of  said  order  as  amended,  together  with  a 
copy  of  this  order,  be  certified  \<<  the  Circuit  Court  of  Schuyler 
county. 

Iff)  Posl   1 :.'::  Oook  i«.  Wood.  24  III.  R.  295. 
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'he  People  of  the  State  of  Illinois,  ex  relatione  Julius 
C.  Wright  v.  JosiAif  Lamborn,  an  Attorney  and  Coun- 
sellor at  Law. 


\  lawyer  employed  to  defend  a  suit,  is  not  authorized  to  consent  to  the  entry  of  ajudg- 
ment  against  his  client,  without  his  assent.  His  doing  so,  is  a  violation  <>i  the  confidence 
reposed  in  him,  and  if  clone  with  a  corrupt  intent,  involves  such  a  degree  oi  inoral 
turpitude,  as  would  authorize  the  Court  to  strike  his  name  from  the  Roll  oi  Attorneys.!  a) 

An  alteration  of  the  process  of  the  Court,  between  its  delivery  by  the  clerk  to  the  party 
or  his  attorney,  ana  its  reception  by  the  sheriff,  is  illegal,  and  highly  improper. 

in  general,  when;  the  complainant  is  not  the  person  injured,  application  for  a  rule 
Against  an  attorney  to  show  cause  why  hi-  name  should  not  be  stricken  from  the  Roll, 
should  he  based  upon  the  affidavit  of  some  person  who  shall  affirmatively  allege  the  truth 
of  the  charges  preferred  against  the  attorney  and  not  merely  his  belief  in  the  truth  from 
the  information  of  others. 


This  was  n  rule  agahisl  Josiab  Lamborn,  an  attorney  and 
-counsellor  of  the  Supreme  Court,  to  show  cause  why  his  name 
should  not  be  stricken  from  the  Roll  of  Attorneys. 

.Julius  C.  Wright,  the  relator,  hied  an  affidavit  in  the  nature  »r' 
an  information,  in  this  Court,  against  the  defendant,  containing 
five  distinct  charges  of  mal-conduct  in  office,  as  an  attorney  and 
counsellor  at  law. 

The  first  alleged  that  one  Benjamin  Green  recovered  a  judg- 
ment before  a  justice  of  the  peace,  of  Morgan  county,  against  the 
relator,  and  that  by  the  advice  of  Lamborn,  lie  appealed  said  cause 
to  the  Circuit  Court,  and  employed  him  to  conduct  his  defence. 
That  Lamborn,  so  far  from  complying  with  his  duty  as  attorney 
for  Wright,  "corruptly  agreed  with  one  Washington  Weeks  (the 
person  who  claimed  the  right  and  ownership  of  said  judgment) 
and  without  the  knowledge  and  consent  of  the  said  Wright,  but 
for  the  purpose  of  obtaining  a  compromise  of  other  matters  with 
the  said  Weeks,  in  which  the  said  Lamborn  was  interested,  but 
in  which  the  said  Wright  had  nu  interest,"  kv.  he,  that  "'the  said 
judgment  of  said  justice  of  the  peace  should  be  affirmed." 

The  second  charged  the  defendant  with  deserting  his  client 
after  having  received  a  retainer,  and  going  over  to  his  client's 
adversary,  and  assisting  him  to  defraud  his  client. 

The  third  was  for  altering  the  date  of  an  execution  from  the 
-Mhh  day  of  June,  to  the  26th  day  of  duly  :,  and  agreeing  with 
the  defendant,  for  his  own  gain,  to  delay  the  collection  of  his 
client's  debt,  upon  the  defendant  in  the  execution  paying  him 
twenty-five  per  centum  per  annum  interest  on  the  amount  of  the 
execution,  so  long  as  he  delayed  its  collection  :  and  for  delaying 
t-he collection  of  theexecution  lor  several  months. 

The  fourth  charged  that  the  defendant  was  employed  and  fully 
paid  by  one  Tallin,  to  defend  a  suit  for  him,  and  thai  after  beijig 

Kt)  People  m.  Harvey.  11  111.  It.  277. 


IU  DECEMBER  TERM,  1834. 


The   People,  v.  Lamborn. 


so  paid,  he  "went  to  the  plaintiffs  in  said  suit,  and  tendered  them 
his  services  as  attorney  to  prosecute  said  suit  against  said  Catlm 
for  them,  stating  to  the  said  plaintiffs,  that  as  he  hall  been  em- 
ployed by  said  Catlin,  he  knew  all  the  secrets  of  bis  defence,  and 
was  better  able  thereby  to  defeat  the  same." 

The  filth  charged  that  said  defendant  after  being  employed  as 
an  attorney  by  one  Berry,  deserted  his  client,  and,  without  his 
knowledge,  went  over  to  his  opponents,  and  conducted  the  cause 
for  them. 

The  relator  stated  in  his  affidavit,  that  he  knew  nothing  of  any 
of  the  charges,  of  his  own  knowledge,  except  the  first,  but  that 
lie  learned  them  from  the  information  of  others,  and  he  believed 
the  same  to  be  true. 

The  defendant  appeared  in  Court  in  person,  and  by  counsel., 
waived  the  issuing  of  process  against  him,  and  pleaded  not  guilty. 

N.  W.  Edwaeds,  Attorney  General,  for  the  People. 

S.  Breese,  for  tie/  defendant. 

WlLSON,  Justice,  delivered  the  opinion  of  the  Court  : 
The  office  of  an  attorney  and  counsellor  at  law,  is  one  of  great 
responsibility.  To  the  lawyer  is  confided  the  cause  of  his  client, 
and  in  the  issue  of  that  cause  may  be  involved  property,  life, 
liberty,  and  character.  It  results,  then,  from  the  magnitude  of 
the  interest  committed  to  him,  tit  at  he  may  be  the  means  of  much 
good,  or  of  extensive  mischief.  When  actuated  by  high  and 
honorable  motives,  the  innocent  may  with  confidence  look  to  him 
for  protection,  and  the  injured  for  redress.  But  by  basely  be- 
traying his  trust,  he  becomes  a  scourge  to  society,  and  a  stain  to 
a  profession  every  where  esteemed  honorable.  Courts  of  justice 
ought,  therefore,  from  a  just  sense  of  their  own  honor  and  integ- 
rity, as  well  as  from  a  regard  to  the  interest  of  the  community. 
to.be  cautious  whom  they  admit  to  administer  in  their  temples, 
and  firm  in  expelling  from  their  portals,  those  whose  conduct 
would  pollute  the  judicial  altar. 

In  this  ease,  five  charges  are  exhibited  against  the  defendant. 
In  relation  to  the  first  charge,  the  Court  is  of  opinion  that  n 
lawyer  employed  to  defend  a  suit,  is  not  authorized  to  consent  to- 
the  entry  of  a  judgment  against  his  client  without  his  assent: 
that  his  doing  so,  is  a  violation  of  the  confidence  reposed  in  him, 
if  done  v% irli  a  corrupt  intent,  involves  such  a  degree  of 
moral  turpitude,  as  would  authorize  the  Court  to  strike  his  name 
from  the  Roll  of  Attorneys.  Although  the  evidence  establishes 
the  fact  that  the  defendant  confessed  a  judgment  in  the  case  of 
Wright,  without  his  knowledge  or  consent,  still  as  it.  is  not  satis- 
factorily shown  that  the  motive  which  induced  the  act,  was 
corrupt   and    criminal,  nor  that  Wright,   the    defendant   in   the 
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action  in  which  the  consent  to  an  affirmance  of  the  judgment  was 
given  by  defendant,  was  injured  thereby, — he  not  having,  a*'  far 
as  the  testimony  shows,  any  legal  defence  in  that  cause, — and  as 
the  defendant  may  possibly  have  misconceived  his  powers,  we 
are  of  opinion  that  the  first  charge  and  specification  are  not 
made  out. 

The  Court,  however,  deems  it  proper  and  necessary  to  say, 
that  while  the  proof  does  not  authorize  the  finding  of  the  specifi- 
cations and  charges  proved,  still  the  defendant's  conduct  is  not 
■free  from  censure. 

The  testimony  in  relation  to  the  second  charge  is  so  inconclu- 
sive, and  involved  in  so  much  confusion  and  obscurity,  that  it 
furnishes  no  data  upon  which  to  form  an  opinion  unfavorable  to 
the  defendant.     He  is  therefore  acquitted  of  that  charge. 

The  Court  cannot  sanction  the  alteration  of  the  execution 
mentioned  in  the  third  charge.  From  the  evidence,  the  inference 
is  strong  that  it  was  made  by  the  defendant,  and  the  Court,  on 
the  presumption  of  the  case,  might  so  consider  it  ;  yet,  as  we  do 
not  perceive  any  criminal  motive  on  the  part  of  the  defendant,  to 
make  the  alteration  complained  of,  and  as  no  injury  resulted  from 
the  alteration  to  cither  of  the  parties  in  the  suit, — and  inasmuch 
as  it  is  not  manifest  that  any  was  intended,  the  Court  conse- 
quently acquits  the  defendant  of  this  charge  ;  but  wishes  it  to  be 
distinctly  understood,  that  an  alteration  of  the  process  of  the 
Court,  between  its  delivery  by  the  clerk  to  the  party  or  his 
attorney,  and  its  reception  by  the  sheriff,  is  illegal,  and  highly 
improper.  The  Court  does  not  consider  that  part  of  the  third 
charge  sustained  by  proof,  which  accuses  the  defendant  of 
corruptly  bargaining  with  Green,  to  receive  25  per  cent,  interest 
for  his  own  benefit. 

With  reference  to  the  fourth  charge,  the  counsel  for  the 
defendant,  in  the  argument  admitted  that  he  had  been  guilty  of 
an  indiscretion  in  his  conduct,  in  the  offer  he  made  to  Berry,  of 
his  services  in  a  suit  in  which  he  had  been  employed  on  the  other 
side,  provided  his  client  would  release  him.  The  Court  feels 
constrained  to  say,  that  an  act  of  this  kind  is  highly  censurable, 
although  there  may  have  been  an  absence  of  a  corrupt  motive, 
and  the  offer  may  have  proceeded  from  a  want  of  reflection,  and 
a  just  sense  of  the  position  an  advocate  occupies  when  retained 
by  his  client.  Nothing,  in  our  judgment,  is  more  undignified 
and  degrading,  than  for  a  lawyer  to  solicit  business  of  those  win) 
.are  litigating  ;  but  more  especially  do  they  consider  it  derogatory 
to  professional  propriety,  for  an  attorney,  after  he  is  in  possession 
of  his  client's  secrets,  to  intimate  a  willingness  to  go  over  to  the 
opposite  side,  either  -with  or  without  the  consent  of  his  client. 
If  the  conduct  of  a  client  should  be  so  dishonorable  or  improper, 
as  to  warrant  the  advocate  in  withdrawing  from  his  cause-,  yet  a 
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just  sense  of  the  delicacy  of:  his  position,  and  a  regard  for  the 
honor  and  character  or!  the  profession,  should  admonish  him  not 
to  intimate  or  express  a  willingness  to  be  employed  by  his  client'? 
adversary,  and  particularly  not  to  act  for  him  in  advance.  As  it. 
appears  from  the  evidence,  that  the  defendant  never  refused  his 
services  to  Catlin,  nor  abandoned  his  case,  he  is  necessarily 
acquitted  of  the  fourth  charge. 

The  Court  is  of  opinion  that  the  proof  is  insufficient  to  sustain 
the  fifth  charge.     The  defendant  is  therefore  acquitted. 

The  information  in  this  case,  it  will  be  seen,  contains  five 
charges.  Wright,  the  relator,  is  the  only  person  charged  to  have 
been  injured  by  the  alleged  misconduct  of  the  defendant.  He- 
appears  in  the  character  of  a  complainant.  The  other  persons 
alleged  to  have  been  injured  by  the  conduct  of  the  defendant, 
either  do  not  appear  at  all,  or  such  as  do,  in  most  instances. 
express  in  their  examination  (whatever  may  have  been  their 
declarations  elsewhere)  their  satisfaction  with  the  professional 
conduct  of  the  defendant  in  their  causes.  From  these  facts  thus- 
developed,  the  Court,  from  a  sense  of  justice,  and  with  a  view  of 
discouraging  applications  that  cannot  be  supported  by  proof,  wish' 
it  to  be  understood,  as  a  general  rule,  that  they  will  not  favor 
applications  of  this  character,  where  the  party  alleged  to  have 
been  injured  by  the  misconduct  of  the  attorney,  shall  not  be  the- 
complaining  party,  and  the  facts  charged  are  not  supported  by 
the  oath  of  that  party,  or  some  other  person  who  shall  affirma- 
tively allege  their  truth,  and  not  merely  their  belief  of  their 
truth  from  the  information  of  others.  In  laying  down  this 
general  rule,  the  Court  does  not  mean  to  be  understood,  that  there 
may  not  be  a  case  of  circumstantial  evidence  which  might  justly 
call  for  its  interposition,  but  the  inference  from  the  facts  sworn 
to,  should  be  strong  and  overpowering,  and  the  invaded  rights  of 
the  injured  individual  demand  the  investigation,  before  the  party 
should  be  called  upon  to  answer  the  accusation.  It  is  not  upon 
every  idle  rumor  put  forth  with  the  garb  and  semblance  of  truth. 
aiiled  by  feelings  of  hostility,  that  a  member  of  the  profession 
should  be  arraigned  for  supposed  misconduct.  It  is  the  duty  of 
the  Court  to  guard  with  vigilance  every  member  of  the  bar  from 
such  assaults,  while  at  the  same  time  it  should  not  shrink  from 
inflicting  exemplary  punishment  upon  those  who  are  guilty  of 
acts  of  delinquency. 

From  a  consideration  of  all  the  circumstances  of  this  case,  the 
Court  cannot  refrain  from  admonishing  the  defendant,  of  the  ne- 
cessity which  in  its  opinion  exists,  that  he  should  hereafter  guard 
his  reputation  with  a  jealous  watchfulness,  and  that  the  indis- 
cretions which  have  been  committed  may  not  be  repeated.  It 
is  also  hoped  that  while  every  member  of  the  liar  may  feel  a 
deep  interest  in  the  reputation  of  the  profession,  that  no  oue  will 
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too  readily  listen  to  charges  and  accusations   against  their  pro- 
fessional brethren,  nor  be  their  accusers  without  good  cause. 

The  rule  to  show  cause  is  discharged. 

Rule  Discharged. 

Justice  BROWNE  dissents  from  the  opinion  of  the  Court,  so  far 
a.s  it  intimates  that  any  of  the  charges  have  been  in  part  sustain- 
ed ;  in  his  opinion,  the  prosecution  has  failed  to  prove  the  acts 
charged,  as  well  as  to  show  a  corrupt  and  criminal  motive. 


David  Ditch,  plaintiff  in  error  v.  Elvira  L.  Edwards, 
executrix  of  Ntnian  Edwards,  deceased,  defendant  in 
error. 

Error  to  Monroe. 

A  return  to  a  summons  signed  by  a  person  as  "  deputy  sheriff,"  without  using  ihe  name 

of  the  sheriff,  is  erroneous  and  void. (a) 
If  judgment  he  rendered  by  default,  against  a  defendant  who  has  not  been  served  with 

process,  the  proceedings  are  coram  non  judice.    But  the  reversal  of  such  a  judgment 

does  not  affect  the  rights  of  the  plaintiff  below. 
A  cause  will  not  be  remanded,  where  the  proceedings  in  the  Court  below  are  coram,  non 

judice. 

J.  B.   Thomas  and  D.  Pricket,  for  the  plaintiff  in  error. 

N.  W.  Edwards,  for  the  defendant  in  error. 

Lockwood,  Justice,  delivered  the  opinion  of  the  Court : 

This  is  a  writ  of  error  to  the  Monroe  Circuit  Court.  The  error 
relied  on,  is  that  the  summons  is  returned  by  a  person  who  signs 
his  name  as  deputy  sheriff,  without  using  the  name  of  the  sheriff. 
At  the  return  term,  a  judgment  was  rendered  by  default.  This 
was  clearly  erroneous  according  to  the  decision  in  the  case  of 
Ryan  v.  Eads.(l)  The  defendant's'  counsel,  on  the  argument, 
conceded  that  the  judgment  must  be  reversed,  but  requested  that 
the  cause  might  be  remanded  to  the  Circuit  Court  for  further  pro- 
ceedings. This  Court  has  power  to  remand  causes  for  further  pro- 
ceedings, where  there  remains  anything  in  the  Court  below  that  is 
legal.  In  this  case,  so  far  as  the  defendant  below  is  concerned, 
(  he  not  having  appeared,  and  there  being  no  service  by  the  sheriff, ) 
the  cause  must  be  considered  as  coram  non  judice,  and  con- 
sequently there  can  be  nothing  to  remand.  The  reversal  of  the 
judgment  below,  however,  cannot  impair  the  rights  of  the  plaintiff 
below;  if  she  has  a  cause  of  action,  it  still  exists,  and  is  in  no 
wise  impaired  by  the  judgment  below,  and  its  reversal  in  this  Court. 
The  judgment  is  reversed  with  costs. 

Judgment  reversed. 

[<•   Pat'  883;  Bnt  see  Timmcrmaa  w.  Phelps  2"  ill.  ft.  L06  :  Banks  vs.  Banks  -'ii  ill.  R.  164. 
;i  i  Brecse  108. 
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James  L.  Wickersham,  plaintiff  in  error,  v.  The  People 
of  the  State  of  Illinois,  defendants  in  error. 

Error  lo   Clay. 

Acta  of  official  misconduct  by  justices  of  the  peace,  done  with  corrupt  motives,  are 

indictable  offences. 
An  indictment  charging  that  the  defendant,  a  jnstice  of  the  peace,  took  up  certain  estray 

animals,  specifying  the  number  and  kind,  and  corruptly  caused  the  same  to  be  apprai,-- 

ed  before  himself  as  such  justice,  is  substantially  goed. 
^'omrts  will  reluctantly  interfere  to  set  aside  a  verdict  and   grant  a  new  trial,  where  the 

proceedings  have  been  regular. 
The  fact  that  the  names  of  two  petit  jurors  are  the  same  as  those  of  two  grand  jurors 

does  not  show  that  they  are  the  same  persons. 
Objections  to  jurors,  if  known,  should  be  made  before  trial. 

This  cause  was  tried  at  the  March  term,  1833,  of  the  Clay 
Circuit  Court. 

S.  Breese,  for  the  plaintiff  in  error,  cited  Nomaque  v.  The 
People,  Breese  109  ;,  Bibb's  and  Hardin's  Reports, passim. 

N.  W.  Edwards,  Attorney  General,  for  the  defendants  in  error. 

Smith,  Justice,  delivered  the  opinion  of  the  Court : 

Wickersham  was  indicted  for  malfeasance  in  office  as  a  justice 
of  the  peace.  The  indictment  charges  that  he  took  up  certain 
estray  animals,  specifying  the  number  and  kind,  and  corruptly 
caused  them  to  be  appraised  before  himself  as  such  justice.  A 
motion  to  quash  the  indictment,  was  made  in  the  Circuit  Court 
before  pleading,  but  on  what  particular  ground  does  not  appear. 
A  jury  trial  was  had,  and  verdict  of  guilty,  upon  which  judgment 
of  fine  and  removal  from  office  was  rendered,  upon  the  recom- 
mendation of  the  jury.  None  of  the  evidence  is  preserved,  nor 
were  any  instructions  asked  of  the  Court.  A  motion  for  a  new 
trial  was  made,  and  the  reasons  filed. 

The  plaintiff  in  error  has  assigned  for  error,  that  the  indictment 
contains  no  indictable  offence,  and  that  the  Circuit  Court  erred 
in  refusing  a  new  trial  from  the  facts  appearing  on  record. 

On  the  first  point  we  are  to  enquire,  whether  an  act  of  an  official 
character,  done  by  a  justice  of  the  peace,  with  a  corrupt  intent, 
is  an  indictable  offence,  and  whether  the  indictment  charges  the 
commission  of  such  an  act  with  such  an  intent.  By  the  110th 
section(l)  of  the  act  relative  to  criminal  jurisprudence,  passed  in 
1833,  it  is  expressly  provided,  that  justices  of  the  peace,  may, 
for  corrupt  acts  of  oppression,  partiality,  or  malfeasance  in  office, 
he  indicted,  and  upon  conviction,  they  shall  be  fined  and  removed 
from  office,  upon  the  recommendation  of  the  jury.  "From  this 
(1)  V,.  1..  195:  Gale's  Stat. 218. 
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From  this  provision  of  that  act.  it  cannot  then  be  doubted,  that 
nets  of  official  misconduct  by  justices  of  the  peace,  done  with 
corrupt  motives,  arc  indictable  offences.  Whether  the  acta 
charged  in  the  indictment  to  have  been  committed,  amount  to 
official  misconduct,  and  whether  or  not  they  are  charged  to  have 
been  done  with  a  corrupt  intent,  and  are  sufficiently  and  certainly 
averred,  will  be  ascertained  by  comparing  the  averments  with 
the  law  regulating  the  mode  of  proceedings  in  the  taking  up  of 
estray  animals. 

The  indictment  charges  the  accused  with  taking  up  the  ani- 
mals and  corruptly  causing  them  to  be  appraised  before  him- 
self. To  authorize  an  appraisement,  the  party  taking  up  the 
estray,  is  to  make  oath  of  the  fact  before  a  justice  of  the  peace, 
who  is  then  to  issue  his  warrant  to  a  constable  to  summon  three 
appraisers,  who  are  to  be  sworn  before  a  justice,  faithfully  and 
impartially  to  value  the  estray.  These  are  the  facts  which  are 
charged  under  the  term,  "appraised  before  himself,'''  used  in 
the  indictment  to  have  been  corruptly  done.  Whether  the  acts 
were  done  ignorantly,  or  for  corrupt  purposes,  would  necessarily 
depend  on  the  evidence  exhibited  on  the  trial,  but  that  such  acts 
would,  in  a  case  where  the  justice  was  a  party  interested,  be 
illegal,  we  cannot  doubt ;  and  that  they  would,  if  done  with  a 
corrupt  intent,  be  an  act  of  malfeasance  in  office,  seems  equally 
certain.  The  indictment  is  then  substantially  good,  although  it- 
might  have  been  more  formal  and  particular  in  setting  out  speci- 
fically each  illegal  and  corrupt  act  embraced  in  the  general  alle- 
gation of  "causing  the  animals  to  be  corruptly  appraised  before 
himself. "a  As  to  the  other  ground  in  refusing  a  new  trial,  it  will 
be  seen  that  according  to  the  decisions  of  this  Court,  it  has  been 
adjudged  in  several  civil  cases,  that  the  exercise  of  the  power  to 
grant  or  refuse  a  new  trial,  is  an  act  of  sound  legal  discretion,  and 
that  with  the  exercise  thereof,  this  Court  will  not  interfere.  The 
case  of  the  Indian  J\"omaquc ,  decided  in  this  Court  in  1825,  has 
been  cited  as  establishing  a  distinction  in  favor  of  granting  new 
trials  in  criminal  cases.  From  an  examination  of  that  case,  it 
well  be  perceived,  that  all  the  Court  say,  is,  that  in  its  opinion," 
the  Circuit  Court  ought,  on  the  facts  which  were  before  it,  to 
have  granted  a  new  trial ;  but  it  does  not  intimate  that  this  Court 
ought  to  grant  one.  It  will  also  be  perceived  that  this  point 
formed  no  ground  of  the  reversal  of  the  judgment  in  that  case  ; 
for  the  proceedings  were  pronounced  coram  non  judiee,  because 
the  bill  of  indictment  was  not  endorsed  "a  true  bill,"  verified  by 
the  signature  of  the  foreman  of  the  grand  jury.  There  is,  how- 
ever, a  marked  difference  between  the  exorcise  of  this  power  in  a 
civil  and  in  a  criminal  case. 

(o)  .Idu'."<  iw.  People,  :l  Scam.  K.  47'?. 
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In  a  civil  case  the  jury  are  the  judges  of:  the  facts  only,  but  in 
a  criminal  one,  they  arc  not  only  the  judges  of  the  facts,  but  of 
the  law,  under  the  direction  of  the  Court.  Courts  will  reluc- 
tantly interfere  to  set  aside  a  verdict  and  grant  a  new  trial,  where 
the  proceedings  have  been  regular,  and  no  misconduct  has  hap- 
pened in  the  jurors,  merely  because  the  jury  may  be  supposed  to 
have  mistaken  the  law  of  the  case,  or  may  have  judged  mistaken- 
ly with  regard  to  the  weight  oil  the  evidence. 

If  this  be  true  with  reference  to  this  exercise  of  this  discre- 
tionary power  in  the  Court  where  the  accused  is  tried  and  asks  for 
a  new  trial,  upon  what  principle  can  this  Court  be  required  to  re- 
verse a  decision  made,  in  the  exercise  of  this  discretion,  under 
such  views  of  this  power? 

The  reasons  on  which  the  new  trial  was  asked  for  in  the  Cir- 
cuit Court,  are  of  extrinsic  facts,  in  reference  to  the  jury  after 
they  were  charged  with  the  case  of  the  accused,  and  because  two 
of  the  petit  jurors  were  members  of  the  grand  jury  who  found 
the  bill  of  indictment  and  consented  thereto. 

The  record  presents  no  evidence  whatever  of  the  facts  alleged, 
except  that  on  the  panels  of  the  jury,  the  names  of  the  two 
jurors  are  similar,  but  whether  they  are  the  same  persons,  does 
not  appear,  nor  that  the  jurors  consented  thereto,  nor  that  the 
defendant  did  not  know  of  the  objection  before  trial,  and  conse- 
quently this  Court  could  not  judge  of  the  merits  of  the  applica- 
tion for  a  new  trial,  did  the  Court  suppose  the  present  case  ex- 
empt from  the  application  of  the  principles  laid  down. 

The  judgment  of  the  Circuit  Court  is  affirmed  with  costs. 

Judgment  affirmed. 

Noie.  This  Court,  previous  to  the  passage  of  the  act  of  July  21, 1837,  (Gale's  Slat.  540.) 
repeatedly  decided  that  an  application  to  set  aside  a  default,  or  to  grant  a  new  trial,  ww 
an  application  addressed  to  tiie  sound  discretion  of  the  Court  where  the  judgment  was 
rendered,  and  that  the  decision  of  the  Court  upon  such  application,  could  not  be  as.-igncd 
for  error. 

Garner  ct.  ol.  a.  Crenshaw,  decided  Dec.  term,  1834, 1-osl;  Sawyer  v.  Si  ephensou,  Breese 
*>;  Cornelius  v.  Boucher,  do.  15 ;  Clemson  v.  Kruper,  do.  162 ;  Collins  v  Clavpole,  do.  164  ; 
Street  v.  Blue,  do.  210;  Adams  ci.  al.  v.  Smith,  do.  221 ;  Vernon  et.  al.  v.'  May,  do.  229 ; 
Littletons  v.  Moses,  Brecse's  App.  1). 

The  second  section  of  that  act  providesthat,  "  Exceptions  taken  to  opinions  or  decisions 
of  the  Circuit  Courts,  overruling  motions  in  arrest  of  judgment,  motions  for  new  trials, 
t.nd  for  continuance  of  causes,  shall  hereafter  be  allowed;  and  the  paity  excepting  may 
ft&aign  for  error  any  opinion  so  excepted  to.  any  usage  to  the  contrary  notwithstanding." 

This  section,  however,  does  not  give  the  right  to  assign  for  error  a  decision  of  a  Circuit 
Court  grunting  a  new  trial,  &c.  It  relates  only  to  the  decisions  of  fhe  Court*  ooerntlinq 
the  motions  therein  contained.    See  a  case  decided  Dec.  term.  1839.  (a\ 


(a)  it  only  relates  tocivil  cases.    Pate  r«.  People,  3  Gil.  R.  663;  Martin w.  people,  13I1J. 
R.  ;^i     In  1837 it  Was  extended  to  crimuia.1  and  penal  cases.     L.  of  18-37  pp.  28  aiul  IDS. 
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Hannison  v.  Clark  ft  at. 

athaniel  Harmison,  plaintiff  in  error,  v.  Reuben  Olahk, 
Jacob  Clark,  Senr.,  and  Lucy  Clark,  his  wife,  and 
Jacob  Clark.  Jr.,  defendants  in  error. 

Error  to  Franklin. 


Exceptions  taken  upon  the  first  trial,  a  new  trial  being  granted  and  had,  cannot  avail  the 
party  excepting.  In  order  to  be  available,  the  exceptions  should  have  been  renewed  on 
;Jtio  last  trial  (it  the  same  ground  of  exceptions  occurred). 

An  application  to  set  aoide  a  judgment  by  default,  or  to  grant  a  new  trial,  is  an  application 
addreeeed  to  the  discretion  of  the  Court,  and  the  decision  of  the  Court  upon  pueh  appli- 
cation, cannot  be  assigned  for  error. 

A  party  cannot  assign  that  for  error,  which  was  for  bis  own  benefit. 


Tins  is  an  action  of  trespass  issued  by  Harmison  against  the 
above  named  defendants,  together  with  Hiram  Clark  and  Abra- 
ham Clark.  Upon  the  two  last  no  service  of  process  was  had, 
nor  was  there  any  appearance  entered  by  them.  The  declaration 
contained,  as  at  first  filed,  two  counts,  the  first  of  which  charged 
that  on  the  11th  of  March,  1832,  with  force  and  arms,  at  the 
county  of  Franklin,  the  defendant  broke  and  entered  the  close  of 
the  plaintiff,  and  set  fire  to,  and  burned  and  destroyed  one  inill- 
house,  one  barn,  two  corn-cribs,  one  stable,  1000  bushels  of  corn. 
one  wagon,  &c,  of  the  value  of  1000  dollars,  and  other  wrongs. 
&c. 

The  second  count  charged  that  on  the  same  day  and  year,  and 
at  the  same  county,  the  defendants,  with  force  and  arms,  set  fire 
to,  burned  down,  and  destroyed  other,  the  property  of  the  plaintiff. 
of  the  value  of  1000  dollars,  and  other  wrongs,  &c. 

At  the  term  to  which  the  writ  was  returnable, — it  having  been 
returned  as  executed  upon  the  defendants  Reuben,  Jacob,  jr., 
and  Jacob,  sen.,  and  Lucy  his  wife,  the  defendants  in  this  writ 
of  error, — the  Court  granted  a  rule  requiring  the  defendants  to 
plead  by  9  o'clock  of  the  next  day.  This  rule  was  granted  and 
entered  of  record  the  3rd  of  October,  18-12.  Accordingly,  on  the 
next  day,  the  4th  of  October,  the  defendants,  Reuben,  Jacob,  jr., 
and  Jacob,  sen.,  filed  their  plea  of  not  guilty,  upon  which  plea 
issue  was  joined  the  same  day. 

At  the  April  term,  18oo,  of  the  Circuit  Court,  to  which  term 
the  cause  had  been  continued  on  motion  of  the  plaintiff,  a  judg- 
ment by  default  was  taken  against  Lucy  Clark  and  Jacob  Clark, 
sen.,  her  husband,  for  their  default  in  not  pleading,  or  otherwise 
answering  on  behalf  of  Lucy,  to  the  plaintiffs'  action,  and  a  jury 
was  called  and  sworn,  to  try  the  issue  joined,  and  to  enquire  of 
damages  against  Jacob  Clark,  sen.,  and  Lucy  his  wife.  The  jury 
returned  a  verdict  of  not  guilty  as  to  the  issue,  and  assessed  the 
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damages  against  Jacob  Clark,  sen.,  :i.nd  Lucy  his  wife,  to  three 
hundred  and  sixty  dollars. 

On  the  trial  before  the  jury,  it  appeared  that  the  burning  of  the 
property  charged,  took  place  in  Hamilton  county,  and  the  Court 
on  motion  of  the  defendants,  excluded  the  evidence  from  the  jury, 
us  to  all  the  defendants  who  were  on  trial.  To  this  decision  the 
plaintiff  excepted. 

On  the  next  day,  the  4th  of  April,  and  before  judgment  was 
entered  on  the  assessment  of  damages,  against  the  defendants  in 
default,  Jacob  Clark,  sen.,  one  of  those  defendants,  made  and 
iiled  his  affidavit,  setting  forth  in  substance,  that  he  had  under- 
stood from  the  sheriff,  when  at  his  house  to  serve  process  on  him- 
self, that  his  wife  Lucy  was  not  included  in  the  suit ;  that  he, 
the  affiant,  did  not  then,  or  at  any  time,  know  that  his  wife  was  a 
party  to  the  suit  ;  that  no  rule  or  notice  was  ever  served  on  him 
■of  any  description  by  which  he  supposed  his  wife  was  a  party  to 
the  suit;  nor  did  he  believe  his  wife  was  ever  summoned  by  the 
sheriff,  or  knew  in  any  manner  that  she  was  a.  party  to  the  suit, 
or  required  to  plead  or  attend  to  the  trial.  The  affidavit  further 
stated  that  the  affiant  was  informed  by  counsel  since  the  trial 
of  the  suit,  and  believed,  that  his  wife  had  a  good  and  meritorious 
defense,  and  that  she  would  be  able  to  show  on  atrial  of  the  merits 
-of  the  case,  that  she  was  in  no  wise  guilty  of  the  trespass  com- 
plained of.  That  he  was  expressly  informed  and  believed,  that 
his  information  came  from  the  plaintiff,  that  the  suit  had  been 
compromised  on  the  part  of  the  other  defendants,  and  that  conse- 
quently he  was  released  from  all  liability  in  the  action.  That  at 
the  last  term  of  the  Franklin  Circuit  Court,  the  plaintiff  suod  the 
affiant  and  others,  not  including  the  wife  of  the  affiant,  and  he,  the 
affiant,  expressly  understood  that  it  was  upon  this  last  suit  that 
he  was  bound  to  answer,  and  that  Ilarmison  had  abandoned 
the  first. 

Upon  this  affidavit  of  Jacob  Clark,  sen.,  he,  and  his  wife,  Lucy, 
moved  the  Court  to  set  aside  the  judgment  of  default  rendered, 
and  the  proceedings  had. 

The  plaintiff  resisted  the  motion,  and  on  its  hearing,  offered  to 
tead  to  the  Court  the  affidavits  of  Warren  ton  L.  Duncan  and 
William  Dye,  the  first  of  which  asserted  the  service  of  summons 
on  Lucy  Clark,  as  returned  by  the  affiant,  and  that  the  return  was 
literally  and  in  every  respect,  true.  That  he  never  gave  Lucy 
('lark,  nor  her  husband,  to  understand  that  thefcrmorwas  not  sued, 
or  that  the  suit  was  compromised.  That,  furthermore,  both  of 
these  defendants  had  acknowledged  to  the  affiant,  that  they  were 
summoned,  and  that  they  knew  it.  The  affidavit  of  Foster  and 
Dye  sets  forth  that  they,  the  affiants,  were  present  on  Friday 
morning,  the  5th  of  April,  (the  day  after  the  motion  and  affidavit 
were  made  and  filed,)  and  heard  Jacob  Clark,  sen.,  and  his  wife, 
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admit  that  the  summons  in  this  ease  had  been  served  on  the  latter 
by  the  sheriff  of  Franklin  county,  previous  to  the  October  term, 
1832,  but  that  knowing  that  he  had  not  served  a  certain  capias, 
issued  during  that  term,  at  the  suit  of  Ilarmison,  against  the  same 
parties,  they,  Clark  and  his  wife,  meant  that  he  had  not  served 
that  capias. 

These  affidavit*  the  Court  refused  to  hear,  and  upon  the  affida- 
vit of  Jacob  Clark,  sen.,  set  aside  the  default  and  verdict,  and 
granted  a  new  trial  as  to  all  of  the  defendants,  as  well  those  who 
had  pleaded,  as  those  against  whom  the  default  had  been  taken. 

To  both  of  these  decisions  the  plaintiff's  counsel  excepted. 

The  cause  was  then  continued  until  the  next  succeeding  term 
of  the  Circuit  Court,  at  which  term,  by  leave  of  the  Court  pre- 
viously given,  a  new  count,  by  way  of  amendment  to  the  declara- 
tion, was  filed,  charging  a  trespass  upon  personal  property  only. 
Pleas  were  put  in  by  all  of  the  defendants  in  Court,  including  Lucy 
Clark,  and  Jacob  Clark,  sen.,  and  a  verdict  was  rendered  for  the 
defendants.  Upon  which  verdict  the  Court  gave  judgment  for  costs 
against  llarmisou. 

To  reverse  this  judgment,  and  to  render  final  the  judgment  be- 
fore taken  against  Jacob  Clark,  sen.,  and  his  wife,  this  writ  of 
error  was  prosecuted.  The  cause  was  tried  at  October  term,  1833, 
before  the  Hon.  Thomas  C.  Browne  and  a  jury. 

A.  F.  Grant,  for  the  plaintiff  in  error,  contended  that  thr 
reason  given  in  the  books  why  an  action  of  trespass  quarc  clau- 
sula f  regit  is  considered  a  local  action  in  England,  does  not  exist 
in  this  country.  The  only  substantial  distinction  between  local 
and  transitory  actions  being,  as  laid  down  by  Lord  Mansfield, 
that,  "'Where  the  proceeding  is  in  rem,  and  where  the  effect  of 
the  judgment  cannot  be  had,  if  the  venue  be  laid  in  a  wrong 
place,  the  action  is  local;"  while  here  the  process  of  our  Courts, 
final  process,  as  well  as  all  other,  runs  throughout  the  State,  may 
issue  from  one  county,  and  be  directed  to,  and  executed  by  the 
sheriff  of  another.  If  the  law  ceases  with  the  reason  upon  which 
it  is  founded,  then,  the  common  law  governing  the  laying  of  the 
venue,  in  cases  of  this  kind;  cannot  be  the  law  in  this  State. 
Fabrigus  v.  Moscyn,  Cowp.  170-7,  cited  inTidd's  Practice,  370. 

The  principal  matters  stated  in  the  affidavit  of  Clark,  are  stated 
by  him  on  the  information  of  others,  and  not  of  his  own  know- 
ledge. They  arc  matters,  however,  for  the  most  part,  within  the 
personal  knowledge  of  his  wife,  if  thej  existed;  and  she  nor. 
having  sworn  to  them,  although  with  her  husband  party  to  the 
application  ;  and  some  of  the  facts  stated  being  in  direct  contra- 
diction to  the  return  of  the  sheriff,  the  reading  of  the  counter 
affidavits  offered  by  the  plaintiff,  tended  to  the  eliciting  of  truth 
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and  was  for  that  reason  proper,  on  a,  motion  addressed  to  the  dis- 
cretion of  the  Court. 

Counter  affidavits,  upon  applications  to  hold  to  bail,  &e.,  where 
a  discretion  is  to  be  exercised,  are  admitted  in  the  Court  of  Com- 
mon Pleas  in  England,  and  in  the  American  Courts.  1  Sellon's 
Prac.  113  ;  Johns.  Cases,  105,  cited  in  Am.  Dig.  105. 

The  default  was  taken  against  Clark  and  his  wife,  for  the  want 
of  an  appearance  and  plea  on  behalf  of  the  latter.  The  applica- 
tion to  set  aside  the  default  was  made  by  both  of  them,  and 
should  have  been  predicated  upon  the  joint  or  separate  affidavits 
of  both ;  and  many  of  the  facts  stated  in  the  affidavit  that  was 
made,  being  facts  that  in  their  nature  were  within  the  wife's 
knowledge,  and  she  being  a  party  in  the  application,  her  affi- 
davit, as  to  these  facts  particularly,  was  necessary.  "An  affidavit, 
by  a  third  person,  of  facts  in  the  knowledge  of  a  party,  on  which 
the  application  is  founded,  cannot  be  read,  as  it  ought  to  be  by 
the  party  himself.''     3  Caines  125,  cited  in  1  Am.  Dig.  10. 

The  award  of  a  -new  trial  as  to  all,  upon  the  application  of 
some,  without  the  assent  of  the  others,  is  error  :  Such  in  this  case 
was  the  order,  and  to  that  effect  was  the  application  of  the  de- 
fendants. 1  Washington  322  :  2  Strange  813  ;  2  Blac.  Rs.  1030  ; 
12  Mod.  275;  3  Salk.  362. 

W.  B.  Scates,  for  the  defendants  in  error,  cited  1  Tidd's 
Bract.  369,  404,  430,  433,  434-5,  506-8,  819.  "Where  three 
are  sued,  and  two  suffer  judgment  of  default,  and  the  third  pleads 
to  issue,  and  it  is  found  for  him,  the  two  may  bring  a  writ  of 
error."  2  Tidd's  Pract.  1054  ;  Gould's  Plead.*  116  ;  Bae.  Abr. 
tit.  Local  .fictions  SL  a  \  Cowp.  180  :  4  Term  R.  503  ;  6  East 
598-9. 

Wilson,  Chief:  Justice,  delivered  the  opinion  of  the   Court  : 

In  this  cause  two  trials  were  had  in  the  Court  below.  Upon 
the  first  trial,  judgment  was  rendered  in  favor  of  two  of  the  de- 
fendants, and  judgment  by  default  was  taken  against  Jacob  Clark, 
sen.  and  Lucy  his  wife,  two  other  defendants.  At  the  same  term, 
the  Court,  upon  the  application  of  Jacob  Clark,  sen.,  set  aside  the 
default  against  him  and  his  wife,  and  granted  a  new  trial  as  to 
all  of  the  defendants. 

During  the  progress  of  the  first  trial,  several  exceptions  were 
taken  by  the  plaintiff  to  the  opinion  of  the  Court,  but  these  ex- 
ceptions are  not  now  available.  To  have  enabled  him  to  avail 
himself  of  them,  he  should  have  renewed  them  on  the  last,  trial 
(if  the  same  ground  of  exception  again  occurred,)  as  that  was  a 
trial  dc  -novo,  and  the  judgment  rendered  on  that  trial  is  the  only 
tinal  judgment  in  the  case. 

Upon  the  second  trial,  a  verdict  and  judgment  were  rendered 
in  favor  of  all  the  defendants. 
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From  this  statement  of  the  ease,  the  only  assignment  of  error 
that  can  be  noticed  by  the  Court,  is  that  which  questions  the  cor- 
rectness of  the  order  of  the  Court  below,  setting  aside  the 
default  of  two  of  the  defendants,  and  granting  a  new  trial,  as  to 
all  of  them.  It  has  been  repeatedly  decided,  that  an  application 
to  set  aside  a  judgment  by  default,  or  to  grant  a  new  trial,  is  ad- 
dressed to  the  discretion  of  the  Court,  and  that  the  decision  of 
the  Court  upon  such  application,  cannot  therefore  be  assigned  for 
error.(l)  a  Tt  is  however  contended  that  this  case  is  not  within 
this  general  rule,  because  a  new  trial  was  ordered  as  to  two  of 
the  defendants  who  were  acquitted,  and  Avho  did  not  join  in  the 
application  made  by  the  others  for  that  purpose.  This  position 
might  well  be  assumed  by  those  defendants  who  were  acquitted 
on  the  first  trial,  had  they  afterwards  been  convicted ;  because 
the  effect  of  the  order  was  to  impose  upon  them  the  costs  of 
another  trial,  and  to  subject  them  to  another  chance  of  convic- 
tion. But  the  same  reason  that  would,  under  this  state  0.1  the 
<-ase,  authorize  them  to  assign  this  decision  of  the  Court  for 
error,  precludes  the  plaintiff  from  doing  so.  The  decision  was 
to  his  advantage,  by  multiplying  his  chances  of  success.  He 
therefore  has  no  reason  to  complain,  and  cannot  assign  that  for 
error  which  was  for  his  benefit.  The  judgment  must  be  affirmed 
with  costs : 

Judgment  affirmed- 

(1)  Sec  note  to  last  case. 
\a)  Allen  m.  City  of  Monmouth  37  111.  R.380;  Mitchell  vs.  Chicago  40  111.  R.  174. 


Abraham   Irvin    and   Elizabeth    Irvln,    his    wife,    plaintiffs 

in  error  v.   George   Wright,  defendant  in  error. 

Error  to   Gallatin. 

X  judgment  recovered  after  action  bought,  and  after  plea  pleaded,  cannot  be  setoff 

against  the  plaintiff's  demand. 
The  construction  of  the  English  Btatute  of  set-off,  and  of  §  17  of  onr  practice  act.  should  be 

the  same  in  relation  to  the  time  at  which  the  set-off  slum  Id  exist. 

Tins  action  was  tried  at  the  March  term,  18-^4,  of  the  Gallatin 
Circuit  Court,  before  the  Hon.  Thomas  C.  Browne  and  a  jury. 
A  verdict  was  rendered  for  the  defendant  in  error,  who  was  the 
plaintiff  in  the  Court  below,  for  $55.2f>.  Upon  this  verdict 
judgment  was  entered. 

11.  Eddy.  A.  F.  Grant,  and  vS.  Breese,  for  the  plaintiffs  ir 
error. 

W.  .1.   Gatewooo.  for  the  defendant  in  error. 
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Lockwood,  Justice,  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  assumpsit  brought  by  Wright  to 
recover  compensation  for  work  and  labor  done  and  performed 
for  Mrs.  Irvin  while  sole. 

Among  other  pleas  which  it  is  unnecessary  to  notice,  the  de- 
fendants below  pleaded,  that  since  the  commencement  of  the 
suit  in  the  Court  below,  they  had  recovered  a  judgment  against 
Wright,  which  they  offered  to  set  off  against,  the  damages  sus- 
tained by  the  plaintiff  in  this  suit.  To  this  plea  Wright  de- 
murred, and  the  Circuit  Court  sustained  the  demurrer. 

Did  the  Court  err  in  this  judgment  ?  By  the  17th  section  (1) 
of  the  "  Jlet  concerning  Practice  in  Courts  oj  Law"  it  is 
provided  that  "The  defendant  in  any  action,  brought  upon  any 
contract  or  agreement,  either  express  or  implied,  having  claims 
or  demands  against  the  plaintiff,  may  plead  the  same,"  &c.  The 
only  question  for  our  consideration  under  this  act,  is,  at  what 
time  must  the  claims  or  demands  exist,  so  as  to  justify  then- 
being  set  off  against  the  plaintiff's  demand?  It  was  contended 
in  the  argument,  by  the  counsel  for  Irvin,  that  our  statute  was 
more  comprehensive  than  the  English  statute  of  set-off,  and 
therefore  a  debt  or  demand  due  or  accruing  after  suit  brought, 
might  be  set  off.  The  Court,  hoAvevcr,  upon  an  examination  of 
the  English  statute  of  set-off,  are  of  opinion  that  although  the 
phrase  in  our  statute,  "  claims  or  demands,"  would  admit  of  a 
construction  that  would  embrace  more  modes  of  indebtedness 
than  the  phrase  "  mutual  debts,"  used  in  the  English  statute,  yet 
in  respect  to  the  time  at  which  the  "  claims  or  demands,"  under 
our  statute,  and  the  "  mutual  debts  "  under  the  English  statute, 
should  exist  so  as  to  be  the  subject  of  set-off,  the  same  construc- 
tion as  to  both  statutes  ought  to  prevail. 

In  the  case  of  Evans  v.  Prosser,(2)  the  Court  of  King's  Bench 
held  that  a  judgment  recovered  after  the  action  was  brought,  and 
before  plea  pleaded,  could  not  be  pleaded  as  a  set-off.  This  de- 
cision we  think  in  point,  and  we  do  not  perceive  that  it  violates 
any  principle  of  justice,  or  the  intention  of  the  legislature. 
Should  a  different  construction  prevail,  gross  injustice  might 
frequently  bo  practised.  The  plaintiff,  when  he  commences  his 
suit,  has  a  good  cause  of  action,  and  to  which  the  defendant  has 
no  defence  ;  yet  ii:'  the  rule  should  be  established  that  L*  claims  or 
demands  "  might  be  pleaded  that  originated  or  became  due  after 
suit  is  brought,  it  will  put  it  in  the  power  of  the  defendant,  by 
purchasing  a  note  against  the  plaintiff,  to  defeat  his  action,  and 
consequently  charge  him  with  the  costs.  This  cannot  be  rea- 
sonable, nor  can  it  be  supposed  that  the  legislature  intended  to 
enable  the  defendant  by  an  act  of  his  own,  to  defeat  the  plain- 
tiff's right  of  recovery  in  a.  case  so  situated.     The  Court,  axe  of 

iV<  R   L  4?l ;  Ck:!*'"  Stat.  682.  (31  S  T^rm  K.  IStt. 
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opinion  that  the  demurrer  of  the  plaintiff"  was  properly  sustained 
The  judgment  of  the  Court  below  is  affirmed  with  costs. 
Judgment  affirmed. 

Nate.    See  Edwards  et.  n!.  v.  Todd,  1'onc.  4GS 


William   Tindall,  appellant  c  Daniel  Meeker  appellee. 
.  Ippeal  from   Madison. 

Appeals  from  the  judgments  of  justices  of  the  peaue,  must  be  tried  in  the  Circuil  Court 
d*  novo. 

Where  a  judgment  is  rendered  by  a  justice  of  the  peace  upon  a  note  bearing  interest,  and 
an  appeal  i«  taken  to  the  Circuit  Court,  in  computing  the  amount  due  on  the  note,  in- 
terest should  be  calculated  upon  on  the  note  to  the  time  of  rendition  of  the  judgment 
in  the  Circuit  Court,  and  not  on  the  judgment. 

On  appeal  from  a  judgment  of  a  justice  of  the  peace,  the  Circuit  Court  should  give  judg- 
ment for  the  amount  that  may  be  due,  although  that  amount  may  exceed  the  jurisdiction 
of  a  justice ;  provided  the  justice  had  jurisdiction  at  the  time  of  the  commencement  of 
the  suit.  The  rule  is,  if  an  inferior  court  has  jurisdiction  ab  orlglne.  no  subsequent 
fact  arising  in  the  case,  can  defeat  it.(a) 

Interest  may  be  calculated  at  :;ny  rate  that  the  parties  may  agree  upon. 

This  cause  was  tried  in  the  Circuit  Court  of  Madison  County. 
at  the  May  term,  1834,  before  the  Hon.  Theophilus  W.  Smith. " 

J.   Semple,  for  the  appellant. 

J.  B.  Thomas,  Jr.,  for  the  appellee, 

Lockwood,  Justice,  delivered  the  opinion  of  the  Court : 
Meeker  sued  Tindall  before  a  justice  of  the  peace  on  two  prom- 
issory notes,  one  bearing  interest  at  the  rate  of  twelve  per  centum 
per  annum,  and  the  other  at  the  rate  of  twenty  per  centum  per 
annum.  On  the  trial  before  the  justice,  Meeker  recovered  a 
judgment  for  $92,25,  being  the  amount  of  the  principal  and  in- 
terest of  the  notes,  at  the  time  of  trial,  calculating  the  interest 
at  the  rates  specified  in  the  notes.  To  reverse  this  judgment  an 
appeal  was  taken  to  the  Madison  Circuit  Court,  where  at  the  May 
term,  1804  (after  a  delay  of  sixteen  months  from  the  rendition  of 
the  judgment  of  the  justice  of  the  peace)  a  trial  was  had,"  and 
the  judgment  of  the  justice  of  the  pence  affirmed;  and  the  Court 
in  addition  allowed  $7,75  as  interest,  making  the  judgment  in 
the  Circuit  Court  amount  to  .$100. 

The  Court,  as  appears  from  the  bill  of  exceptions,  in  calcu- 
lating interest,  allowed  interest  «n  the  notes  from  their  respective 
dates,  and  according  to  the  respective  rates  mentioned  in  said 
notes,  up  to  the  time  of  rendering  judgment  in  the  Circuit  Court. 
The  interest,  at  the  rates  specified  in  the  notes,  amounted  with 
(a)  Pot-tan. 
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the  principal  to  more  than  $100.  The  excess  over  that  bum, 
was  remitted  by  the  plaintiff  below.  An  appeal  has  been  taken 
from  the  judgment  to  this  Court,  autl  the  appellant  assigns  for 
error,  1st,  That  the  Circuit  Court  allowed  interest  on  a  judgment 
of  a  justice  of  the  peace,  at  a  greater  rate  than  six  per  cent.  2d. 
That  if  interest  at  the  rate  agreed  on  in  the  notes,  was  allowable, 
then  the  amount  of  principal  and  interest  was  over  $100,  and 
the  Court  could  not  give  judgment. 

In  support  of  the  first  assignment  of  error,  the  act  entitled  "An 
act  regulating  the  interest  of  ??ioney"(l)  is  relied  on.  This 
act  provides  "that  creditors  shall  be  allowed  to  receive  at  the 
rate  of  six  per  centum  per  annum,  for  all  moneys  after  they  be- 
come due  on  any  bond,  bill,  promissory  note,  or  other  instrument 
in  writing,  or  any  judgment  recovered  before  any  court  or  mag- 
istrate, authorized  to  enter  up  the  same  within  this  State,  from 
the  day  of  signing  such  judgment  until  the  effects  be  sold,  or 
satisfaction  of  such  judgment  be  made,"  &c: 

u  Provided  always*  That  nothing  in  this  act  contained  shall 
be  so  construed  as  to  limit  the  rate  of  interest,  for  the  payment  of 
which  an  express  contract  hath  been  made."  To  arrive  at  a 
correct  understanding  of  the  question  how  far  this  statute  applies 
to  the  case  under  consideration,  it  is  necessary  first  to  ascertain 
the  duty  of  the  Circuit  Court,  in  the  trial  of  appeals  from  the 
decisions  of  justices  of  the  peace '(  By  the  o4th(2)  section  of 
the  c<-,/lct  concerning  Justices  of  the  Peace  and  Co?istables,'n 
The  Court  shall  hear  and  determine  appeals  in  a  summary  way, 
without  pleading  in  writing,  according  to  the  justice  of  the  case!" 
And  be  §  35  of  the  same  act,  "The  Court  shall  at  any  time  ad- 
mit such  amendment  of  the  papers  and  proceedings,  as  may  be 
necessary  to  a  fair  trial  of  the  case  upon  its  merits."  The 
construction  put  upon  these  sections,  has  uniformly  been,  that 
causes  brought  up  by  appeal  from  justices'  courts,  shall  be  tried  de 
novo;  and  the  judgment  below  furnishes  no  evidence  to  sustain 
the  correctness  of  the  decision  of  the  justice.  It  consequently  fol- 
lows, that  when  the  cause  is  tried  in  the  Circuit  Court,  its  decision 
not  being  controlled  by  the  decision  below,  the  judgment  must  be 
for  whatever  sum  is  proved  to  be  due  on  the  trial  in  the  Circuit 
Court.  The  Court  therefore  decided  correctly,  that  the  plaintiff 
below  was  entitled  to  the  amount  of  the  note.*,  together  with 
interest  as  agreed  in  the  notes,  to  he  calculated  from  their 
respective  dates,  at  the  expressed  rates  of  interest,  up  to  the 
time  of  rendering  judgment  in  the  Circuit  Court.  Had  the  defen- 
dant acquiesced  in  the  judgment  before  the  justice,  then  the  plain- 
tiff could  oidy  have  collected  six  per  cent,  interest  on  the  judgment, 
whether  he  proceeded  by  execution,  or  by  action  of  debt  on  the 
judgment   before  any  other  court.      "When   a  judgment  is  ob- 

1 1)  B.  L.  350:  Rale's  Stat.  ■  :•!  \.  (2)  a.  L.  395:  Gale's  Stat.  410. 
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tained  upon  n  contract,  that  contract  ceases  to  exist,  and  is  merged 
in  the  judgment,  and  the  judgment  is  operated  upon  and  control- 
led, not  by  the  contract,  but  by  the  statute. "(1)  But  when  an 
appeal  is  taken  from  a  justice's  decision,  the  judgment  becomes 
of  no  effect,  as  it  is  incumbent  on  the  plaintiff  to  produce  his  evi- 
dence anew  in  the  Circuit  Court.  It  comports  with  reason  and 
justice,  that  the  plaintiff  should  recover  all  he  proves  to  be  due 
at  the  time  of  trial ;  and  if  part  of  the  demand  grows  out  of  an 
express  contract  to  pay  more  than  six  per  cent,  interest,  he  has 
by  the  terms  of  the  contract  a  right  to  recover  the  interest  until 
the  note  is  paid,  or  until,  by  a  judgment  that  is  conclusive  on  both 
of  the  parties,  it  ceases  to  be  a  contract  inter  paries,  and  i,s 
merged  in  a  contract  by  operation  of  law.  The  second  assign- 
ment is  equally  untenable.  When  the  action  was  commenced, 
and  the  judgment  rendered  by  the  justice,  he  had  unquestionable 
jurisdiction  of  the  cause.  If  an  inferior  court  entertains  jurisdic- 
tion of  a  case,  and  gives  judgment,  where  by  law  such  inferior 
court  has  no  jurisdiction,  the  whole  proceedings  are  coram, 
aon  judice  and  void  ;  and  all  acting  under  such  void  judgment 
would  be  trespassers.  Now,  can  it  for  a  moment  be  allowed,  if 
no  appeal  had  been  taken,  that  the  justice  and  constable  would 
have  been  trespassers,  if  an  execution  had  been  issued  on  the 
judgment,  and  the  defendant's  goods  taken  and  sold?  To  state 
the  case  is  sufficient  to  show  the  unreasonableness  of  the  propo- 
sit'.on  that  the  defendant  by  taking  an  appeal,  and  by  subsequent 
delay  in  the  Circuit  Court,  until  the  interest  had  accumulated  so 
as  to  make  the  plaintiff's  demand  exceed  $100,  such  subsequent 
accumulation  should  relate  back  and  oust  the  justice  of  the  jurisdic- 
tion or  a  cause  of  which  when  adjudicated  he  had  legal  cogni- 
zance. The  rule  in  such  cases  is,  if  an  inferior  court  has  jurisdic- 
tion ab  origine,  no  subsequent  fact  arising  in  the  case,  can  defeat 
it,  when  it  was  lawful  in  the  inception.  It  has  not  been  made  a 
question  whether  the  Circuit  Court  could,  if  the  plaintiff  had  not 
remitted  it,  have  given  judgment  for  more  than  $100,  yet  had 
the  Court  done  so,  upon  the  principle. here  stated,  that  the  Cir- 
cuit Court  ought  to  render  judgment  for  such  amount  as  appeared 
to  be  due,  it  would  probably  not  have  been  erroneous." 

The   judgment  of   the  Circuit  Court  is  affirmed  with  eust^. 

Judgment  ceffirmed. 


Note.  The  act  ur  February  -j.s,  i.sj:i,  and  which  took  effect  April  1,  1633,  limit*  the  rata 
■ot  interest  which  parties  may  agree  upon  to  12  per  cent,  per  annuo,  R.  L.349;  t>;<*N 
(Mat  848, 

,.\,  Breeso  52. 
a)  Po*t.  19S;  Raymond  r«.  Strobel,  34  111.  R.  ua     RiTes  w.  linmler,  27  III.  R.  29% 
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Phisbas  C.    Hall   and   Samuel   B.    Hall,    plaintiffs   in    error 
v.  Augustine  Byrne  &  Co.,  defendants  in  error. 

Error  to  Jackson. 

A  mortgage  of  lands  is  not  a  note,  bond,  bill,  or  other  instrument  in    writing  within  tlit". 
,,  meaning  of  the  act  iu  relation  to  promissory  notes;  and  a  want  of  consideration,  or  a 

failure  01  consideration  cannot  be  pleaded  to  a  scire  facias  to  foreclose  a  mortgage. (a) 
Statutes  which  treat  of  things  or  persons  of  an  inferior  rank,  cannot,  by  any  general  wordi 

tx?  extended  to  those  of  a  superior. 

This  was  a  scire  facias,  brought  to  foreclose  a  mortgage.  The 
consideration  expressed  in  the  mortgage  is  one  dollar  in  hand 
paid  by  the  mortgagee  ;  and  in  the  defeasance  reciting  that  James 
Hall,  Jr.  is  indebted  to  the  mortgagee  by  note  due  the  1st  of 
May,  1827,  in  the  sum  of  $997,74. 

The  defendants  below  pleaded  three  pleas  :  1.  A  want  of  con- 
sideration ;  2.  A  failure  of  consideration  ;  and  3.  A  part  failure 
of  consideration. 

To  each  of  these  pleas  the  plaintiffs  below  filed  a  general  de- 
murrer, and  the  Court  sustained  the  demurrer,  and  gave  judgment. 
for  the  plaintiffs  below. 

The  cause  was  decided  at  the  April  term,  1834,  of  the  .Jack- 
son Circuit  Court,  by  the  Hon.  Thomas  C.  Browne. 

W.  J.  GrATEWOOl)  and  W.  B.  ScATES,  for  the  plaintiffs  iu 
error. 

If  an  action  at  law  be  commenced  upon  any  note,  bond,  bill,  or 
other  instrument  in  -writing  for  the  payment  of  money  or  pro- 
perty, or  the  performance  of  covenants  or  conditions  by  the 
obligee  or  payee  thereof,  and  there  was  no  consideration,  or  it 
has  in  the  whole  or  in  part  failed  ;  it  may  be  pleaded,  and  judg- 
ment shall  be  given  for  the  defendant  according  to  the  fact. 
R.  L.  482,  §  5.(1 ) 

It  is  laid  down  that  at  common  law,  six  things  should  concur 
to  make  a  good  and  valid  contract  ;  the  fourth  of  which  is,  that 
there  be  a  good  and  sufficient  consideration  or  quid  pro  quo: 
this  had  relation  to  parol  contracts  or  agreements.  Corny n  on 
Oont.  2,  7,  8,  9,  13  ;  Chit,  on  Cont.  2-16,  and  authorities  there' 
cited;  2  Blae.  Cora.  442-445,  at  notes  8,  9,  10;  3  Bos.  &  Pul. 
294,  note  ;  Carson  v.  Clark,  decided  Dec.  term,  1823.(2) 

In  Pillans  v.  Van  Mierop,  it  was  held  that  there  could  not  be 
a  nudum  pactum  in  writing.   Comyn  on  Cont.  7  ;  3  Burr.  1671. 

This  doctrine  was  overruled  in  the  case  of  Mary  Hughes'  Exrs. 
v.  Isabella  Hughes'  Admrx.,  7  Term  R.  350  a.  a.  ;  7  Bro.  Pari. 
Cas.  551,  S.  C,  where  it  was  held  that  in  all  contracts,  whether 

(o)  Woodbury  vs.  Manlove,  :  1  III.  K.  818,  and  tot  ss;  M:  Padden   vs.    Poriio  .  SO  til.  it- 
50V . 

(1)  Gale's  Stat,  rtf;  I   :■  n:: 
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they  be  in  writing  or  not,  if!  they  be  not  specialities,  &cansidera 
Hon  must  be  proved,  Comyn  on  Cont.  8,  and  note  4,  'd,  and  note 
5  :  2  Kent  Com.  463—468. 

But  our  statute  has  placed  specialities  on  the  same  looting  with 
simple  contracts  at  common  law,  it'  a  plea  of  a  want  or  failure, 
or  part  failure  of  consideration,  be  pleaded.     R.  L.  488,  §  5. 

A  scire  facias  (exept  in  some  few  cases)  is  a  new  action,  3 
Saund.  72,  note  4.  It  commands  the  Sheriff  that  by  good  and 
lawful  men  he  make  known,  &c.  ;  and  the  sheriff's  return  is,  that 
by  good  and  lawful  men,  naming  them,  he  made  known,  &c.  Id. 
617,  70. 

It  has  been  decided  not  to  be  amendable.  2  Tidd.  Pr.  1037  ; 
and  the  scire  facias  by  our  statute  is  constituted  in  the  place  of 
a  declaration.  R.  L.  486,  §  43.(1)  Consequently,  it  must  pos- 
sess all  the  requisites  of  form  and  substance  of  a  good  declaration. 
Before  the  statute,  any  defect  in  these,  or  the  sheriff's  return, 
must  have  been  objected  to  by  motion  to  quash.  2  Tidd,  Pr. 
1037  :  but  since  the  statute,  it  is  in  the  nature  of  a  declaration, 
and  not  a  summons  :  the  objection  is  not  in  abatement  by  motion 
to  quash,  but  by  plea  or  demurrer.  The  demurrer  opens  the 
whole  of  the  pleadings,  and  although  the  pleas  may  be  defec- 
tive, yet  the  Court  may  look  into  the  scire  facias, and  if  it  be 
defective,    give  judgment  against  the  plaintiffs.      1  Chit.  PI.  647. 

A.  F.  Grant  and  11.  Eddy,  for  the  defendants  in  errror. 

Lockwood,    Justice,  delivered  the  opinion  of  the  Court: 

This  was  a  scire  facias  brought  on  a  mortgage  of  land,  to  sell 

the  premises  under  the  18th  section  of  an  act  entitled,  "  Jin  act 

concerning  judgments   and  executions."  (2)     To  the  scire 

jacias   the    defendants  below  pleaded  three  pleas,    to  wit :   1st. 

That  there  was  no  consideration  for  executing  the  mortgage  ;  2d. 

A   failure  of  consideration  ;  3d.  A  part  failure  of  consideration. 

To  these  pleas  the  plaintiffs  below  demurred,  and  the  Circuit  Court 

sustained  the  demurrer,  and  gave  judgment  for  the  amount  due 

on  the  mortgage,  and  that  the  lands  mentioned  therein  be  sold  to 

satisfy    the    same.     To  reverse  this  judgment  a  writ  of  error  has 

been  brought  to  this  Court,  and  the  only  error  assigned  is,  that 

the  Circuit  Court  erred  in  sustaining  the  demurrer  to  these  pleas. 

To  support  this  assignment,  the   counsel  for  the  plaintiffs  in  error 

rely  on  the  5th  section  of  the  'Vic/  relative  to  promissory  notes, 

bonds,  due  bills,  and  other  instruments  in  writing  (3)  and 

making  them  assignable.' "     This  section  provides  that  "In  any 

action   commenced  or  to  be   commenced  in  any  court  of  law    in 

this    State,  upon    any    note,  bond,  bill,    or   other    instrument  in 

.writing,  for  the  payment  of  money  or  property,  or  the  perform - 

<!)Cale'8  S'aL  529.  (8)H.  L.  Wfl :  Gale's  Btat.898 

(8)  R.  L.  468;  Gale's  Stat  a-m. 
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aoce  of  covenants  or  conditions,  by  obligee  or  payee  thereof,  if 
such  note,  bond,  bill,  or  instrument  in  writing  was  made  or  en- 
tered into  without  a  good  or  valuable  consideration  ;  or  if  the  con- 
sideration upon  which  such  note,  bond,  bill,  or  instrument  in  wri- 
ting, was  made  or  entered  into,  has  wholly  or  in  part  failed,  it. 
shall  be  lawful  for  the  defendant  or  defendants  against  whom  such 
a-ction  shall  bo  commenced  by  such  obligee  or  payee,  to  plead  such 
want  of  consideration,  or  that  the  consideration  has  wholly  or  in 
part  failed." 

Under  the  pleadings,  the  question  presented  for  the  considera- 
of  this  Court,  is  whether  a  mortgage,  executed  and  recorded  ac- 
cording to  the  statute,  is  a  u  note,  bond,  bill,  or  other  instrument 
in  writing,  for  the  payment  of  money  or  property,  or  the  perform- 
ance of  covenants  or  conditions  by  the  obligee  or  payee  thereof," 
and  liable  to  be  defeated  by  either  of  the  pleas  above  mentioned. 
To  arrive  at  a  satisfactory  answer,  it  is  necessary  to  enquire  into 
the  nature  and  effect  of  a.  mortgage.  "  A  mortgage  is  a  convey- 
ance of  lands,  by  a  debtor  to  his  creditor,  as  a  pledge  or  security 
for  the  repayment  of  money  due  ;  with  a  proviso  that  such  con- 
veyance shall  be  void  on  payment  of  the  money  and  interest,  on  a 
certain  day  ;  and  in  the  event  the  money  be  not  paid  at  the  time 
appointed,  the  conveyance  becomes  absolute  at  law,  and  the  mort- 
gagor has  only  &\\  equity  of  redemption  ;  that  is,  a  right  in 
equity,  on  payment  of  principal,  interest,  and  costs,  within  a 
reasonable  time,  to  call  for  a  re-conveyance  of  the  lands.  "(1) 

From  this  definition,  a  mortgage  of  lands  (the  execution  of 
which  is  attended  with  many  legal  solemnities,  and  must  be 
acknowledged  and  recorded,  as  are  all  other  deeds  affecting  real 
estate)  cannot  be  such  an  instrument  in  writing  as  is  contemplated 
by  the  5th  section  of  the  act  aforesaid.  A  mortgage  is  certainly 
not  made  negotiable  by  the  act,  nor  is  it  an  instrument  for  the 
direct  performance  of  covenants  or  conditions  by  the  obligee  or 
payee,  although  it  is  subject  to  be  defeated  by  the  payment  of 
money.  Mortgages  were  in  common  use  when  this  statute  was 
passed,  and  had  the  Legislature  intended  to  have  them  defeated  by 
such  pleas  as  were  interposed  in  this  case,  there  can  be  no  doubt 
that  they  would  have  been  enumerated.  It  is  also  evident  thai 
mortgages  wore  not  intended  to  be  embraced  within  the  act,  be- 
cause the  legislature  use  the  words  "  obligee  or  payee,"  when 
designating  the  plaintiff  to  whose  action  these  pleas  may  be 
pleaded,  instead  of  the  term  "mortgagee."  The  terms  "obligee 
or  payee"  have  a  technical  and  definite  meaning  in  the  statute 
under  consideration,  and  apply  only  to  notes,  bonds  and  bills, 
Whether  such  notes,  bonds,  or  bills  are  given   for  the  payment  of 

CD  Cruise's  Dig.  B9. 
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money  or  property,  or  the  performance  of  covenants  or  conditions, 
and  not  to  mortgages. 

h,  is  also  a  well  settled  rule  of  the  common  law,  that  statutes 
which  treat  of  things  or  persons  or'  an  inferior  rank,  cannot  by 
any  general  words  be  extended  to  those  of- a  superior.(l)  Mort- 
gages are  clearly  instruments  or'  a  higher  dignity  than  bonds, 
promissory  notes,  or  bills,  because  greater  solemnity  is  required 
in  their  execution.  They  are  required  to  be  recorded,  and  the 
same  remedy  given  as  in  case  of  judgments.  The  Court  there- 
fore conclude,  as  well  from  the  general  scope  and  object  of  the 
act  relative  to  "promissory  notes,  bonds,  due  bills,  and  other  in- 
struments in  writing  and  making  them  assignable,"  as  from  the 
consideration  that  the  proceeding  authorized  in  this  ease  is  by 
scire  facias,  and  founded  on  a  record,  that  a  mortgage  is  not  em- 
braced in  the  5th  section  of  the  act  above  mentioned,  and  conse- 
quently the  pleas  were  correctly  overruled  by  the  Court  below. 

Judgment  affirmed  with  costs. 

Judgment  affirmed. 

(1)1  BL-,c.  Com.  &S;Brscse  5<M. 


Jarbot  Garner  and  George  Aydollett,  plaintiffs  in  error 
v.  John  Crenshaw,  defendant  in  error. 

Error  to  Gallatin. 

h  b  application  to  set  aside  a  default,  is  addressed  to  the  sound  discretion  of  the  Court 

and  no  writ  of  error  will  lie  tocorrectitsexerci.se. 
It  is  too  late  to  make  an  application  to  set  aside  a  default  after  one  term  of  tl«.o  Court  haw 

intervened  between  the   term  at  which  the  default  was  taken,  and  that  »t   which  th>- 

motion  was  made 

Judgment  was  rendered  in  this  cause  by  the  Hon.  Thomas  C. 
Browne,. at  the  March  term,  1834,  of  the' Gallatin  Circuit  Court. 

A.  F.  Grant,  for  the  plaintiffs  in  error. 

H.  Eddy,  for  the  defendant  in  error. 

Smith,  Justice,  delivered  the  opinion  of  the  Court: 
This  was  an  action  of  trespass  dc  bonis  asportatis.  Tin- 
defendants  appeared  and  pleaded  and  subsequently  withdrew 
their  pica,  letting  judgment  pass  by  default  against  them.  An 
order  for  the  execution  of  a  writ  of  inquiry  of  damages  was 
entered  ;  but  before  its  execution,  Garner,  one*  of  the  defendants, 
moved  to  set  aside  the  default,  and  asked  leave  to  be  permitted 
to  plead.  The  Circuit  Court  refused  on  the  affidavit  of  Garner, 
(which  disclosed  the  grounds  of  bis  application,)  to  set  aside  the 
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default,  and  order  for  the  execution  of  the  writ  of  inquiry,  to 
which  refusal  the  defendants  excepted.  The  bill  of  exceptions 
contains  the  reason  of  the  Court  for  the  refusal,  which  is  that  one 
term  of  the  Court  had  intervened  between  the  term  at  which  the 
default  was  taken,  and  that  at  which  the  motion  was  made.  It 
is  now  urged  by  the  counsel  for  the  plaintiffs  in  error,  that  the 
reason  given  is  an  insufficient  one,  and  that  the  default  ought  to 
have  been  set  aside,  and  the  defendants  let  in  to  plead.  If  the 
grounds  of  the  application  to  the  Circuit  Court  were  examined, 
they  would  be  found  to  present  no  reasonable  cause  for  vacating 
a  default,  virtually  acceded  to  by  the  defendants  themselves,  by 
the  withdrawal  of  their  plea ;  nor  would  the  grounds  disclosed  in 
the  affidavit  of  one  of  them,  furnish  any  legal  excuse  for  not 
renewing  their  defence  in  time,  if  they  had  so  desired  or  intended, 
as  it  appears  that  one  full  term  had  elapsed  before  the  application 
to  set  aside  the  default. 

Apart,  however,  from  the  merits  of  the  application  to  the 
Circuit  Court,  it  will  be  perceived  that  an  application  to  set  aside 
a  default,  is  addressed  to  the  sound  legal  discretion  of  the  Court, 
and  that  no  writ  of  error  will  lie  to  correct  the  erroneous  exercise 
of  this  power.  The  entering  of  the  default  was  an  interlocutory 
order,  and  its  vacation  depended  on  the  exercise  of  this  discre- 
tionary power  under  the  rules  and  practice  of  the  Circuit  Court, 
and  as  should  best,  under  those  rules,  subserve  the  purposes  of 
justice.  We  are  not  only  satisfied  that  this  power  was  discreetly 
exercised  in  the  present  case,  and  conformably  to  its  justice,  but 
that  the  refusal  to  set  aside  the  default,  cannot  be  assigned  for 
error. 

The  judgment  of  the  Circuit  Court  is  affirmed  with  costs, 

Judgment  affirmed. 

s>v  note  to  the  case  of  Wickersham  v.  Thn  People.     Ante  133. 
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Levi  Piggott,  surviving  executor  of  the  estate  of  George 
Ramey,  deceased,  plaintiff  in  error  v.  Nancy  Ramey, 
widow  and  relict  of  George  llamcy,  deceased,  Foster 
Ramey,  Michael  Palmer  and  Elizabeth  his  wife, 
Polly  Ramey,  John  Smith  and  Eliza  his  wife — Wil- 
liam Ramey,  Catharine  Ramey,  Thadeus  W.  Ramey, 
minors,  who  sue  by  their  next  friend  Nancy  Ramey, 
heirs  at  law  of  George  Ramey,  deceased,  defendants 
in  error. 

Error  to  Monroe. 


Where  the  legislature  directs  an  iziferior  court  as  to  the  mode  of  enforcing  its  orders  or 
decrees,  such  court  possesses  no  discretion,  hut  must  proceed  conformably  to  the  mode 
prescribed. 

A  Conrt  of  Probate  has  no  power  to  render  a  judgment  in  favor  of  heirs  or  devisees, 
against  an  executor  or  administrator  for  failing  or  refusing  to  pay  over  to  such  heirs 
or  devisees,  their  distributive  portions  of  the  estate  of  the  deceased. 

If  an  executor  or  administrator  fail  or  refuse  to  comply  with  the  order  of  the  Court  of 
Probate,  requiring  him  to  make  such  payment,  the  remedy  is  by  attachment  for  con- 
tempt of  Court. 

A.  Cowles  and  N.  W.  Edwards,  for  the  plaintiff  in  error, 
relied  upon  the  following  points  and  authorities  : 

1.  No  action  lies  for  a  legacy  against  an  executor  without  his 
express  assent.  Cowper  284  ;  7  Johns.  103-4  ;  10  Johns.  81 ; 
1  Chit.  Plead.  89,  95,  and  cases  cited  in  note  C.  :  Toller  865, 
•240  ;  1  Chit.  Plead.  101-2. 

2.  Executors  and  administrators  not  liable  at  law  until  a  devas- 
tavit is  legally  established.     Breese  154  ;  Toller  342,  363-8. 

3.  Upon  a  declaration  against  an  executor  or  administrator,  the 
judgment  can  only  be  first  against  the  goods  and  chattels  in  his 
hands  to  be  administered.  2  Saunders  117,  d,  note;  Tidd's 
Appendix  213. 

4.  From  the  uncertain  character  in  which  the  plaintiffs  below 
sue,  no  judgment  can  properly  be  rendered.  9  Saunders  117,  f, 
note  1. 

5.  The  interest  which  these  plaintiffs  took  under  the  will,  was 
a  several,  and  not  a  joint  interest.     1  Saunders  154,  note.(l) 

6.  No  judgment  could  be  rendered  against  defendants  without 
showing  a  previous  demand  for  payment.  1  Mass.  428  :  §  121, 
Act  relative  to  Wills  and  Testaments,  R.  L.  650. 

S.  Breese  and  A.  W.  Snyder,  for  the  defendants  in  error. 

LOCKWOOD,  Justice,  delivered  the  opinion  of  the  Court: 
^  This  was  an  action  of  debt  brought  by  the  heirs  or  devisees  of 
George  Ramey,    deceased,    against  Levi   Piggott,    as    surviving 
III.  Rep.  Vol.  2—10 
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executor  of  said  Ramey.  The  declaration  states,  "  That  the 
plaintiffs,  as  heirs  of  Ramey,  deceased,  heretofore,  to  wit,  on  the 
4th  day  of  January,  1830,  at  a  Court  of  Probate,  held  in  the  town 
of  Waterloo,  Monroe  county,  by  the  Hon.  James  B.  Moor,  Judge 
of  Probate  for  said  county,  by  the  consideration  and  judgment  or 
decree  of  said  Court,  recovered  against  the  said  Levi  Piggott, 
surviving  executor  of  the  estate  of  George  Ramey,  deceased,  the 
sum  of  $389,29,  which  was  then  and  there  adjudged  to  the 
plaintiffs  before  mentioned,  they  being  the  persons  entitled  to  the 
same  under  the  last  will  and  testament  of  the  said  George  Ramey, 
deceased,5'  &c.  The  defendant  below  made  default,  and  judg- 
ment was  given  for  the  plaintiffs  against  the  defendant  personally, 
for  the  above  mentioned  debt  and  costs  of  suit.  The  cause  was 
brought  into  this  Court  by  writ  of  error.  A  number  of  errors 
have  been  assigned.  It  will,  however,  be  unnecessary  to  examine 
any  other  point  in  the  case,  except  whether  a  Court  of  Probate 
had  any  power  to  render  a  judgment  in  favor  of  heirs  or  devisees 
against  an  executor  for  distributive  shares  or  legacies,  under  the 
"«/?c£  relative  to  Wills  and  Testaments,  Executors  and  Ad- 
ministrators, and  the  Settlement  of  Estates"  approved 
January  13d,  1829.  This  power  was,  on  the  argument  of  the 
case,  supposed  to  be  conferred  on  the  Court  of  Probate,  by  the 
121st  and  122d  sections  of  the  act.  The  121st  section  directs 
that  "  If  any  executor  or  administrator  shall  fail  or  refuse  to  pay 
over  any  moneys  or  dividends  to  any  person  entitled  thereto,  in 
pursuance  of  the  order  of  the  Court  of  Probate,  lawfully  made 
within  thirty  days  after  demand  made  for  such  moneys  or 
dividend,  the  Court  of  Probate,  upon  application  made,  shall 
attach  such  delinquent  executor  or  administrator,  and  may  cause 
him  to  be  imprisoned  until  he  shall  comply  with  the  order  afore- 
said, or  until  such  delinquent  is  discharged  by  due  course  of 
law  ;"  and  this  section  further  authorizes  a  suit  to  be  brought  on 
the  bond  of  such  executor  or  administrator,  upon  his  neglect  or 
refusal  to  comply  with  such  order.  The  122d  section  provides, 
that tv  Whenever  it  shall  appear  that  there  are  sufficient  assets  to 
satisfy  all  demands  against  the  estate,  the  Court  of  Probate  shall 
order  the  payment  of  all  legacies  mentioned  in  the  will  of  the 
testator,  the  specific  legacies  being  first  satisfied. "(1) 

The  Court  are  clearly  of  opinion  that  in  neither  of  these 
sections  is  any  authority  given  to  the  Court  of  Probate  to  render 
:i  judgment. 

The  word  order,  used  in  both  sections,  does  woicx  vi  termini 
mean  a  judgment.  That  the  legislature  did  not  intend  to  confer 
the  power  to  give  judgment,  is  evident  from  the  consideration 
that  in  the  121st  section,  provision  is  made  to  proceed  against  the 
executor  or  adminstrator  who  neglects  or  refuses  to  comply  with 

d)  R.  I..  651 ;  Gale's  Stat.  710. 
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the  order  after  demand  being  made,  by  attaching  and  imprisoning 
him  for  contempt ;  and  in  neither  section  is  there  authority  to  is- 
sue an  execution. 

I  Tad    the    legislature  intended  to  have  authorized  the  Court  of 
Probate  to  render  judgment  against  the  executor  or  admnistrator, 
under  these  sections,  the  Court  would  unquestionably  have  been 
required  to  collect  such  judgment  by  the  usual  process  of  execu- 
tion.     The   legislature,   however,  has  only    given  the  remedy  for 
the  refusal  to  comply  with  an  order  of  the  Court  of  Probate,  as 
the  common  law  gives  to  courts  of  record  in  similar  cases  ;  to  wit: 
an  attachment  for  contempt.     When  the  legislature  directs  an  in- 
ferior court  as  to  the  mode  of  enforcing  its  orders  or  decrees,  such 
Court  possesses  no  discretion,  but  must  proceed  conformably  to 
the  mode  prescribed.     The  court  are  further  confirmed  in  this  view 
of   the  subject  by  the  124th  section.     This  section  provides,  that 
"•Executors  or  administrators,  shall  not  be  compelled  to  pay  lega- 
tees or   distributees,  until  bond  and  security  be  given  by  said  le- 
gatees or  distributees,  to  refund  their  due  portion  of  any  debt 
which  may  afterwads  appear  against  the  estate,  and  the  costs  at- 
tending the  recovery  thereof  ;  and  such  bond  shall  be  made  paya- 
ble to  such  executor  or  administrator,  and  shall  be  for  his  indem- 
nity, and  filed  in  the  Court  of  Probate".''  This  provision  is  entirely 
inconsistent  with  the  idea  that  the  Court  of  Probate  has  power  to 
give   a  judgment  which  is  a  final  disposition  of  the  matter  in  con- 
troversy, leaving  no  act  in  pais  to  be  done  to  entitle  the  success- 
ful  party  to  an  execution  which  will  put  him  in  possession  of  the 
fruits  of  his  recovery.     But  if  we  consider  the  order   mentioned 
m    the   121st  and  122d  sections,  as  liable  only  to  be  enforced  by 
attachment  for  contempt,  then  before  the  Court  of  Probate  could 
issue   such   attachment,  evidence  would  have  to  be  furnished  that 
the  executors  refused  to  pay  the  dividend,  and  that  the  devisees  or 
distributees   had  executed  the  bond  with  security,  required  by  the 
124th  section.     In  this  mode,  the  proceediug  before  the  Probate 
Court  would  comply  with  the  requisitons  of  the  statute,  and  con- 
form   to  analogous  proceedings  in  other  Courts,  and  the  symmetry 
of   legal  proceedings  would  be  preserved/1 

The  judgment  is  reversed  with  costs. 

Judgment  reversed. 

•     Row  is  ,-,:.  Kirkpatrick  U  rii.  R  11;  People  m.  Admire  3!l  111.  R.  252.     l  Story's   Eq. 
J.  Sec.  540. 

■      Ralston  ps.  Wood  15  111.  ][.  159:  Stosc  vs.  Pcopli  25  111.  R.  600. 
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Jacob    Crisman    and  Michael    Crisman,    appellants,  v. 
Samuel  T.  Matthews,  appellee. 

Appeal   jrom  Morgan. 

In  a  su't  by  a  sheriff  upon  a  forthcoming  bond  taken  by  him  l'or  property  levied  on  by  an 
attachment,  it  is  unnecssary  for  the  plaintiff  to  show  that  the  attachment  was  actually 
levied  npon  the  property  :  the  judgment  of  the  court  directing  the  property  attached 
to  be  sold,  is  conclusive  as  to  that  point, (a) 

A  defendant  in  a  forthcoming  bond  is  estopped  from  denying  that  an  attachment  had  issued, 
and  that,  the  property  had  been  seized  and  taken  by  the  sheriff;  the  recitals  in  the  con- 
dition of  the  bond,  admit  these  facts. 

This  case  was  tried  at  the  October  term,  1834,  of  the  Morgan 
Circuit  Court,  before  the  Hon.  Samuel  D.  Lockwood,  and  a  judg- 
ment rendered  for  the  appellee  for  $126,88. 

Wm.  Thomas,  for  the  appellants. 

M.  McCoxnell,  for  the  appellee. 

Smith,  Justice,  delivered  the  opinion  of  the  Court : 
This  is  an  action  of  debt  instituted  in  the  Court  below,  by  the 
appellee  against  Peter  D.  Mordecai  and  the  appellants,  upon  a 
bond  executed  by  Mordecai  and  the  appellants,  the  latter  as 
sureties,  to  the  appellee  as  sheriff  of  the  county  of  Morgan  The 
declaration  states,  that  on  the  26th  day  of  April,  1832,  a  certain 
writ  or  attachment  issued  from  the  Circuit  Court  of  Morgan  county, 
at  the  suit  of  Elisha  Kellogg,  against  the  said  Peter  D.  Mordecai, 
for  two  hundred  and  fifty  dollars,  directed  and  delivered  to  the 
said  Matthews  as  sheriff  to  execute  and  return;  that  by  virtue  of 
said  writ,  the  sheriff*  attached  one  horse  and  other  property  of  the 
said  Mordecai,  and  took  the  same  into  possession  ;  that  Mordecai 
being  desirous  of  retaining  possession  of  the  property,  executed  a 
bond,  with  the  Crismans  as  sureties  in  the  penalty  of  $500,  condi- 
tioned that  if  the  said  property  should  be  forthcoming  to  answer 
such  judgment  as  the  Court  might  render  against  the  said  Mordecai 
in  favor  of  Kellogg,  then  the  obligation  to  be  void.  The  breach 
alleged  is  that  Kellogc;  obtained  a  judgment  on  the  22d  of  June, 
1833,  for  two  hundred  and  fifty  dollars,  on  which  judgment  a 
special  execution  issued  on  the  12th  day  of  July,  1833,  directed  to 
the  sheriff  of  Morgan  county,  requiring  him  to  sell  the  property  at- 
tached as  aforesaid,  and  on  the  23d  of  September,  1833,  the  sheriff 
returned  the  execution  endorsed  that  the  property  could  not  be 
found,  whereby  an  action  accrued  to  the  plaintiff*  to  have  and  de- 
mand the  debt  aforesaid 

At  the  May  term,  1834,  of  the  Circuit  Court,  the  defendants, 
Jacob  and  Michael  Crisman,  appeared  and  pleaded  to  the  action 

>  a)  Smith  vs.  Whitaker  11  111.  R.  417";  Gray  vs.  McLean  17  111.  R.  404;  Drake  on  Attach. 
Bee.  330,  339,  344,  3d  Ed..  Brush  vs.  Seguin  24  111.  R.  Xti. 
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in  substance,  that  Matthews,  the  sheriff,  represented  that  he  had 
levied  an  attachment  on  the  personal  property  at  the  suit  of 
Elisha  Kellogg,  and  required  Mordecai  to  execute  the  bond 
declared  on  for  the  delivery  of  the  property  :  Whereas  in  truth 
and  in  fact,  the  said  sheriff  had  not  levied  the  attachment  on  the 
said  property  or  any  part  thereof,  nor  did  he  make  any  return  on 
the  attachment  showing  that  he  had  levied  the  same.  To  this 
plea  there  was  a  demurrer,  and  the  Court  decided  the  ■  plea  insuf- 
ficient. The  defendants  then  had  leave  to  withdraw  the  plea  and 
plead  de  novo ;  and  at  the  same  term  of  the  Court  filed  another 
plea,  alleging  the  same  facts  but  differing  from  the  first  in  the 
conclusion.  To  this  plea  there  was  also  a  demurrer,  which  the 
Court  sustained,  and  gave  leave  to  file  an  additional  plea,  and  the 
cause  was  continued.  At  the  October  term,  1834,  the  defendants 
filed  four  pleas.  The  first  after  craving  oyer  of  the  bond,  alleges, 
that  the  Circuit  Court  of  Morgan  county  never  did  make  any 
order  or  render  any  judgment,  requiring  any  disposition  of  the 
property  specified  in  the  bond,  or  requiring  a  delivery  of  the 
property  to  the  plaintiff,  or  a  sale  of  the  same. 

The  second  plea  alleges  that  the  plaintiff  represented  to  the 
defendants,  that  by  virtue  of  an  attachment  issued  from  the  Cir- 
cuit Court  of  Morgan  county,  at  the  suit  of  Elisha  Kellogg  against 
Peter  D.  Mordecai,  he  had  levied  on  forty  acres  of  land,  situated 
in  the  county  of  Morgan,  and  the  personal  property  specified  in 
the  condition  of  the  bond  declared  on,  and  the  defendants  relying 
on  the  representations  so  made  as  aforesaid,  executed  the  said 
bond,  as  sureties  for  the  said  Mordecai :  Whereas  the  defendants 
aver  that  the  plaintiff'  never  had  levied  the  said  attachment  on 
the  land  aforesaid,  or  on  the  personal  property  aforesaid,  by 
reason  whereof,  the  said  Circuit  Court  never  did  make  any  order 
or  render  any  judgment,  requiring  a  sale  of  said  personal  pro- 
perty, to  satisfy  the  judgment  obtained  by  Kellogg  against  Mor- 
decai, nor  could  the  plaintiff,  by  force  of  the  proceedings  had  in 
the  said  Circuit  Court,  lawfully  claim  or  seize  the  said  personal 
property. 

The  third  plea  alleges  that  the  plaintiff  returned  the  attach- 
ment referred  to,  and  recited  in  the  bond  without  certifying  or 
endorsing  thereon  that  he  had  levied  the  same  on  the  personal 
property  mentioned  in  the  condition  of  the  bond,  or  any  part 
thereof,  by  reason  whereof  the  property  was  taken  and  conveyed 
away  out  of  the  jurisdiction  of  the  Court,  by  the  said  Peter  Mor- 
decai, and  the  Court  could  not  by  reason  of  the  default  of  the 
plaintiff,  render  any  judgment  in  said  suit,  and  subject  the  pro- 
perty to  the  payment  thereof. 

The  fourth  plea  alleges  that  the  attachment  referred  to  and  re- 
cite! in  the  condition  of  the  bond,  was  sued  out  by  Elisha 
Kellogg   against    Mordecai,  on  the    complaint   of  said   Kellogg, 
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alleo-inc  that  said  Mordecai  was  about  to  depart  from  the  State 
with,  the  intention  of  having  his  effects  removed  ;  that  the  said 
Mordecai  never  was  served  with  process  or  summoned  or  notified 
to  answer  the  complaint  of  said  Kellogg  in  said  suit,  and  the 
plaintiff  returned  the  attachment  to  the  said  Court  without  cer- 
tifyino-  or  endorsing  thereon  that  he  had  levied  the  same  on  any 
part  of  the  said  real  or  personal  estate  of  said  Mordecai ;  where- 
upon they  say  that  the  said  judgment  in  favor  of  Kellogg  against 
Mordecai,  is  null  and  void,  and  of  no  force  or  effect. 

To  the  first  plea  filed  in  October,  1834,  the  plaintiff  replied 
that  the  Circuit  Court  of  Morgan  county  had  rendered  judgment, 
and  required  the  property  specified  in  the  bond,  to  be  sold  to 
satisfy  the  same,  concluding  with  a  verification,  &c.  This  repli- 
cation was  joined  by  defendants.  The  plaintiff  demurred  to  the 
other  three  pleas,  and  the  demurrer  being  joined,  the  Court  de- 
cided the  pleas  insufficient.  A  trial  was  then  had  on  the  issue 
taken  upon  the  first  plea,  and  the  Court  decided  on  the  trial  of 
that  issue,  that  the  judgment  in  favor  of  Kellogg  against  Mor- 
decai, was  sufficient  evidence  to  prove  the  issue,  and  that  the 
plaintiff  was  not  bound  to  produce  the  attachment  and  show  by 
the  return  thereon,  that  the  property  had  been  attached,  and  gave 
judgment  for  the  value  of  the  property.  The  defendants  ex- 
cepted to  the  opinion  of  the  Court  in  deciding  that  the  judgment 
was  sufficient  evidence  to  prove  the  issue,  and  have  brought  the 
case  to  this  Court  by  appeal.     The  errors  assigned  are, 

1.  The  Court  erred  in  sustaining  the  demurrer  to  the  plea 
filed  May,  1834. 

2.  The  Court  erred  in  sustaining  the  demurrers  to  the  pleas 
filed  October,  1834. 

3.  The  Court  erred  in  deciding  that  the  judgment  in  favor  of 
Kellowrr  against  Mordecai  was  sufficient  evidence  to  prove  the 
issue  tried  by  the  Court,  and  that  it  was  not  necessary  for  the 
plaintiff  to  produce  the  attachment  and  show  by  the  return  there- 
on, that  the  property  mentioned  in  the  condition  of  the  bond  had 
been  attached. 

Two  questions  are  raised  for  the  consideration  of  the  Court 
upon  the  foregoing  statement  of  the  case,  and  the  errors  as- 
signed. 

1.  Were  the  demurrers  to  the  2nd,  3d  and  4th  pleas  of  the 
defendant  properly  sustained  ?  I  pass  by  the  question  presented 
as  to  the  first  two  pleas  and  the  demurrers  thereto,  because  the 
defendants  having  withdrawn  the  pleas  after  the  judgment  on  the 
demurrers,  cannot  now  assign  that  for  error,  though  if  the  pleas 
were  considered,  they  would  not,  in  my  judgment,  alter  the  pre- 
sent result. 

2.  Was  the  evidence  under  the  issue  found  sufficient  to  justify 
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the    finding  of  the    Court,    and    the   rendition  of  the  judgment 
thereon  ? 

On  the  first  point  it  will  be  perceived  that  the  2nd,  3d  and  4th 
pleas  aver  a  state  of  facts  not  merely  controverting  the  condi- 
tion set  forth  in  the  bond,  but  denying  the  power  of  the  Circuit 
Court  to  render  a  judgment  in  the  attachment  cause  against  the 
original  debtor.  They  also  partake  in  some  particulars  of  a  plea 
of  nul  tiel  record,  and  are  analogous  in  their  form  and  matter. 
From  a  consideration  of  them  they  will  be  seen,  first,  to  attempt 
to  put  in  issue  the  existence  of  matters  distinctly  admitted  in  the 
bond ;  then  to  seek  to  controvert  the  jurisdiction  of  the  Court 
which  rendered  judgment  in  the  action  of  attachment,  and  finally 
to  deny  because  of  certain  alleged  informalities,  as  to  the  levy  and 
return  of  the  sheriff,  that  the  Court  did  render  such  judgment  as  is 
alleged  in  the  plaintiff's  declaration. 

This  statement  of  their  principal  ingredients  and  qualities, 
shows,  without  further  observation,  that  pleas  containing  each 
within  themselves  such  matters  incongruously  joined,  could  not  be 
good. 

On  the  second  point,  I  am  clearly  of  opinion  that  the  defendant 
was  estopped  from  denying  the  admissions  made  in  the  condition 
of  the  bond,  or  of  controverting  their  existence.  The  bond 
recities  the  issuing  of  the  attachment  and  its  coming  into  the  hands 
of  the  sheriff ;  that  it  was  duly  levied  on  the  property  of  Mor- 
decai,  and  covenants  to  restore  it  to  answer  such  judgment  as  the 
Circuit  Court  might  render  against  Mordecai. 

Can  it  be,  after  the  admission  of  the  defendants  of  these  facts, 
verified  by  the  most  solemn  legal  forms  known  to  the  law,  that 
they  shall  be  permitted  to  deny  them,  and  seek  to  avoid  their 
force  and  effect  by  a  resort  to  some  informal  or  insufficient  acts 
of  the  sheriff,  in  the  manner  of  the  levy  or  the  return  of  the  pro- 
cess ?  The  existence  of  the  judgment,  however,  was  alone  by 
the  pleadings  put  in  issue,  and  its  production  was  sufficient  evi- 
dence to  sustain  that  issue.  To  have  required  more,  would  have 
been  to  require  more  than  the  parties  had  called  on  the  Court  to 
investigate  ;  and  not  only  so,  but  what  had  been  already  solemnly 
admitted  by  the  defendants  when  they  became  a  party  to  the  bond. 
The  production  of  the  original  attachment,  with  the  return  of  the 
officer  thereon,  was  wholly  unnecessary,  because  the  judgment  was 
in  itself  conclusive. 

The  Supreme  Court  of  New  York  have  adopted  this  rule  in  a 
case  clearly  analogous.  A  sheriff  who  had  taken  a  bond  with 
sureties  for  the  limits  of  the  jail  granted  to  a  prisoner  in  execu- 
tion, was  sued  for  an  escape,  and  judgment  recovered  against 
him.  He  gave  notice  to  the  sureties  of  the  suit,  which  was  regu- 
larly defended  by  the  sheriff,  aided  by  the  sureties.  The  sheriff 
afterwards  brought  an  action  on  the  bond  for  his  indemnity,  and 
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it  was  held  that  the  recovery  in  the  former  suit  was  conclusive 
evidence  in  the  suit  on  the  bond  ;  and  that  the  defendants  could 
not  on  the  trial  of  the  suit  against  them  on  the  hond,  controvert 
the  fact  of  the  escape.  (1) 

The  judgment  is  affirmed  with  costs. 

Judgment  affirmed. 

(1)  Kip  v.  Brigham  et  al.  li  John?.  15S. 


James  McKinney,  apellant  v.  Isaac  Finch,  appellee. 
Appeal  from  Morgan. 

Where  a  suit  is  brought  betore  a  justice  of  the  peace,  which  terminates  in  a  flnal  judg- 
ment on  the  merits,  there  both  parties  shall  be  precluded  from  further  litigation  in  re- 
lation to  all  matters  that  might  have  been  decided  in  that  case. (a) 

Where  two  distinct  suits  are  brought  before  the  same  justice,  on  the  same  day,  xvpon  two 
demands  which  might  be  consolidated  into  one  suit,  and  which  when  thus  consolidated, 
would  not  exceed  $100,  and  one  suit  is  dismissed,  and  judgment  is  rendered  in  the 
other,  the  proceedings  are  regular. 

The  dismissal  of  a  suit  by  a  justice  of  the  peace,  is  in  effect  a  non-suit,  and  does  not  bar 
a  subsequent  suit  for  the  same  demand,  or  for  a  different  cause  of  action. 

This  cause  was  tried  at  the  May  term,  1834,  of  the  Morgan 
Circuit  Court,  before  the  Hon.  Samuel  D.  Lockwood,  and  a  judg- 
ment rendered  for  the  appellee  for  $34,17,  and  costs.  From  this 
judgment  the  defendant  below  appealed  to  this  Court. 

J.  Lamborn,  for  the  appellant. 

Wm.  Thomas,  for  the  appellee. 

Lockwood,  Justice,  delivered  the  opinion  of  the  Court: 
Finch  sued  McKinney  before  a  justice  of  the  peace,  on  a  sealed 
note,  and  recovered  judgment.  The  suit  was  taken  into  the  Cir- 
cuit Court  of  Morgan  county  by  appeal.  On  the  trial  in  the  Cir- 
cuit Court,  Finch  gave  the  note  in  evidence.  McKinney  then 
proved  that  on  the  same  day  of  the.  trial  of  the  cause  before 
the  justice,  there  was  a  previous  suit  in  favor  of  Finch  against 
McKinney,  which  was  founded  also  on  a  promissory  note,  not  un- 
der seal,  made  payable  to  the  plaintiff,  and  signed  James  McKin- 
ney, by  his  agent  John  A.  McKinney;  This  suit  the  justice  dis- 
missed, because  the  agency  of  John  A.  McKinney  was  not  suf- 
ficiently established.  Both  suits  were  tried  before  the  same  justice, 
and  both  notes  did  not  amount  to  sum  of  $100.  The  defendant 
then  pleaded  and  relied  upon  the  16th  section(2)  of  the  ".ict 
concerninig  Justice  of  the  Peaee  and  Constables ,"  as  a  bar  to 
the  action  ;  but  the  Circuit  Court  overruled  the  defence,  and  gave 
judgment  for  the  sealed  note  above  mentioned.  The  Court  also 
decided  that  the  plaintiff  had  a  right  to  recover  on  one  note,  and 

[a)  Bnckner  vs.  Thompson  11  111.  R.  5*54  ;  Casselberry  »>-.  Forqneir  07  111.  R.  170  :    Lucas 
zs.  Lecompte  4->  111.  R.  &M. 

(3)  K   L.  .'i'.ti :  Gale'sStat.  -liH'. 
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no  right  to  recover  on  the  other  note.  The  16th  section  above 
referred  to  provides  that  "  In  all  suits  which  shall  be  commenced 
before  a  justice  of  the  peace,  each  party  shall  bring  forward  all 
his  or  her  demands  against  the  other,  which  are  of  such  a  nature 
as  to  be  consolidated,  and  which  do  not  exceed  $100  when  con- 
solidated into  one  action  or  defence  ;  and  on  refusing  or  neglect- 
ing to  do  the  same,  shall  be  forever  debarred  from  the  privilege 
of  suing  for  any  such  debt  or  demand."  Did  the  Circuit  Court 
err  in  overruling  the  defence  set  up  under  this  section  of  the  act 
regulating  trials  before  justices  of  the  peace  ?  Did  the  legislature 
mean  that  the  bare  commencement  of  a  suit,  in  which  the  plain- 
tiff' and  defendant  did  not  consolidate  all  their  demands,  should, 
whether  the  cause  was  tried  or  not,  bar  all  debts,  or  demands  not 
consolidated?  The  objects  the  legislature  doubtless  had  in  view, 
were  to  prevent  the  multiplicity  of  suits,  where  the  matters  in 
dispute  were  small,  and  to  avoid  the  unnecessary  accumulation  of 
costs.  These  objects  are  effected,  by  deciding  that  where  a  suit 
is  commenced  before  a  justice,  in  which  all  the  demands  of  the 
parties  may  be  investigated  consistently  with  the  rules  of  law. 
and  such  suit  terminates  in  a  judgment  binding  upon  the  parties, 
if  the  parties  do  not  bring  forward  all  the  demands  which  might 
have  been  consolidated  into  one  action  or  defense,  then  such  de- 
mands, thus  neglected  to  be  exhibited,  shall  not  be  foundation 
of  a  future  action.  To  give  a  construction  to  this  section,  that 
the  commencement  of  a  suit  without  a  trial  and  judgment,  should 
bar  the  claims  of  both  parties,  would  be  productive  of  the  greatest 
injustice.  To  illustrate  this  position,  we  will  suppose  the  follow- 
ing case:  A  plaintiff*  commences  an  action  before  a  justice,  and 
on  the  trial  discovers  that  his  testimony  is  insufficient  to  support 
his  action,  and  he  submits  to  a  non-suit.  This  he  clearly 
may  do,  and  then  bring  a  new  suit  for  the  same  cause  of  action, 
and  upon  sufficient  proof  recover  his  demand.  Can  it  with 
propriety  be  insisted  if  the  judgment  of  non-suit  in  the  sup- 
posed case  does  not  bar  the  demand  sued  on,  that  it  can  have  the 
effect  to  sue  a  demand  not  exhibited  before  the  magistrate, — and 
even  bar  a  demand  of  the  defendant,  that  he  has  had  no  oppor- 
tunity to  litigate?  These  would  be  the  absurd  consequences  of 
deciding  that  the  parties  must  bring  forward  all  their  demands 
upon  pain  of  forfeiting  them  if  a  suit  be  commenced,  whether 
that  suit  result  in  a  final  judgment  or  not.  Such  consequences 
were  never  intended,  and  consequently  we  are  bound  to  give  this 
statute  such  a  construction  as  will  effect  the  objects  contemplated 
by  the  legislature.  These  objects  are  accomplished  by  construing 
the  statute  to  mean,  that  where  a  suit  is  brought  before  a  justice. 
which  terminates  in  a  final  judgment  on  the  merits,  there  both 
parties  shall  be  precluded  from  further  litigation  in  relation  to 
all    matters  that  might  have  been  decided  in  that    case.      The 
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dismissal  of  the  case  first  tried  by  the  justice,  was  in  effect  a  non- 
suit, and  did  not  bar  the  bringing  of  a  new  suit  for  the  same  cause 
of  action,  and  consequently  could  be  no  bar  to  bringing  another 
suit  for  a  different  cause  of  action.  ( 1 ) 

The  judgment  is  therefore  affirmed  with  costs. 

Judgment  affirmed. 

(1)  Carson  vs.  Clark,  Ante  113. 


John   Dedman,    appellant   v.    Levi  Williams,    appellee. 
Appeal  from  Hancock, 

One  man  cannot,  by  his  own  voluntary  act,  make  himself  the  creditor  of  another. 

One  co-partner  or  co-purchaser,  can  in  no  case  recover  in  an  action  for  money  paid, 

against  his  co-partner  or  co-purchaser,  until  the  money  has  actually  been  paid  ;  nor  then 

until  the  tims  for  payment  has  arrived. 
The  giving  of  a  note  is  no  payment. 

This  cause  was  tried  at  the  August  term,  1834,  of  the  Han- 
cock Circuit  Court,  before  the  Hon.  Richard  M.  Young. 

A.  Williams,  for  the  appellant. 

T.  Ford  and  J.  W.  Whitney,  for  the  appellee. 

Lockwood,  Justice,  delivered  the  opinion  of  the  Court: 
This  was  an  action  brought  before  a  justice  of  the  peace,    by 
Williams  against  Dedman,  for  money  paid  by  Williams  for  the 
use  of  Dedman.     On  the  trial  before  the  justice,  a  judgment  was 
rendered  in  favor  of    Williams  for  $72,37  1-2.     The  cause  was 
brought  by  appeal  into   the  Circuit  Court  of   Hancock  county, 
where  it  was  tried  before  a  jury,  and  judgment  for  $76,38  recov- 
ered.    On  the   trial  in  the   Circuit   Court,   the   plaintiff  below 
proved  in  substance,  that  one  Whitney  and  others   purchased  a 
number  of  cattle  at  an  administrator's  sale,  for  which  they  gave 
their  notes  to  the  administrator.     That  afterwards  the  plaintiff 
and  defendant,  with  another  person,  purchased  half  of  said  lot  of 
cattle  of  Whitney  and  others,  paying  them  $30  for  their  bargain, 
and  agreed  to  give  their  note  in  lieu  of  said  Whitney's  note  to 
said  administrator,  he  agreeing  to   accept  plaintiff's  and  defend- 
ant's note  with  security,  for  one  half  of  the  amount  of  Whitney's 
note,  which  had   been  given  for   the  original   purchase  money. 
That  after  the  purchase  made  by  plaintiff  and  defendant,  and  the 
agreement  of  the  administrator  to  take  plaintiff's  and  defendant's 
note  for  half  of  the  purchase  money    as   aforesaid   plaintiff  and 
defendant  took  possession  of  the  half  of  said  lot  of  cattle,  as  their 
joint  property.     It  was  also  proved   that  plaintiff  and  defendant 
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were  to  execute  their  note  to  said  administrator,  at  some  con- 
venient time.  That  shortly  after  these  contracts,  Dedman  started 
with  the  cattle  to  Galena,  to  sell  them  on  the  joint  account  of 
plaintiff  and  defendant ;  that  during  the  absence  of  Dedman, 
Williams  gave  his  note  with  security  to  said  administrator,  for 
the  price  of  said  cattle,  so  purchased  of  the  said  Whitney.  And 
the  said  Whitney  upon  the  surrender  of  the  original  note,  exe- 
cuted his  note  to  said  administrator  for  the  other  half  of  the 
original  purchase  money  for  the  cattle  bought  at  said  administra- 
tor's sale.  That  when  Dedman  returned  from  Galena,  he  divided 
with  Williams  the  proceeds  of  the  sale  of  the  cattle.  The  admi- 
nistrator testified  that  he  held  and  considered  Dedman  liable  to 
him  on  the  promise  to  give  his  note,  and  that  he  had  not  released 
him.  On  this  state  of  the  case,  Williams  brought  his  suit  against 
Dedman,  to  recover  one  half  of  the  amount  for  which  plaintiff 
and  defendant  had  agreed  to  give  their  joint  note  with  security 
to  said  administrator.  Some  irrelevent  testimony  was  also  pro- 
duced, which  it  is  not  necessary  to  notice.  After  the  plaintiff, 
Williams,  had  concluded  the  testimony  as  above  detailed,  Ded- 
man's  counsel  moved  the  Court  to  instruct  the  jury  to  find  for 
the  defendant,  as  in  case  of  a  non-suit,  which  motion,  after  argu- 
ment, was  overruled  by  the  Court.  After  this  motion  was  over- 
ruled, testimony  was  introduced  by  defendant,  and  other  instruc- 
tions were  asked  ;  but  from  the  view  taken  of  the  cases  it  will 
be  unnecessary  to  notice  any  other  point  except  the  question 
whether  the  Court  ought  to  have  instructed  the  jury  that  the 
plaintiff  was  not  entitled  to  recover  upon  the  evidence  that  he 
had  adduced? 

What  was  the  character  of  the  contract  between  the  plaintiff 
and  defendant  ?  They  purchased  of  Whitney  a  lot  of  cattle,  and 
paid  him  $30  down,  and  for  the  remainder  of  the  purchase  money, 
agreed  to  give  their  joint  note  to  an  administrator,  at  whose  sale 
Whitney  had  purchased  the  same  cattle.  When  the  note  was  to 
be  made  payable,  does  not  appear  from  the  testimony.  It  is, 
however,  a  fair  presumption  that  some,  time  was  to  intervene 
before  it  became  due.  Can  then,  one  of  two  joint  purchasers  of 
property,  on  a  credit,  before  the  time  of  credit  has  expired,  by 
giving  his  individual  note  for  the  purchase  money,  immediately 
sue  his  co-purchaser  for  his  proportion  of  the  joint  debt  ?  We 
think  not.  The  rule  of  law  is  well  settled,  that  one  man  cannot 
make  himself,  by  his  own  voluntary  act,  the  creditor  of  another. 
The  relation  that  existed  between  Williams  and  Dedman,  by  the 
purchase  of  the  cattle,  was  that  of  joint  owners  or  partners,  not 
that  of  debtor  and  creditor  to  each  other.  Both  were  bound, 
when  the  time  of  payment  arrived,  to  make  payment  either  to 
Whitney  or  to  the  administrator  ;  and  neither  could,  by  any  act 
of  his  own,  coerce  payment  from  the  other  until  the  time  of  pay- 
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ment  for  the  cattle  had  arrived.  Nor  would  it  vary  the  result 
of  the  case,  if  the  time  of  payment  for  the  cattle  had  elapsed, 
when  this  suit  was  brought.  The  giving  the  note  by  Williams 
for  the  property  purchased  for  the  joint  use  of  himself  and  Ded- 
man,  was  no  payment  so  far  as  Dedman  was  concerned.  Dedman 
was  certainly  bound  to  pay  his  moiety  for  these  cattle,  either  to 
Whitney  or  the  administrator  of  whom  Whitney  purchased.  If 
his  promise  to  give  his  note  to  the  administrator,  should  be  void 
under  the  statute  of  frauds,  upon  which  point  it  is  unnecessary 
to  give  an  opinion,  he  would  still  be  bound  to  pay  Whitney,  of 
whom  he  and  Williams  made  the  purchase.  As  we,  however, 
consider  the  law  well  settled,  that  one  co-partner  or  co-purchaser 
can  in  no  case  recover  in  an  action  for  money  paid,  against  his 
co-partner  or  co-purchaser,  until  the  money  has  actually  been 
paid,  nor  then  until  the  time  of  payment  has  arrived,  we  are  of 
opinion  that  the  instruction  ought  to  have  been  given/  Had 
the  instruction  been  given,  the  plaintiff  would  doubtless  have 
submitted  to  a  non-suit.  This  Court,  therefore,  reverse  the  judg- 
ment below,  and  render  such  judgment  as  ought  to  have  been 
rendered,  to  wit,  a  judgment  as  in  case  of  non-suit  with  costs. 
Judgment  reversed,  and  judgment  of  non-suit  rendered. 

(«)Bm  see  McConnell  vs.  Stettinius.  3 Gil.  B.713;  Ralston  rar.  Wood.  15111.  R,  171,  and 
notes. 


John  Gallipot,  ex  clem.  John  Brunei!,  plaintiff  in  error 
v.  Jonathan  D.  Manlove  and  Moses  Manlove,  de- 
fendants in  error. 

Error  to   Schuyler. 

Where  two  patents  have  issued  for  the  same  lands  to  different  persons,  at.  different  times, 
the  elder  patent  is  the  highest  evidence  of  title,  and,  so  long  as  it  remains  in  force,  i- 
conclusive  against  a  junior  patent. 

A  patent  cannot  be  impeached  by  parol,  in  an  action  of  ejectment. 

The  certificate  of  the  Register  of  a  Land  Office,  of  the  purchase  ol  a  portion  of  the  public 
lands  of  the  IT.  S.,  is,  under  the  statute  of  this  State,  of  as  high  a  character  in  point  of 
evidence  as  a  patent,  in  an  action  of  ejectment;  and  is  to  be  governed  by  the  same  rules 
of  interpretation.    The  elder  certificate  is  conclusive  against  a  subsequent  one. 

This  was  an  action  of  ejectment  tried  at  the  October  term, 
1834,  of  the  Schuyler  Circuit  Court,  before  the  Hon.  Richard  M. 
Young. 

The  cause  was  submitted  to  a  jury,  and  the  jurors  not  being 
able  to  agree  upon  their  verdict,  were  discharged,  by  consent  of 
parties,  and  the  following  agreement  entered  on  the  records  of 
the  Court  : 

"  In  this  case,  the  jury  having  been  out  and  returned  to  the 
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Court,  and  reported  that  they  could  not  agree  upon  a  verdict, 
thereupon  the  parties  agree  that  the  jury  he  discharged,  and  that 
:a  judgment  may  be  entered  against  the  plaintiff  in  the  same  man- 
ner, and  be  placed  in  the  same  situation,  as  to  both  parties,  that 
The  case  would  have  been,  it*  the  jury  had  found  a  verdict  against 
the  plaintiff,  and  the  said  judgment  had  been  rendered  thereon. 
And  the  cause  is  to  stand  in  all  respects  as  though  a  trial  had 
been  had,  and  a  verdict  given  against  the  plaintiff  ;  and  this  agree- 
ment shall  be  entered  upon  the  records  of  this  Court,  and  made  a 
part  thereof. 

John  Gallipot, 
By  B.  McConnell,  his  Attorney, 
Walker  k  Minshall, 

Atoraeys  for  defendants, 

Upon  the  trial  in  the  Court  below,  the  following  bill  of  excep- 
tions was  taken : 

*k  The  plaintiff  in  this  cause,  proved  the  possession  by  the  de- 
fendants, and  produced  the  following  certificate  of  the  Register 
of  the  Land  Office,  and  proved  the  handwriting  of  the  Register,  and 
offered  the  same  in  evidence  to  the  jury,  which  was  objected  to  by 
the  defendants,  which  objection  was  overruled  by  the  Court,  and 
the  certificate  read  as  evidence  by  the  plaintiff,  to  which  opinion  of 
the  Court,  the  defendants  by  their  counsel  except :  the  said  cer- 
tificate is  in  the  words  and  figures  following,  to  wit, — 

'Land  Office,  Springfield,  Illinois, 
November  the  3d,  1884. 
I,  William  L.  May,  Register  of  the  Land  Office  at  Springfield, 
Illinois,  certify  that  on  the  third  day  of  August,  eighteen  hundred 
and  thirty.  John  Brunei'  purchased  of  the  United  States,  at  this 
office,  the  North  West  quarter  of  Section  thirty  of  Township  two 
North,  of  Range  one  West  of  the  fourth  principal  meridian,  as 
appears  from  the  records  on  file  in  this  office. 

William  L.  May,  Reg'r.' 

The  defendants  then  offered  in  evidence  the  certificate  of  the 
Register  of  the  same  Land  Office,  which  was  objected  to  by  the 
plaintiff,  which  objection  was  overruled  by  the  Court,  and  the  said 
certificate  permitted  to  be  read  as  evidence.  The  said  defend- 
ants then  offered  in  evidence  a  duplicate  receipt  from  the  Receiver 
<>f  said  Land  Office  for  said  land,  dated  the  29th  day  of  January, 
1831,  which  was  objected  to  by  die  plaintiff,  which  objection  was 
overruled  by  the  Court,  and  said  duplicate  receipt  was  read  as  ev- 
idence. Said  duplicate  receipt  from  the  Receiver,  and  said  cer- 
tificate of  the  Register,  is  in  the  words  and  figures  following  : 
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•Receivers'  Office,  Springfield, 
No.  4654.  January  the  29th,  1831/ 

Received  from  Jonathan  D.  and  Moses  Manlove,  Schuyler 
county,  111.,  the  sum  of  one  hundred  and  ninety-seven  60-100 
dollars,  being  in  full  for  N.  W.  qr.  of  Section  No  30,  Township 
No.  2  North,  Range  No.  1 W.  4th  pi.  Mer'd.  containing  158  08- 
100  acres,  at  the  rate  of  $1.25  pr.  acre. 

Pre-emption  Act,  1830.  Joiin  Taylor,  Receiver.* 

$197   60-100.. 

'  Land  Office,  Springfield,  Illinois, 
September  19th,  1834. 

1,  William  L.  May,  Register  of  the  Land  Office  at  Springfield, 
Illinois,  do  hereby  certify  that  Jonathan  D.  Manlove  and  Moses 
Manlove,  of  Schuyler  County,  Illinois,  did  on  the  29th  day  of 
January,  one  thousand  eight  hundred  and  thirty  one,  purchase  of 
the  United  States,  at  the  Land  Office  aforesaid,  by  virtue  of  the 
provisions  of  an  act  of  Congress  approved  on  the  29th  of  May, 
1830,  entitled  "  An  act  to  grant  pre-emption  rights  to  the  set- 
tlers on  the  public  lands"  the  North  West  quarter  of  Section 
number  thirty,  in  Township  number  two  North  of  the  base  line, 
in  Range  number  one  West  of  the  fourth  principal  meridian,  con- 
taining one  hundred  and  fifty  eight  acres  and  eight  hundredths  of 
an  acre  ;  all  of  which  facts  appear  of  record  in  the  books  on  file 
in  this  office. 

Given  under  my  hand  the  day  and  date  above  written. 

William  L.  May,  Register  of  the 
Land  Office  at  Springfield,  Illin's.' 

The  defendants  then  offered  to  prove  that  the  defendants  were 
in  possession  of  the  land  in  question,  and  cultivated  the  same 
several  years  before  the  purchase  of  said  land,  either  by  Bruner 
or  the  defendants,  which  was  objected  to  by  the  plaintiff,  which 
objection  was  overruled  by  the  Court,  and  the  witness  produced 
and  sworn,  who  testified  that  said  defendants  had  been  in  posses- 
sion and  cultivated  said  land  for  seven  or  eight  years,  except  a 
part  of  the  time  they  had  been  a  trip  to  the  Mines  out  of  Schuyler 
county,  but  what  time  they  were  at  the  Mines,  witness  did  not  rec- 
ollect. 

To  the  opinion  of  the  Court  in  admitting  said  evidence,  the 
plaintiff  excepts.  The  testimony  being  closed,  and  the  argument 
of  the  counsel  heard,  the  plaintiff  moved  the  court  to  instruct  the 
jury  as  follows,  to  wit, — 

1st.  That  the  certificate  of  the  Register  of  the  land  Office, 
showing  a  sale  of  the  land  to  John  Bruner,  in  August,  1830, 
was  evidence  of  title  in  the  plaintiff,  until  a  better,  legal  and  par- 
amount title  be  exhibited. 

2.  That  the  certificate  of  the  Register  and  duplicate  of  the 
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Receiver  of  the  Land  Office  at  Springfield,  showing  a  sale  of  the 
same  land  in  question  to  the  defendants,  by  the  United  States, 
after  said  sale  of  said  land  to  Braner,  is  not  a  better,  legal  and 
paramount  title  for  said  land  to  defendants. 

3d.  That  the  first  sale  and  conveyance  of  a  tract  of  land  by  the 
United  States,  must  prevail  in  a  court  of  law,  against  any  subse- 
quent sale  and  conveyance  of  the  same  land  to  a  third  person. 

Whereupon  the  Court  gave  the  instructions  numbers  one  and 
three,  as  prayed  for,  and  refused  to  give  instruction  number  two, 
to  which  opinion  of  the  Court,  in  refusing  to  give  said  last 
mentioned  instruction,  the  plaintiff'  excepts.  The  defendants 
then  moved  the  Court  to  give  the  jury  the  following  instructions, 
to  wit, — 

1st.  To  entitle  the  plaintiff'  to  recover,  he  must  prove  that  he 
had  such  a  title  to  the  land  before  he  instituted  his  suit,  as  by  law 
is  deemed,  in  the  action  of  ejectment,  a  legal  title,  and  paramount 
to  defendants'  title. 

5th.  That  if  the  jury  finds  for  the  defendants,  and  the  plaintiff 
Brunei"  gets  a  patent  for  the  land  in  dispute,  he  may  bring  an- 
other action  against  the  defendants,  and  the  present  action  is  no 
bar  to  such  further  suit,  (the  1st,  2d,  4th  and  6th  instructions 
asked  by  defendants  were  refused,)  which  instructions  were  ob- 
jected to  by  the  plaintiff",  which  objections  were  overruled  by  the 
Court,  and  the  instructions  given  to  the  jury.  To  which  opinion 
of  the  Court  the  plaintiff"  excepts  ;  all  of  which  several  exceptions, 
and  this  bill  of  exceptions,  the  plaintiff'  now  prays  may  be  signed 
and  sealed  by  the  judge  and  made  a  part  of  the  records  in  this 
case. 

Let  the  same  be  so. 

Done  in  open  Court,  November  term  of  the  Schuvler  Circuit 
Court,  A.  D.  1834. 

Richard  M.  Young,   [l.s.] 
Circuit  Judge,  &c.  &c. 

The  cause  was  brought  to  this  Court  hy  a  writ  of  error. 
The  errors  assigned,  are, — 

1.  The  Court  erred  in  permitting  to  be  read  to  the  jury  as  evi- 
dence, the  certificate  of  the  Register  of  the  Land  Office  at 
Springfield,  Illinois,  showing  a  sale  of  the  land  in  question  in 
January,  1831,  to  said  Manloves. 

2.  The  Court  erred  in  permitting  the  defendants  to  prove  that 
they  were  in  possession  of,  and  cultivated  said  land  prior  to  the 
sale  of  the  said  land  by  the  United  States  to  the  John  Braner,  as 
shown  by  the  certificate  of  the  Register  of  the  Land  Office  at 
Springfield,  Illinois.     • 

3.  The  Court  erred  in  refusing  to  give  the  second  instruction 
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as  prayed  for  by  the  plaintiff,  and  in  refusing  to  give  the  instruc- 
tion as  asked  by  the  plaintiff. 

4.  The  Court  erred  in  giving  the  instructions  prayed  for  by  the 
defendants. 

The  defendants  refused  to  join  in  error,  and  the  cause  was 
heard  ex  parte. 

Murray  McConnell,  for  the  plaintiff  in  error,  cited  R.  L.  280; 
(1)  Jackson  v.  Lawton,  10  Johns.  23  ;  Jackson  v.  Hart  12 
Johns.  81  ;  2  Harris  and  McHenry's  141-4  ;  3  Story's  Laws 
1976. 

Smith,  Justice,  delivered  the  opinion  of  the  Court: 
This  was  an  action  of  ejectment  brought  to  recover  possession 
of  the  North  West  quarter  of  Section  30,  Town  2  North,  of 
Range  1  West  of  the  4th  principal  meridian,  lying  in  the  county 
of  Schuyler.  A  verdict  was  rendered  for  the  defendant.  On 
the  trial,  the  plaintiff  offered  in  evidence,  a  certificate  of  the 
Register  of  the  United  States'  Land  Office  at  Springfield,  in  this 
State,  dated  November  3d,  1834,  by  which  it  was  declared,  that 
on  the  3d  day  of  August,  1830,  John  Bruner  purchased  of  the 
United  States,  at  the  said  office,  the  land  in  question,  as  appeared 
from  the  records  on  file  in  said  office,  which  was  objected  to,  but 
admitted  by  the  Court,  the  hand  writing  of  the  Register  being 
proved.  The  plaintiff  also  proved  the  possession  of  the  land  by 
the  defendants.  The  defendants  then  offered  in  evidence,  which 
was  objected  to  by  the  plaintiff,  a  duplicate  receipt  •  of  the  Re- 
ceiver of  public  moneys  at  Springfield,  dated  29th  of  January, 
1831,  which  expressed  to  have  received  of  the  defendants  the 
sum  of  $197,60,  being  in  full  for  the  same  land  ;  also  a  certificate 
of  the  Register  of  the  said  Land  Office,  elated  19th  of  September, 
1834,  which  declared,  that  on  the  29th  of  January,  1831,  the 
defendants  purchased  of  the  United  States,  at  the  said  Land 
Office,  by  virtue  of  the  provisions  of  an  act  of  Congress,  approved 
on  the  29th  of  May,  1830,  entitled  '•'•Jin  act  to  grant  pre-emp- 
tion rights  to  settlers  on  the  public  lands,''''  the  same  tract  of 
land  Avhich  appeared  of  record  in  said  office.  The  Circuit  Court 
admitted,  notwithstanding  the  objection  of  the  plaintiff,  the  last 
two  certificates  to  be  read  in  evidence.  The  defendants  were 
also  pennitted  to  prove,  notwithstanding  the  objection  of  the 
plaintiff,  that  the  defendants  were  in  possession  of  the  land  in 
question,  and  cultivated  the  same  several  years  before  the 
purchase  of  the  land,  either  by  Bruner  or  the  defendants,  except 
a  portion  of  time  when  they  had  been  out  of  the  county,  at  the 
Mines — but  how  long  a  time  the  witness  could  not  state. 
Several  sets  of  instructions  were  prayed  for  and  either  given  or 
refused.     But  it  is  not  deemed  essential  .to  refer  to  more  than 

(1)  Gale's  Stat.  287. 
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one  asked  for  the  plaintiff's  counsel,  and  refused  to  be  given 
by  the  Court,  viz  :  the  2d,  "  That  the  certificate  of  the  Register 
and  duplicate  of  the  Receiver  of  the  Land  Office  at  Springfield, 
showing  a  sale  of  the  same  land  in  question  to  the  defendants  by 
the  United  States,  after  said  sale  of  said  land  to  Bruner,  is  not  a 
better,  legal  and  paramount  title  for  said  land  to  defendants." 

On  this  state  of  the  case,  three  questions  seem  naturally  to 
arise  out  of  the  evidence,  on  the  second  instruction  prayed  for : 

1st.  What  is  the  rule  in  reference  to  the  conveyance  by  the 
government  of  the  United  States  of  its  land,  where  there  are  two 
sales  and  conveyances  of  the  same  land  to  different  persons,  and 
at  different  periods  of  time  'i 

2d.  What  is  the  character  and  effect,  and  what  the  extent  of 
the  rights  of  the  parties,  derived  from  the  certificates  of  the 
United  States'  Land  Officers,  by  the  laws  of  this  State  ? 

3d.  Was  the  refusal  of  the  Court  to  give  the  instruction  prayed 
for  by  the  plaintiff's  counsel,  an  error  ? 

On  the  first  point,  we  presume  that  a  patent  for  land,  or  any 
mode  of  sale  adopted  by  the  government  for  the  disposition  of 
the  public  domain,  must  be  subject  to  the  same  rules  of  interpre- 
tation as  ordinary  cases.  It  will  not,  we  apprehend,  be  for  a 
moment  contended  to  be  otherwise.  What  then  is  the  rule 
where  two  patents  have  issued  for  the  same  lands,  to  different 
persons,  at  different  times  '(  The  elder  patent  is  the  highest  evi- 
dence of  title,  and  as  long  as  it  remains  in  force,  it  is  conclusive 
against  a  junior  patent.  The  second  patent  is  inoperative  and 
void,  if  the  land  passed  by  the  first  patent. 

It  is  the  almost  universal  rule  of  our  courts,  to  look  to  the 
elder  patent  in  all  questions  of  title,  and  to  give  it  effect.  It  is 
not  for  the  Court  to  look  to  any  equitable  claim  on  the  general 
government  which  a  third  party  might  have  in  respect  to  lands 
conveyed  to  another  person  prior  to  the  issuing  the  patent.  (l)u 

The  elder  patent  must  be  impeached  and  vacated,  before  any 
title  can  be  set  up  under  the  younger  one,  and  it  cannot  be  im- 
peached by  parol  proof  in  such  an  action  as  the  present.  Letters 
patent  are  matter  of  record ;  they  can  alone  be  avoided  in  chan- 
cery by  a  writ  of  scire  facias  sued  out  on  the  part  of  the  govern- 
ment or  by  some  one  prosecuting  in  its  name,  or  by  a  bill  in 
chancery.  The  settled  English  practice  is  so,  and  we  have  no 
law  or  practice  prescribing  a  different  course.  By  an  examina- 
tion it  will  be  found,  that  the  authorities,  both  English  and 
American,  speak  of  the  case  of  two  successive  patents  for  the 
same  thing,  and  that  the  second  patent  is  void,  though  some  differ- 
as  to  which  shall  pursue  the  remedy  to  vacate  either.     The  better 

(1)  Jackson  exdem.  BlanciOS  v.  Luwtou,  10  Johns.  98;  Jackson  r  — ,  4  Johns.  163; 

Jackson  v  Hart,  13  Johns.  "IT,  81. 

(a)  Jamison  vs.  Doe  &c,  8Scam.  B.  Hi:  Rogiera  vs.  Brent,  5  Gil.  R.  ~>7:;,  and  notes;  Field 
i  i.  Seabury  l'J  How.  1".  S.  R .  3:«  to  co4 ;  Browne  vs.  Pierce,  I  Wal.  I',  s.  R.  805. 
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construction,  however,  and  one  more  consonant  to  the  nature  of 
the  case,  seems  to  be,  that  the  scire  jacias  should  be  prosecuted 
by  the  second  grantee,  to  avoid  the  first,  it  being  a  matter  of 
record,  or  that  he  pursue  his  remedy  by  bill  in  chancery.  (1) 

In  Virginia,  by  a  law  of  that  State,  a  patent  may  be  declared 
void  from  defects  appearing  on  its  face,  without  the  necessity  of 
resorting  to  a  scire  facias  to  appeal  it.(2)  Considering  then  that 
the  rule  of  law  is  as  stated,  in  reference  to  two  patents  issued  at 
different  times,  to  different  persons,  for  the  same  thing,  we  are 
necessarily  led  to  the  consideration  of  the  second  point,  in  which 
is  to  be  examined  the  character  and  effect  of  the  certificates  of 
the  Register  and  Receiver,  and  the  rights  of  the  respective  par- 
ties under  them. 

By  the  4th  section  of  the  act  declaring  what  shall  be  evidence 
in  certain  cases,  approved  10th  January,  1827,(3)  it  is  declared 
that  "  The  official  certificate  of  any  Register  or  Receiver  of  any 
Land  Office  of  the  United  States,  to  any  fact  or  matter  on  record 
in  his  office,  shall  be  received  as  evidence  in  any  court  in  this 
State,  and  shall  be  competent  to  prove  the  fact  so  certified.  The 
certificate  of  any  such  Register  of  the  entry  or  purchase  of  any 
tract  of  laud  within  his  district,  shall  be  deemed  and  taken  to  be 
evidence  of  title  in  the  party  who  made  such  entry  or  purchase, 
or  his  heirs  or  assigns,  to  recover  possession  of  the  land  described 
in  such  certificate,  in  any  action  of  ejectment  or  forcible  entry 
and  detainer,  unless  a  better,  legal,  and  paramount  title  be  exhi- 
bited for  the  same."  From  this  section  of  that  act,  it  is  manifest 
that  the  Register's  certificate  is  raised  to  as  high  a  character  in 
point  of  evidence,  in  the  present  form  of  action,  as  a  patent  pos- 
sibly could  be.  Its  effect  is  to  be  the  same,  and  the  rights  de- 
rived from  it  for  the  purpose  of  recovering  or  maintaining  pos- 
session of  lands  described  in  it,  are  co-extensive  with  the  most 
formal,  regularly  issued  patent. 

These  certificates  not  only  vest  the  title  acquired  by  purchase 
from  the  government  in  the  purchaser,  for  the  purposes  named, 
but  make  that  title  transmissible  to  the  heir  or  to  the  assignee. 
For  any  purpose,  then,  so  far  as  regards  the  character  of  these 
certificates  as  evidence  in  an  action  of  ejectment,  they  must  be 
«onsidered  of  as  high  dignity  as  patents,  and  partaking  of  all  their 
legal  attributes.  Having  settled  their  character  and  effect,  the 
rights  of  the  parties  under  them  must  be  governed  by  the  same 
rules  of  interpretation  as  in  the  case  of  patents.  No  reason  can 
exist  for  an  exception.  There  is,  however,  a  point  of  some  im- 
portance in  the  case,  which  seems  not  to  have  been  adverted  to 
by  counsel  in  the  Court  below  or  here.  The  certificate  of  the 
Register  given  to  Bruner,  shows  the  fact  that  the  land  was  pur- 

(!)  Kine;  v.  Avery,  2  Term  R.  515  ;  Daniel's  case.  Dyer  133. 

12)  Alexander  v.  Greenup,  1  Mnnf.  131 ;  R.  C.  of  Virginia,  of  1E19,  vol.  i.  4(16. 

(3)K.  L.  280  :  Gale's  Stat.  2*7. 
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chased  after  the  passage  of  the'  pre-emption  law.  But  whether 
the  defendants  established  their  right  to  the  pre-emption  at  the 
Land  Office,  before  or  after  the  purchase  by  Bruner,  does  not 
appear  in  the  case.  We  might  presume  it  was  subsequent  thereto, 
and  at  the  time  of  the  payment  of  the  purchase  money ;  but  the 
Register's  certificate  is  given  on  the  19th  September,  1834,  and 
recites  that  the  purchase  was  made  in  pursuance  of  the  act  of  the 
29th  May,  1830.  But  the  Receiver's  certificate  negatives  the 
idea  of  its  being  a  pre-emption  purchase  by  defendants,  for  there 
is  no  recital  in  the  Receiver's  certificate  that  it  was  so  pur- 
chased. 

Whether  in  pursuance  of  the  act  of  Congress  of  the  29th  May, 
1830,  the  defendants  acquired  a  previous  right  of  purchase  of  the 
land  in  question,  we  have  no  means  of  determining,  except  so  far 
as  the  certificate  of  the  Register  of  the  Land  Office  may  lead  to 
such  conclusion.  But  on  the  other  hand,  the  certificate  of  the 
first  purchase  in  August,  1830,  by  Bruner,  is  equally  as  conclu- 
sive that  the  government  would  not  have  sold  land  to  which  the 
defendants  had  a  pre-emption  right  of  purchase.  The  certificate, 
however,  being  placed  on  the  same  ground  as  an  actual  patent  for 
the  purpose  of  evidence  in  this  action,  we  are  bound  to  consider 
the  first  as  conclusive  until  vacated.  (1)  Whether  the  same  so- 
lemnities and  forms  of  proceeding  are  to  be  observed  to  vacate  it 
as  in  the  case  of  a  patent,  is  a  question  we  are  not  now  called  on 
to  determine.  That  it  could  not  be  contradicted  by  parol,  ia. 
however,  certain.  It  would  require,  we  should  suppose,  some 
legal  proceedings  to  be  had  before  it  could  be  vacated.  Whether 
there  might  be  sufficient  cause  to  do  that,  is  also  a  matter  not 
before  the  Court  for  its  decision.  We  can  know  nothing  of  the 
merits  of  such  a  matter  at  this  time. 

The  third  point  is  easily  settled.  The  principles  here  laid 
down  as  to  the  character  and  effect  of  the  first  certificate,  and  the 
rights  of  the  party  under  it,  determine  the  refusal  of  the  Circuit 
Court  to  have  been  erroneous  in  refusing  the  instruction  asked. 
The  judgment  of  the  Circuit  Court  is  reversed,  and  the  cause 
remanded,  with  instructions  to  the  Circuit  Court  to  award  a 
venire  de  novo,  and  for  further  proceedings  not  inconsistent  with 
this  opinion. 

Judgment  reversed. 

(1)  See  note  to  the  ea-ec  of  Jackeon  ex  <i*m  McCoDDeH  «,  Wileo*.    Poet.  38C 
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Berry  v.  Wilkinson  et  al. 

f  

William  L.  Berry,  plaintiff  in  error  v.  John  P.  Wilkin- 
son and  Elihu  Wolcott,  defendants  in  error. 

Error  to  Morgan. 


Reasonable  notice  must  be  given  to  the  adverse  party,  of  a  motion  for  a  change  ol  venue. 

The  length  of  time  necessary  to  constitute  reasonable  notice,  will  in  some  degree  depend 
upon  the  peculiar  circumstances  of  each  particular  case,  and  must  necessarily  be  left  to 
the  legal  discretion  of  the  judge  or  court  to  which  the  application  is  made. 

Tins  writ  of  error  was   brought  to  reverse  a  decision  of  the 
lion.  Samuel  D.   Lockwood,  made  at  the  October  term,  1834,  of 

the  Morgan  Circuit  Court. 

M.  McConnell,  for  the  plaintiff  in  error. 
Wm.  Thomas,  tor  the  defendants  in  error. 

Wilson,  Chief  Justice,  delivered  the  opinion  of  the  Court : 
On  the  third  day  of  the  last  October  term  of  the  Morgan 
Circuit  Court,  the  plaintiff  in  error  gave  notice  to  the  plaintiffs 
below,  the  defendants  in  error,  that  he  would  apply  to  the  Court 
for  a  change  of  venue  in  this  cause,  and  several  days  afterwards 
he  made  the  application,  founded  upon  an  affidavit  setting  forth 
that  the  plaintiffs  had  an  undue  influence  over  the  minds  of  the 
inhabitants  oE  Morgan  county,  and  that  the  inhabitants  of  said 
county  were  prejudiced  against  him,  so  that  he  did  not  expect  a 
fair  trial  in  that  county.  The  Court  overruled  the  application 
for  a  change  of  venue.  To  which  opinion  the  plaintiff  in  error 
excepts,  and  assigns  the  refusal  of  the  Court  to  grant  his  motion, 
as  the  ground  for  the  reversal  of  this  case. 

The  statute  that  authorizes  a  change  of  venue  for  causes  there- 
in enumerated,  requires  that  reasonable  notice  of  an  application 
to  the  judge  or  court  for  such  purpose,  shall  be  given  to  the 
adverse  party,  or  his  attorney.  The  length  of  time  necessary  to 
constitute  reasonable  notice,  will  in  some  degree  depend  upon 
the  peculiar  circumstances  of  each  particular  case,  and  must 
necessarily  be  left  to  the  legal  discretion  of  the  judge  or  court  to 
which  the  application  is  made.  In  this  case,  the  Court  in  the 
exercise  of  that  discretion,  decided  the  notice  to  be  insufficient; 
and  we  are  not  satisfied  that  the  decision  is  not  warranted  by  the 
circumstances  of  the  case.  For  aught  that  appears  in  the  petition, 
the  existence  of  the  prejudice  of  which  the  defendant  below  com- 
plains, may  have  been  known  to  him  for  months  before  the  term. 
If  such  was  the  fact,  and  it  may  be  inferred  from  the  contrary  not 
being  averred,  the  Court  might  very  properly  say  that  notice 
during  the  term  of  the  Court,  after  the  plainttffs  had  incurred  the 
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expense  of  a  preparation  for  trial,  was  not  such  reasonable  notice 
as  the  statute  contemplated.  (l)a 

The  judgment  of  the  Court  below  is  affirmed  with  costs. 

Judgment  affirmed. 

(1)  Sec  note  to  the  case  of  Clark  v.  The  People.    Ante  117. 
(a)  Barrows  vs.  People,  11  111.  R.  122;  Hnnt  vs.  Giles,  21  111.  R.  (>i9;  Mos»  vs.  Johnson.  22 
111.  R.  086;  Kelly  vs.  Downs,  29  Til.  R.  74. 


Samuel  Swafford,  appellants.  George  Dovenor,  appellee. 

Appeal  from  Franklin. 

A   bill  of  exceptions  cannot  be   taken  unless  the  exceptions  be  made  on  the  trial,  and 

before  the  jury  is  discharged  ;  and  it  lies  for  receiving  improper  or  rejecting  proper 

testimony,  or  misdirecting  a  jury  on  a  point  of  law. 
The  matter  or  decision  excepted  to,  mnst  have  arisen  during  the  progress  of  the  cause, 

and  before  final  judgment. 
A  bill  of  exceptions  will  not  lie  to  the  final  judgment  of  a  court,  where  the  whole  case  is 

submitted  to  the  court  for  decision,  and  a  jury  dispensed  with. 

This  cause  was  tried  before  the  Hon.  Thomas  C.  Browne,  at 
the  April  term,  1834,  of  the  Franklin  Circuit  Court. 

Walter  B.  Scates,  for  the  appellant. 

Baker,  for  the  appellee. 

Smith,  Justice,  delivered  the  opinion  of  the  Court : 
This  was  an  action  of  debt  upon  a  note,  instituted  before  a  jus- 
tice of  the  peace,  in  which  the  appellee  recovered  judgment  for 
$22,50.  By  appeal  it  was  taken  into  the  Circuit  Court,  and  there 
tried  by  the  Court  without  the  intervention  of  a  jury,  and  the 
judgment  of  the  justice  of  the  peace  affirmed.  The  cause  is  brought 
by  appeal  to  this  Court.  A  bill  of  exceptions  was  taken  to  the 
judgment  of  the  Circuit  Court,  on  the  evidence  adduced  before 
that  Court,  and  this  Court  is  now  called  on  to  say,  whether  on 
that  evidence,  the  Circuit  Court  ought  to  have  given  judgment 
for  the  plaintiff  in  the  Court  below. 

It  is  conceived  that  an  important  question  of  practice  is  now  pre- 
sented, involving  the  refusal  or  sanction  of  the  Court  to  the  mode 
and  time  of  taking  the  bill  of  exceptions  in  the  cause,  as  also  the 
character  and  matter  therein  contained,  and  by  which  the  future 
practice  in  relation  to  appeals  from  the  decisions  of  justices  of 
the  peace,  retried  in  the  Circuit  Court,  is  to  be  settled.  What- 
ever may  have  been  the  practice  heretofore,  in  reference  to  cases 
of  this  character,  by  presumed  assent  of  the  parties,  because  the 
point  has  not  been  heretofore  raised,  it  furnishes  no  reason  or  ar- 
gument if  it  be  intrinsically  wrong  and  improper  in  itself,  for  ite 
further    continuance.     The    cases    heretofore    decided     in    this 
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Oourt,  referred  to  in  support  of  the  practice,  and  which  it  is  sup- 
posed sanction  the  form  of  the  proceedings,  are  very  far,  it  \* 
conceived,  from  so  doing.  The  strongest  and  most  relied  on,  is 
the  case  of  Johnson  v.  Achles,  decided  in  June  term,  1825.  (1) 
By  an  examination  of  that  case,  it  will  be  perceived,  that  the  only 
point  there  decided,  was,  that  a  bill  of  exceptions  might  be 
signed  at  the  term  to  which  the  case  had  been  continued,  after 
the  hearing  and  trial,  and  when  judgment  was  given.  As  no 
judgment  was  given  at  the  term  at  which  the  cause  was  tried, 
the  Court  there  say,  that  the  party  had  no  knowledge  whether  a 
bill  of  exceptions  would  be  required  to  be  signed,  and  that  they 
had  no  opportunity  of  taking  it  sooner.  It  is  also  said,  that  the 
trial  of  appeals  is  an  anomaly  in  the  law,  and  the  rule  of  taking 
bill  of  exceptions  in  ordinary  trials  by  jury,  cannot  apply.  It 
could  never  have  been  the  intention  of  the  Court  in  that  case, 
to  say,  that  matter  to  which  a  bill  of  exceptions  could  not  lie, 
according  to  the  well  settled  principles  of  law,  might  be  excepted 
to  because  the  trial  of  appeals  was  an  anomaly.  It  must  have 
been  its  intention  to  confine  it  to  the  time  and  manner  of  taking 
the  bill  of  exceptions,  and  not  to  the  matter  contained  in  the  bill. 
The  question  was  not  then  presented,  as  it  now  is,  whether  a  bill 
of  exceptions  will  lie  to  the  judgment  of  the  Court  on  the  evidence. 
There  is  nothing  in  the  case  decided,  which  touches  on  the  present 
point,  and  we  cannot  perceive  that  the  present  question  can  touch 
that  case,  or  the  decision  now  made  in  any  way  conflict  therewith. 
What  then  is  the  case  now  presented,  and  by  what  principles  and 
rules  should  it  be  governed  ?  To  understand  those  principles  and 
rules,  Ave  must  inquire  in  what  cases  a  bill  of  exceptions  lies.  "  A 
bill  of  exceptions  cannot  be  taken  unless  the  exception  be  made  on 
the  trial,  and  before  the  jury  is  discharged  ;  and  it  lies  for  receiv- 
ing improper,  or  rejecting  proper  testimony,  or  misdirecting  a 
jury  on  a  point  of  law.  This  is  the  rule  laid  down  by  the  Court 
in  the  case  of  Clemson  v.  Kruper.(2)  In  the  case  before  us, 
there  was  no  exception  for  receiving  improper  testimony,  or  re- 
jecting proper  testimony,  and  as  there  was  no  jury,  of  course  there 
could  be  no  misdirection  of  them.  The  party  did  not  demur  to 
the  evidence,  and  ask  the  judgment  of  the  Court,  whether  in  law 
it  was  sufficient  to  authorize  a  recovery  ;  nor  can  it  be  assimilated 
to  such  a  proceeding,  because  the  exception  is  taken  after  the 
final  judgment  of  the  Court.  The  exception  goes  to  the  judg- 
ment of  the  Court  on  the  evidence  in  the  cause,  and  is  taken  af- 
ter its  final  judgment.  Can  it  be  that  an  exception  will  lie  in 
such  a  case?  The  rule  is  universal,  that  an  exception  will  only 
lie  in  the  cases  named,  and  that  the  matter  or 
decision  excepted  to,  must  have  arisen  during  the  pro- 
gress    of     the    cause,  and  before     final    judgment.     As    well 

(1 )  Bree«>  59  i  ■>)  Brew  168 
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might  :i  motion  bq  sustained  to  arrest  a  judgment  after  its  Knal 
rendition.  Although  ii  is  true  thai  the  Court  act  in  the  quasi 
character  of  a  jury,  yet  as  its  whole  decision  on  the  facts,  and  the 
judgment  of  the  law  arising  on  those  facts,  is  given  at  one  and 
the  same  time,  it  seems  wholly  irregular  to  admit  that  because  it 
is  so,  a  bill  of  exceptions  ought  to  lie.(l)  The  argument  of  in- 
convenience, which  it  is  said  will  arise  from  an  adherence  to  the 
rules  regulating  the  taking  of  bills  of  exceptions  in  such  cases,  is 
not  really  founded  in  justice,  because  the  party  has  only  to  re- 
quire a  jury  trial  and  all  difficulty  vanishes.  If  by  his  own  act 
and  consent,  he  chooses  to  submit  the  decision  on  the  facts  and 
the  law  to  the  Court,  it  is  an  inconvenience  of  his  own  selection. 
During  the  trial  he  has  a  right  to  object  to  the  admission  of  im- 
proper evidence,  and  to  insist  on  the  admission  of  proper  evi- 
dence, or  of  moving  for  a  non-suit  for  want  of  evidence,  and  if 
the  Court  err  in  such  case,  he  may1  except  to  the  opinion  of  the 
Court,  and  have  the  error  corrected,  if  there  be  one.  It  is  of 
infinite  importance  that  innovations  on  the  rules  of  proceedings 
should  not  be  sanctioned,  and  that  those  which  are  found  after 
long  use  and  practice,  to  be  best  adapted  to  the  correct  determi- 
nation of  causes,  should  be  adhered  to.  For  these  causes  we  are 
of  opinion  that  the  judge  might  have  refused  properly  to  have 
signed  the  bill  ;-  but  because  he  has  not  done  so,  it  does  not  neces- 
sarily  make  the  matter  excepted  to  proper,  nor  legalize  the  man- 
ner of  doing  it. 

Suppose,  however,  the  Court  should  consider  the  bill  of  excep- 
tions regularly  taken,  and  should  also  be  of  opinion  that  the  judg- 
ment of  the  Court  should  be  reversed  ;  then  it  would  have  also 
to  order  a  new  trial,  and  make  thereby  this  mode  of  proceeding 
virtually  an  exception  for  not  granting  a.  new  trial. 

On  the  evidence  contained  in  the  bill  of  exceptions,  there  can 
be  no  doubt  that  the  judgment  of  the  Court  was  wan-anted.  On 
the  question  of  the  inadmissibility  of  bills  of  exceptions  in  cases 
like  the  present,  as  well  as  on  the  merits  of  the  case,  the  judg- 
ment must  be  affirmed  with  costs. 

Judgment  affirmed. 

(1)  Since  the  decision  of  this  case,  an  act  has  been  passed  giving  the  right  to  except,  to 
:li«-  liualjudjnu'Mit  of  the  Circuit  Courts  in  ca.-eB  where  parties  agree  that  both  matter.-,  oi 
law  and  tact  may  be  tried  by  the  Court.    Act  of  July  21. 1837  :  Oale's  Stat.  640.1  o ) 

(a)  Metcalfw.  Pout8,2TIH.  II.  110. 
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Robert  Sands,  appellant  v.  Thomas  Delap,  appellee. 
Appeal  from  Schuyler. 


A  justice  of  the  peace  has  no  jurisdiction  of  a  demand  exceeding  one  hundred  dollars  hut 

reduced  below  that  sum  by  unfair  or  feigned  credits. 
Nor  has  a  justice  of  the  peace  under  the  statute  of  1827,  jurisdiction  in  any  case  where  he 

would  necessarily  have  to  investigate  an  account;  exceeding  one  hundred  dollars. 

Tins  cause  was  tried  at  the  June  term,  1834,  of  the  Schuyler 
Circuit  Court,  before  the  Hon.  Richard  M.  Young,  and  a  judg- 
ment was  rendered  for  the  appellee  for  $80,19,  from  which  an 
appeal  was  taken  to  this  Court. 

S.  Breese,  for  the  appellant. 

T.  Ford,  for  the  appellee. 

Smith,  Justice,  delivered  the  opinion  of  the  Court  :(1) 
Dclap  brought  a  suit  before  a  justice  of  the  peace,  on  an  ac- 
count comprising  various  items  of  labor  performed  on  the  lands 
of  Sands,  which  Delap  had  occupied  without  the  consent  of 
Sands.  The  labor  had  been  rendered  without  the  request  of 
Sands,  and  when  he  resided  in  another  State.  Delap  on  his 
account  made  a  credit  of  $50,  in  the  words  of  the  account  "  by 
way  of  rent  on  said  improved  land."  On  the  trial  before  the 
justice  of  the  peace,  Sands  moved  to  dismiss  the  suit,  because  the 
justice  had  not  jurisdiction  thereof,  the  account  being  over  $100, 
and  not  reduced  by  fair  credits.  A  motion  to  nonsuit  the  plain- 
tiff in  the  Circuit  Court,  was  also  made,  but  overruled.  It  is 
unnecessary  to  consider  any  other  point  raised  in  the  cause,  than 
the  one  of  jurisdiction. 

The  case  comes  directly  within  the  principles  and  reasons  of 
the  decisions  in  the  cases  of  Clark  v.  Cornelius,(2)  Ellis  v. 
Snyder, (3)  and  Blue  v.  Wier  and  Vanlandingham.(4)  Thus 
Court  decided  in  the  last  case,  in  accordance  with  the  decision  in 
other  enumerated  cases,  that  the  statute  of  1827,  giving  jurisdic- 
tion to  the  justices  of  the  peace  in  civil  cases,  did  not  authorize  a 
justice  to  entertain  jurisdiction  where  the  account  was  open  and 
unsettled,  and  the  whole  amount  of  the  account  of  either  party 
exceeded  $100.(5)  This  is  precisely  the  case  here  ; — the  appellee 
claims  $130,10,  and  gives  a  credit  of  $50,  for  rent  supposed  due 

(1)  Wllson,  Chief  Justice,  did  not.  ait  in  this  cause. 

(2)  Breese  21.  (3)  Breese  263.  (4)  Breeae  293.  (3)  See  the  case  of  Uugunin  i\  Nichol- 
son, decidedDecember  term,  1839,  Post.  ,r>75,  where  it  is  held  that  tinder  the  set  of  March- 
2,  1838,  a  justice  of  the  peace-  has  jurisdiction  in  cases  where  the  original  indebtedness 
exceeds  oue  hundred  dollars  but  has  been  redncecl  below  that  funt  by  fair  credit-?  See 
jiIko  not*  to  Simp*on  r.  Rawlins.    Ante  2t». 
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for  lands,  which  from  the  case,  it  must  be  evident,  he  had  never 
occupied  with  assent  of  the  appellant. 

The  relation  of  landlord  and  tenant  no  where  appears  by  the 
evidence  in  the  cause,  but  the  fair  inference  is  that  he  was  an  in- 
truder on  the  lands.  But  the  credits  as  in  the  case  last  referred 
to,  were  made  by  the  party  himself,  when  in  truth  he  paid  no- 
thing to  Sands,  for  the  purpose  of  merely  gaining,  as  he  supposed, 
a  jurisdiction  for  the  magistrate.  It  is  evident  it  was  not  a  bona 
fide  credit.  There  could  have  been  no  ascertaining  of  a  balance 
between  the  parties  as  contemplated  by  the  statute.  To  ascertain 
this  balance,  the  justice  had  necessarily  to  investigate  an  account 
much  exceeding  $100,  and  consequently  therein  greatly  exceed 
his  jurisdiction  by  assuming  it. 

The  judgment  of  the  Court  below  is  reversed  for  waut  of  juris- 
diction. 

Judgment  reve rsed. 


John  White  and  David  Barnes,  appellants  v.  Wm. 
Wiseman,  appellee. 

.  ippeal  from  Hamilton . 

A  bill  of  exceptions  will  not  lie  to  the  fisal  judgment  cf  the  Circuit  Court  in  a  c*s^  vvh»"  re 
ihe  cauie  is  tried  without  a  jury. 

W.  B.  Scatf.s,  for  the  appellant. 
W.  J.  Gatewood,  for  the  appellee. 

Smith,  Justice,  delivered  the  opinion  of  the  Court : 

This  is  the  case  of  an  appeal  from  a  justice  of  the  peace  to  the 
Circuit  Court,  and  from  the  Circuit  Court  of  Hamilton  county  to 
this  Court.  The  cause  was  tried  in  the  Circuit  Court  without  a 
jury.  The  appellants,  who  were  defendants  in  the  Circuit  Court, 
took  an  exception  to  the  judgment  of  the  Circuit  Court  on  the 
evidence  in  the  cause,  on  the  day  after  the  rendition  of  the  final 
judgment.  It  will  be  perceived  that  this  cause  comes  directly 
within  the  principles  of  the  decision  in  the  case  of  Swafford  v. 
Dovenor,  decided  at  this  term,  that  no  bill  of  exceptions  lies  to 
the  judgment  of  the  Circuit  Court.  (1) 

The  judgment  is  necessarily  affirmed  with  costs. 

Judgment  affirmed. 

\    See  note  to  tl<>'      Be       ^w-flortt  p.  Dovenor.     Antf  105.  and  no<«i». 
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John  Hutson,  appellant  v.  John  Overturf,  appellee. 
Jlppeal  from  Franklin . 

A  promise  made  by  a  vendee  of  public  lands,  after  the  purchase  of  the  same  of  the  United 
States  to  pay  lor  improvements  made  upon  the  same  previous  to  the  purchase,  is  without 
consideration  and  void. 

The  statute  of  1831,  in  relation  to  the  sale  of  improvements  upon  public  lands,  has  no 
application  to  a  promise  made  by  a  purchaser  of  a  portion  of  such  lands  after  such  pur- 
chase, to  pay  for  improvements  made  upon  the  same  while  it  belonged  to  the  United 
States.  It  applies  only  to  contracts  respecting  the  sale  of  improvements  which  at  the 
time  the  contract  is  entered  into,  are  on  the  land  owned  by  the  government. 

This  cause  was  tried  at  the  April  term,  1834,  of  the  Franklin 
Circuit  Court,  before  the  Hon.  Thomas  C.  Browne.  A  judgment 
was  rendered  for  the  appellee  for  $40  and  costs,  from  which  an 

appeal  was  taken  to  this  Court. 

I 

W.  B.  Scates,  for  the  appellant,  cited  Comyn  on  Cont.  2,  7, 
8-13, 14-17,  18,  19  and  note,  24,  59  ;  Chitty  on  Cont,  2-16  and 
authorities  there  cited,  215-232.  2  Blac.  Com.  442-445  and 
notes  8,  9,  10  ;  3  Bos.  and  Pul.  249  note,  and  419  note  ;  Carson 
v.  Clark,  Ante  113  ;  Noy's  Maxims  24  ;  2  Kent's  Com.  463-468; 
R.  L.  483,  §  5  ;  U.  S.  Land  Laws  No.  133,  p  551— No.  216,  p. 
677 — No.  305,  p.  716  ;  4th  Art.  of  Ordinance  admitting;  Illinois 
into  the  Union  ;  Carth.  252  ;  1  Taunt.  136  ;  5  Barn,  and  Aid.  335; 
Exparte.  Dyster,  2  Rose  Bkft.  Cas.  351  ;  1  H.  Black  65. 

D.  J.  Baker,  for  the  appellee. 

Wilson,  Chief  Justice,  delivered  the  opinion  of  the  Court : 
This  was  an  appeal  from  the  judgment  of  a  justice  of  the  peace 
to  the  Circuit  Court.  In  that  Court  the  judgment  was  affirmed 
in  favor  of  the  plaintiff  below,  Overturf.  From  this  decision 
Hutson  appealed  to  this  Court.  From  the  bill  of  exceptions 
taken  in  the  case,  it  appears  Houston  purchased  from  the  United 
States,  in  May,  1833,  eighty  acres  of  land  upon  which  Overturf 
had  made  an  improvement  before  the  sale  by  the  United  States 
to  Hutson ;  that  in  September  following,  Hutson  told  Overturf 
lie  would  give  him  forty  dollars  for  the  improvement  he  had 
made  upon  the  land.  Respecting  this  part  of  the  case,  the  evi- 
dence is  inconclusive  and  contradictory ;  but  it  is  clear  that  the 
only  consideration  for  whatever  promise  Hutson  made,  was  the 
improvement  upon  the  land  of  which  he  at  the  time  was  owner. 
This  case  comes  clearly  within  the  principle  of  the  case  of  Car- 
son v.  Clark,  decided  by  this  Court  at  the  last  term.(l)  In  that 
case  the  Court  decided  that  a  promise  made  by  a  vendee,  after 

(1)  Ante  in. 
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the  purchase  of  laud  from  the  government,  to  pay  for  improve- 
ments made  upon  the  land  previous  to  the  purchase,  was  a  promise 
without  consideration,  and  therefore  void.  It  is  contended,  how- 
ever, that  the  statute  relative  to  contracts  for  the  sale  of  improve- 
ments on  public  land  approved  Feb.  15th,  18-31,(1)  has  changed 
the  principle  or'  the  common  law,  and  made  valid  that  class  of 
contracts  respecting  improvements  on  public  land,  which  before 
its  passage  were  void  for  want  of  a  sufficient  consideration.  It 
i<  not  necessary  in  this  case,  to  inquire  whether  that  statute  has 
changed  the  principles  of  the  common  law  upon  this  subject,  or  if 
it  lias,  to  what  extent.  This  case  is  not  within  its  provisions. 
The  statute  declares  all  contracts  and  undertakings  entered  into 
in  good  faith  for  the  sale  or  payment  of  improvements  made  on 
land  owned  by  the  government  of  the  United  States,  to  be  valid 
and  binding.  This  provision  applies  only  to  contracts  respecting 
the  sale  of  improvements  which  at  the  time  the  contract  is  en- 
tered into,  are  on  the  land  owned  by  the  government.  The  con- 
tract in  this  case,  as  the  bill  of  exceptions  shows,  was  not  for  an 
improvement  thus  situated.  The  land  upon  which  it  was  made, 
did  not  at  the  time  of  the  contract, belong  to  the  government,  but 
on  the  contrary  was  owned  by  Hutson,  who  had  previously  pur- 
chased it  of  the  United  States.  His  promise,  then,  to  Overturf, 
to  pay  for  that  of  which  he  was  already  the  owner,  was  void  at 
common  law ,  for  want  of  consideration,  and  is  not  made  obliga- 
tory by  the  statute  relied  upon.'' 

The  judgment  of  the  Circuit  Court,  is  therefore  reversed,  and 
judgment  rendered  for  Hutson.  the  appellant,  for  costs. 

Judgment  reversed. 

(l)  R.  L.  420:  Gale's  Stat.  4:n. 
•  m  Post.  ?M  :  But  see  L.  1843  p.  017  sec.  ■:.    Taylor  VS  Davis.  11  111.  R.  12. 
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Note.    At  this  term  Justices  Lockwood  and  Browne  were  not  present. 

Daniel  Blevings,  plaintiff  in  error  v.  The  People  of  the 
State  of  Illinois,  defendants  in  error. 

Error  to  Jefferson. 

Where  the  defendant  pleaded  guilty  to  an  indictment  for  burglary,  and  the  Court  sentenc- 
ed him  to  be  imprisoned  in  the  penitentiary  for  eighteen  months  :  Held,  that  the  pro- 
ceedings were  regular. 

The  words  in  "  all  cases  "  in  §  158  of  the  Criminal  Code,  apply  only  to  all  cases  tried  by  a 
jnry. 

Where  a  prisoner  pleads  guilty  on  an  indictment  for  burglary,  the  Court  should  fix  the 
time  for  which  he  is  to  be  confined  in  the  penitentiary. 

W.  B.  Scates,  for  plaintiff  in  error. 

J.  B.  Thomas,  Jr.,  Attorney  General,  tor  the  defendants  in 
error. 

Smith,  Justice,  delivered  the  opinion  of  the  Court: 

This  was  an  indictment  for  burglary  found  at  the  September 
term  of  the  Jefferson  Circuit  Court,  1834. 

At  the  March  term,  1835,  the  plaintiff  in  error  was  arraigned 
©n  *the  indictment,  and  thereupon  plead  guilty.  The  Court  sen- 
tenced him  to  imprisonment  in  the  penitentiary  for  the  space  of 
one  year  and  six  calendar  months,  sixteen  months  to  hard  labor,  and 
the  last  two  months  to  solitary  confinement.  To  this  judgment 
the  plaintiff  excepted. 
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The  only  question  submitted  to  the  Court  for  its  determination 
by  the  errors  assigned,  is,  whether,  in  the  present  case,  the  pri- 
soner having  pleaded  guilty,  the  Court,  upon  the  recording  of 
such  plea  of  confession  of  guilt,  shall  pronounce  the  judgment  of 
the  law,  and  sentence  the  party  to  imprisonment  in  the  peni- 
tentiary, or  whether  our  Criminal  Code  has  omitted  to  provide 
for  the  punishment  of  offenders  in  such  cases,  and  left  the  Court 
entirely  powerless,  because  the  conviction  of  the  party  is  ren- 
dered on  his  confession,  and  not  on  the  verdict  of  a  jury,  who 
■may  have  found  his  guilt. 

It  is  admitted  that  at  common  law,  in  all  criminal  cases,  juries 
were  empanelled  to  find  the  facts  only,  except  perhaps  in  some 
cases  of  special  jurisdiction  ;  that  they  never  were  invested  with 
the  power  of  determining  the  character  or  extent  of  the  punish- 
ment to  be  awarded  for  the  perpetration  of  the  crime.  But  in 
considering  the  present  question,  Ave  are  to  be  governed  entirely 
by  the  provisions  and  enactments  of  our  code  of.  criminal  juris- 
prudence ;  and  if  it  shall  satisfactorily  appear  from  it,  that 
although  in  cases  where  the  guilt  of  the  party  in  a  criminal  trial 
has  been  ascertained  and  pronounced  by  the  verdict  of  a  jury; 
that  jury  are,  where  the  punishment  shall  be  by  confinement  in 
the  penitentiary,  to  determine  in  their  verdict  for  what  term  the 
offender  shall  be  confined  ;  that  the  Court  have,  in  all  cases 
where  the  party  indicted  shall  plead  guilty,  the  express  power 
conferred  on  it  to  proceed  to  render  judgment  and  execution 
therein,  as  if  the  party  had  been  found  guilty  by  a  jury  ;  then  it 
will  not  be  contended  that  the  sentence  and  execution  thereon 
have  been  erroneous.  Now,  although  it  is  certain  that  in  the 
158th  section(l)  of  the  Criminal  Code  it  is  expressly  provided 
that  in  all  cases  where  the  punishment  shall  be  by  confinement 
in  the  penitentiary,  "  the  jury  shall  say  in  their  verdict  for  what 
term  the  offender  shall  be  confined,"  still  it  is  as  clearly  provided 
in  the  173d  section(2)  of  the  same  act,  that  in  all  cases  where 
the  party  indicted  shall  plead  guilty,  such  plea  shall  be  received 
and  recorded,  and  the  Court  shall  proceed  to  render  judgment 
and  execution  thereon,  as  if  he  or  they  had  been  found  guilty  by 
a  jury.  These  two  sections  taken  in  connection  with  each  other, 
do  not  stand  in  such  a  position  of  conflict  as  to  destroy  the 
power  given  to  pronounce  the  judgment  on  the  confession  .of 
guilt,  and  award  the  punishment  provided  by  law.  The  words 
*'  in  all  cases,"  in  the  158th  section,  must  be  intended  to  apply 
to  all  eases  tried  by  a  jury,  for,  if  any  other  construction  were 
given,  it  would  lead  to  the  absurd  consequence  of  admitting  that 
on  a  confession  of  guilt  no  punishment  could  be  awarded,  not- 
withstanding the  express  provision  giving  the  power  under  the 
173d  section.     The  intention  of  the  legislature  is  apparent  ;  jintj 

1. 1)  R.  I..  208;  Gale's  Stat.  239.  (3)  R.  1..  312;  ti:iK-'->  Stat.  s',-> 
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even  by  a  strict  construction,  the  two  sections  may  be  fairly 
reconciled.  There  can  be  no  doubt  that  the  judgment  was 
proper  and  warranted  by  law.  The  mode  in  which  this  case  is 
before  the  Court,  is  not  objected  to  by  the  counsel  for  the  People, 
and  the  Court  do  not  mean  to  say  that  it  is  regular,  but  they  sug- 
gest whether  the  party  ought  not  to  have  moved  in  arrest  of  judg- 
ment in  the  Court  below. — This  remark  is  made  to  preclude  the 
idea  of  sanctioning  the  mode  now  adopted.  Let  the  writ  of  error 
be  dismissed. 

Judgment  affirmed. 


Thomas  Ii.  Wilson,  plaintiff  in  error  v.  John   S. 
Greathouse,  defendant  in  error. 

Error  lo  Marion. 

The  return  of  a  constable  or  other  officer,  should  state  the  tim.8  when  serviee  of  process- 
was  made.  '■ 

The  following  return  upon  a  summons,  "  Executed  on  the  within  defendant  by  his  read- 
ing the  within.    Joseph  Flinn,  Const.  M.  ft,"  is  insufficient  and  void. 

Parol  proof  cannot  be  received  to  show  when  process  was  served,  when  the  officer  who- 
made  the  service  is  doad.        j 

This  cause  was  tried  at  the  March  term,  1835,  of  the  Madison 
Circuit  Court,  before  the  Hon.  Thomas  Ford. 

Seth  T.   SAWYER,  for  the  plaintiff  in  error. 

Wm.  H.  Brown,  for  the  defendant  in  error. 

Smith,  Justice,  delivered  the  opinion  of  the  Court  : 
This  was  an  action  prosecuted  originally  before  a  justice  of  the 
peace,  and  removed  by  appeal  into  the  Circuit  Court. 

The  defendant  in  error  moved  in  the  Circuit  Court  to  reverse 
the  judgment  of  the  justice  of  the  peace,  which  had  been  entered 
against  the  defendant,  he  not  having  appeared  before  the  justice, 
on  the  return  day  of  the  process  of  summons,  because  of  the  in- 
sufficient return  of  the  constable  as  to  the  service  of  the  summons, 
which  return  as  endorsed  on  the  process  was,  "  Executed  on  the 
within  defendant  by  his  reading  the  within,  Joseph  Flinn,  Const. 
M.  C."  At  the  same  time  the  plaintiff  in  error  moved  the  Cir- 
cuit Court  for  leave  to  show,  by  parol,  that  the  constable  who 
served  the  process  was  dead,  and  the  service  of  the  process  was 
within  the  time  required  by  law  ;  and  also  that  the  defendant 
had  admitted  the  service  to  have  been  in  time.  The  Circuit 
Court  refused  the  leave  asked  by  the  defendant,  and  reversed  the 
judgment  of  the  justice  of  the  peace.     To  reverse  the  decision  of 
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the  Circuit  Court  on  this  state  of  the  case,  this  writ  of  error  is 
prosecuted. 

To  determine  the  correctness  of  the  judgment  of  the  Circuit 
Court,  it  is  necessary  to  recur  to  the  act  creating  the  jurisdiction 
of  justices  of:  the  peace,  and  prescribing  the  mode  of  emanation, 
and  defining  the  time  within  which  the  service  of  process  of 
summons  shall  be  made.  The  3d  section(l)  of  that  act  declares 
that  the  summons  shall  be  served  at  least  three  days  before  the 
time  of  trial  mentioned  therein,  by  reading  the  same  to  the  de- 
fendant. It  is  apparent  in  the  present  case,  that  it  would  be 
utterly  impossible,  from  the  face  of  the  return,  to  determine 
whether  the  process  had  been  served  within  the  time  prescribed 
by  the  law  or  not,  because  no  day  or  date  is  given  by  the  return 
of  the  officer.  The  return  is  not  even  dated,  and  by  which  it 
might,  if  made  three  days  before  the  return  day  of  the  process, 
have  been  perhaps  inferred,  that  the  service  had  been  made  in 
time.  For  aught  that  can  be  presumed,  it  might  have  been  made 
on  the  return  day  of  the  process.  The  return  should  have  shown 
distinctly  the  time  of  service,  so  that  the  justice  could  have  de- 
termined whether  the  service  was  regular,  and  within  the  time 
prescribed  by  law.  It  is  proper  that  ministerial  officers,  like 
sheriffs,  constables,  and  others  charged  with  service  of  process, 
should  state  clearly  the  time  and  manner  of  serving  such  process, 
and  no  plea  of  inconvenience  resulting  to  others  from  their 
neglect  should  dispense  with  its  performance.  It  is  essential  to 
the  exercise  of  all  jurisdiction  rendering  judgments  or  decrees 
affecting  the  persons  or  property  of  individuals,  where  the  pro- 
ceeding is  by  summons  directed  to  the  defendants,  that  they 
should  have  indisputable  evidence  before  them,  that  the  party  to 
be  affected  by  their  judgments  or  decrees,  is  regularly  before 
them,  otherwise  their  proceedings  are  coram  nonjudice;  con- 
sequently irregular  and  void.  This  appearance  must  be  either 
actual  or  constructive.  Now,  where  there  is  no  evidence  that 
the  process  by  which  the  paity  is  to  be  called  before  the  Court, 
has  been  duly  served,  according  to  the  law  prescribing  the  time 
and  manner  of  such  service,  can  it  be  contended  that  a  judgment 
may  be  rendered  against  such  party  by  default,  and  execution 
issue  against  him  ? 

The  plaintiff,  in  a  case  where  the  defendant  does  not  appear, 
proceeds  at  his  peril ;  he  is  bound  to  see  that  all  antecedent 
proceedings  are  regular,  and  if  they  arc  not,  he  necessarily 
consents  to  meet  the  consequences  of  such  irregularities.  It  is 
manifest  in  the  present  case,  that  there  was  no  evidence  of  the 
time  of  the  service  of  the  process  of  summons  on  the  defendant, 
and  as  he  did  not  appear  before  the  justice,  he  has  waived  nothing 
on  the  score  of  irregularity. 

(1)  R.  L.  387 :  Oak's  Siaf.  403. 


176  JUNE  TERM,  1885. 

Clemsen  et  al.  v.  Ilamm. 

The  cross  motion  for  leave  to  show,  by  parol,  the  time  of 
service,  was  properly  refused.  Such  a  course  could  never  be 
justified  on  principle,  nor  is  there,  it  is  believed,  a  single  precedent 
to  warrant  such  a  course.  The  return  of  the  officer  could  have 
been  amended  only  by  himself  ;  if  his  death  intervened  to  prevent 
it,  still  that  is  no  cause  for  a  departure  from  the  rule.  It  is  a 
false  supposition  to  say  that  the  act  of  God  would  work  an  injury 
to  the  present  plaintiff",  if  parol  evidence  be  refused,  because  it 
was  the  plaintiff's  own  negligence  in  not  taking  care,  in  the  first 
instance,  before  the  justice",  to  have  had  the  return  of  the  constable 
amended  at  the  'trial.  His  omission  to  do  so,  cannot  now  be  a 
reason  for  adopting  a  rule  that  would  lead  to  the  most  intermina- 
ble perplexities  and  mischievous  consequences.  But  suppose  the 
evidence  received,  still  no  officer,  it  is  admitted,  is  in  being  to 
make  the  amendment.  By  whom,  then,  could  it  be  done?  This 
it  is  supposed,  sufficiently  illustrates  the  entire  irregularity  and 
inutility  of  the  cross  motion. 

The  judgment  of  the  Circuit  Court  is  affirmed  with  costs. 

Judgment  affirmed. 


Eli:  B.  Clemson  and  Charles  W.   Hunter,   plaintiffs    in 
v       error  v.  Moses  Hamm,   defendant  in  error. 

Error  to  Madison. 

The  return  of  a  sheriff  should  state  the  time  when  the  process  was  executed. 
Th«  retrtrn  of  a  sheriff  upon  a  summons,  in  these  words,  "  Executed  on  Hunter — Clemson 
not  found.    N.  Buckmaster,  Sheriff,  M.  C,  "  is  insufficient. 

J.  B.  Thomas  and  D.  Peickett,  for  the  plaintiff's  in  error. 

J.  Semple,  for  the  defendant  in  errror. 

Wilson,  Chief  Justice  delivered  the  opinion  of  the  Court : 
In  this  case  the  judgment  below  was  against  the  defendants, 
Eli  B.  Clemson  and  Charles  W.  Hunter,  by  default.  The  error 
assigned  for  the  reversal  of  this  judgment,  is,  the  want  of  suffi- 
cient notice  to  the  defendants  below.  The  return  of  the  sheriff' 
on  the  summons,  is  in  these  words  :  "Executed  on  Hunter — Clem- 
son not  found.     N.  Buckmaster,  Sheriff,  M.  C." 

The  statute  requires  the  sheriff*  to  serve  all  process  of  summons 
or  capias,  when  it  shall  be  practicable,  ten  days  before  the  return 
day  thereof,  and  to  make  return  of  such  process  to  the  clerk  who 
issued  the  same,  by  or  on  the  return  day,  with  an  endorsement 
of  his  service,  the  time  of  serving  it,  and  the  amount  of  his  fees. 
The  sheriff's  return,  in  this   case,  is   certainly  not  in  accordance 
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with  the  requisitions  of  the  statute.  The  time  when  the  summons 
was  served,  he  has  omitted  to  state.  This  is  a  material  fact,  for 
if:  it  was  not  served  ten  days  before  the  commencement  of  the 
term,  the  defendant  could  not  be  compelled  to  plead  before  the 
next  succeeding  term.  The  Court  could  not  know  from  the  en- 
dorsement of  the  summons  whether  one  or  twenty  days  had  in- 
tervened between  the  service  and  the  return  thereof ;  it  erred, 
therefore,  in  rendering  judgment  by  default  against  Hunter.  The 
case  of  Wilson  v.  Greathouse,  decided  at  the  present  term,  is  in 
principle  analogous  to  this  case.a 

The  cause  is  reversed  with  costs. 

Judgment  reversed. 

(a)  Ante  174;  Ball  vs.  Shattucic,  10  111.  R.  2y<J 
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William  G.  Blair,  appellant  v.  Caleb  Worlev,  appellee. 
Appeal  from  Vermilion. 

A  purchaser  of  land  from  the  government  of  the  United  States  or  of  this  State,  acquires 
the  right  to  all  the  improvements  made  \ipon  it  anterior  to  his  purchase.  The  act  of 
February  23d,  1819,  giving  the  right  to  remove  fences  made  l)y  mistake  upon  the  lands; 
of  other  persons,  applies  only  to  natural  persons ;  it  has  no  relation  to  a  case  where  a 
fence  is  erected  by  mistake  upon  the  lands  of  the  United  States  or  of  this  State. 

In  the  enactments  of  legislative  bodies,  where  persons  are  spoken  of,  no  other  than  nat- 
ural persons  will  be  intended,  unless  it  be  absolutely  necessary  to  give  effect  to  some 
powers  already  conferred  on  artificial  persons,  and  which  it  is  necessary  should  be  exer- 
cised to  carry  into  effect  the  objects  contemplated  in  their  grantor  charter. 

This  cause  was  tried  at  the  October  term,  1835,  of  the  Vermil- 
ion Circuit  Court,  before  the  Hon.  Alexander  F.  Grant  and  a 
jury.  A  verdict  was  found  for  the  plaintiff  below,  the  appellee, 
for  $25,  and  judgment  was  rendered  upon  this  verdict.  The  de- 
fendant appealed  to  this  Court. 

S.  McRoberts,  for  the  appellant. 

J.  Pearson,  for  the  appellee. 

Smith,  Justice,  delivered  the  opinion  of  the  Court :(1) 
This  was  an  action  of  trespass,  the  declaration  contains  two 
counts,  one  for  the  assaulting  and  beating  the  plaintiff,  and  the 
ether  for  entering  his  close,  and  carrying  away  a  quantity  of  the 

(l)WrLSON,  Chief  Justice,  did  not  sit  in  this  cause. 
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rails  on  said  close.  The  defendant  pleaded  not  guilty,  and  gave 
notice  of  special  matter  in  justification.  By  the  bill  of  exceptions 
taken  on  the  trial  of  the  cause,  it  appears  that  the  plaintiff  in  the 
Court  below,  erected  a  fence  upon  the  S.  E.  qr.  of  the  N.  E.  qr. 
of  section  16,  in  T.  20,  N.  of  Range  11  West,  in  the  fall  of  1834, 
and  while  the  land  was  public  land.  That,  on  the  third  day  of 
March,  1835,  Blair,  the  defendant  in  the  Court  below,  duly  pur- 
chased from  the  school  commissioner,  at  private  sale,  the  same 
lands,  and,  that  he  afterwards  took  and  removed  the  fence  and 
rails  erected  on  the  land,  after  he  made  such  purchase,  which 
were  still  there.  Upon  this  proof  the  defendant's  counsel  prayed 
the  Court  to  instruct  the  jury,  that  Blair,  by  virtue  of  the  pur- 
chase of  the  land,  became  the  owner  of  the  fence  and  rails,  and 
that  so  far  as  regards  the  taking  of  said  fence  and  rails,  they  must 
find  the  defendant  justified  ;  and  accordingly  find  a  verdict  for 
him.  The  Court  below  refused  the  instruction  asked,  and  in- 
structed the  jury,  that  if  they  believed  that  the  plaintiff  had 
erected  the  fence  on  the  tract  described,  through  mistake,  be- 
lieving it  to  be  on  the  adjoining  tract  of  which  he  was  pro- 
prietor, the  act  of  the  legislature  entitled  "  Jin  act  to  enable 
persons  to  remove  fences  made  by  mistake  on  the  lands  of 
other  persons  "(1)  approved  February  23, 1819,  gave  the  plain- 
tiff, Worley,  the  right  to  said  rails,  and  to  remove  the  same,  in 
the  manner  prescribed  in  said  act.  The  defendant  excepted  to 
these  instructions,  and  he  now  assigns  in  this  Court  for  error,  the 
refusal  of  the  Court  below  to  give  the  instructions  prayed  for, 
and  the  instructions  as  given. 

In  determining  the  tenableness  of  the  positions  assumed  by  the 
counsel  for  the  plaintiff  in  error,  in  the  causes  of  error  assigned, 
it  will  perhaps  be  only  necessary  to  recur  to  the  decision  made 
in  this  Court  at  its  December  term,  1833,  in  the  case  of  Carson 
v.  Clark,(2)  and  in  which  the  doctrine  is  recognized,  that  the 
purchaser  of  land  from  the  government  of  the  United  States, 
acquires  the  right  to  all  the  improvements  made  upon  it  anterior 
to  his  purchase.*  Under  that  decision,  it  is  manifest  that  the  in- 
structions prayed  for  by  defendant's  counsel'  in  the  Court  below, 
ought  to  have  been  given ;  unless  indeed  the  act  referred  to,  in 
the  instructions  given,  changed  the  rights  of  the  parties.  After 
an  attentive  examination  of  that  act,  it  is  not  perceived  that  the 
makers  of  it  could  have  had  in  contemplation  to  establish  a  rule 
of  action  in  relation  to  the  erection  of  fences  by  mistake  between 
any  other  than  natural  persons ;  certainly  not  between  govern- 
ments and  individuals.  It  is  not  possible  to  suppose,  that  they 
contemplated  that  the  government  of  the  United  States  or  of  this 
State,  would  become  the  cultivators  of  the  soil,  and  erect  fences 

(1)  R.  L.  419;  Gale'sStat.  433.  (2)  Ante  113. 

(a)  Cook  w.  Foster,  2  Oil.  R.  652. 
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over  our  vast  prairies,  and  enter  into  all  the  various  pursuits  of 
agriculture. 

Yet  it  seems  to  me  this  must  be  the  necessary  inference,  if:  the 
construction  contended  for  by  the  appellant's  counsel,  and  given 
in  the  instructions  of  the  Circuit  Court,  be  sanctioned.  It  is  too 
manifest  to  doubt,  as  well  from  the  preamble  of  the  act,  as  from 
its  context,  that  it  merely  contemplated  a  remedial  action  be- 
tween individuals,  and  intended  to  change  the  rights  of  parties 
as  they  stood  at  common  law.  This  is  both  its  letter  and  spirit, 
and  is  most  clearly  evinced  by  the  forms  of  proceeding  to  be 
observed  by  the  parties  in  seeking  the  remedies  given  under  the 
law.  Let  it  be  asked  whether  any  law  of  this  State  could  be 
constitutionally  enacted,  which  should  provide  for  the  occupancy 
of  any  portion  of  the  lands  of  the  United  States,  and  that  indi- 
viduals should  place  fences  thereon,  and  that  a  purchaser  from 
the  government  of  the  United  States,  should  not  disturb  the 
same  for  one  year  thereafter  ?  Surely  not,  and  yet  this  would, 
in  effect^  be  the  operation  of  the  second  section  of  this  act,  if  the 
instructions  of  the  Circuit  Court  in  this  case  were  correct. 

Independent  of  this  view  of  the  case,  the  doctrine  laid  down 
in  the  case  of  Betts  v.  Menard, (1)  decided  in  this  Court  in  De- 
cember term,  1881,  is  directly  applicable.  It  is  there  said  "  that 
in  the  enactments  of  legislative  bodies,  where  persons  are  spoken 
of,  no  other  than  natural  persons  will  be  intended,  unless  it  be 
absolutely  necessary  to  give  effect  to  some  powers  already  con- 
ferred on  artificial  persons,  and  which  it  is  necessary  should  be 
exercised,  to  carry  into  effect  the  objects  contemplated  in  their 
grant  or  charter." 

The  legislature  could  never  have  intended  that  the  operations 
of  the  act  referred  to,  should  apply  to  artificial  persons,  at  least 
of  a  political  cast.  Whether  that  artificial  body  be  this  State  or 
the  United  States,  can  make  no  difference.  The  land  purchased 
of  the  school  commissioner,  was  held  by  the  State  in  trust  for 
the  inhabitants  of  the  township  in  which  it  lay,  and  was,  in  con- 
tradistinction to  private  lands,  as  much  public  lands,  as  if  owned 
by  the  government  of  the  United  States. 

As  the  instructions  prayed  for,  ought  to  have  been  given,  and 
those  actually  given  were  erroneous,  the  judgment  of  the  Circuit 
Court  is  reversed  with  costs. 

Judgment  reversed. 

il)  Breese's  App.  10. 


V  AMD  ALIA.  18] 


Webb  v.  Sturtcvant. 


Thomas  Webb,   apppellant  v.  George  W.  Sturtevant  ap- 
pellee. 


possesion,  except  the  o\\ner.(«j 
Tno  possession,  where  that  alone  is  relied  on,  must  be  an  actual  and  not  a  constructive 

postesbion. 
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appeal  from   Cook. 

In  actionB  of  trespass gvare  clavsvm  JYegit,  the  law  is  well  settled,  that  possession  of  the 
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This  cause  was  tried  at  the  May  term,  1835,  of  the  Cook  Cir- 
cuit Court,  before  the  Hon.  Sidney  Breese  and  a  jury.  A  verdict 
was  rendered  for  the  plaintiff*  below  for  $56.  Judgment  was  ren- 
dered on  this  verdict,  and  an  appeal  taken  to  this  Court, 

The  bill  of  exceptions  is  as  follows  : 

Be  it  remembered  that  on  the  trial  of  this  cause,  at  the  Mav 
term  of  the  Cook  Circuit  Court,  the  defendant,  by  his  counsel, 
moved  the  Court  to  instruct  the  jury  as  follows  : 

1.  That  if  the  jury  shall  believe  from  the  evidence,  that  the 
land  on  -which  the  supposed  trespasses  were  committed,  at  the  time 
was  the  land  of  the  United  States  or  of  the  State  of  Illinois,  and 
that  the  United  States  and  this  State  were  in  possession  of  said 
lands  at  the  time  of  the  plaintiff's  entry  thereon,  that  such 
entry  of  the  plaintiff,  did  not  dispossess  the  United  States  or  this 
State,  only  so  far  as  the  plaintiff's  actual  close,  and  no  further, 
anl  in  such  cass  the  law  is  for  the  defendant. 

2.  That  if  the  jury  shall  believe  from  the  evidence,  that  the 
plaintiff,  at  the  time  of  the  committing  of  the  supposed  trespasses, 
was  not  in  the  actual  and  exclusive  possession  of  the  land  on 
which  the  supposed  trespasses  were  commired  by  the  defendant, 
then  the  law  is  with  the  defendant. 

3.  That  if  the  jury  shall  believe  from  the  evidence,  that  the 
land  on  which  the  supposed  trespasses  were  committed,  and  at  the 
timo,  in  the  possession  of  the  United  States  or  of  this  State,  or  any 
person  other  than  the  plaintiff,  then  they  ought  to  find  for  the 
defendant. 

4.  That  if  the  jury  shall  be  satisfied  from  the  evidence,  that 
the  plaintiff  had  no  property  or  interest  in  the  timber  and  soil,  or 
either,  on  which  the  supposed  trespasses  were  committed,  at  the 
time,  then  the  plaintiff  cannot  recover  of  the  defendant. 

5.  That  if  the  jury  shall  be  of  opinion  from  the  evidence,  that 
at    the    time  of    the  committing  of  the  supposed  trespasses,   the 

(a)  Reeder  vs.  Pnrdy  M  111.  K.  ST!). 

(b)  Brooks w.  Pruyn  18  [11.  R.  539,  and  notee  ■  TVn<    :.■■'•   vt   Ford  87111.  U.  810:    Bwine 
C8.13urr.et  u  Peters  (.'.  s.  U.41. 


182  DECEMBER    TERM,    1835. 


Webb    v.   Sturtevant. 


plaintiff  was  but  a  mere  squatter  upon  the  land,  without  any  title 
thereto,  either  in  law  or  equity,  and  that  said  land  was  the  prop- 
ery  of  the  United  States  or  of  this  State,  and  also  that  the  supposed 
trespasses  were  not  committed  within  the  plaintiff's  actual  enclo- 
sure, then  the  law  is  for  the  defendant. 

6.  If  the  jury  shall  believe  from  the  evidence,  that  the  land 
was,  at  the  time  of  the  committing  of  the  supposed  trespasses, 
the  uninclosed  land  of  the  United  States  and  of  this  State,  and  in 
possession  of  the  United  States,  and  not  in  the  actual  possession  of 
the  plaintiff,  then  the  law  is  for  the  defendant. 

T.  That  if  the  jury  shall  be  of  opinion  from  the  evidence,  that 
the  plaintiff  entered  on  the  land,  claiming  it  as  the  property  of  the 
United  States,  and  not  claiming  or  setting  up  title  to  the  land 
adversely  from  that  of  the  United  States,  and  the  supposed  tres- 
passes were  not  committed  within  the  actual  improvement  of  the 
plaintiff,  then  the  law  is  with  the  defendant. 

8.  That  if  the  jury  shall  believe  from  the  evidence,  that  the 
plaintiff  is  entitled  to  recover  at  all,  they  are  to  confine  their  en- 
quiry to  the  injury  done  to  the  actual  possession  of  the  plaintiff, 
and    not  to  the  value  of  the  timber  or  trees  carried  away. 

The  fifth  and  seventh  instructions  the  Court  ref used  to  give, 
but  gave  the  others,  the  eighth  with  this  qualification,  that  the 
jury  must  confine  their  enquiry  to  the  injury  done  to  the  actual 
possession,  and  that  the  value  of  the  timber  was  a  criterion  by  which 
to  estimate  that  injury,  and  instructed  the  jury  that  ' '  where  the 
claim,  settlement,  and  actual  possession  concur  and  are  made 
bona  fide,  and  continued  to  the  extent  of  160  acres  or  other 
lower  legal  subdivision  of  the  public  lands,  the  action  of 
trespass  can  be  maintained  against  any  one,  other  than  the  real 
owner,  who  shall  unlawfully  enter  upon  such  subdivision,  doing 
damage  thereon  by  cutting  down  timber,  against  the  will  of  the 
actual  occupant,  and  disturbing  him  in  his  possession  :  and  that 
the  right  to  such  action  is  not  confined  to  an  injury  to  the  actual 
inclosure."  To  which  said  several  opinions  of  the  Court  in 
refusing  to  give  said  fifth  and  seventh  instructions,  and  the  eighth 
instruction  as  qualified,  and  in  giving  the  said  last  mentioned  in- 
struction, the  said  defendant  by  his  counsel  excepts,  and  prays  the 
Court  to  sign  and  seal  this  his  bills  of  exceptions,  and  make  the 
same  a  part  of  the  record,  which  is  done. 

Sydney  Brbesb,  [l.  s.] 

All  ol:  the  opinions  of  the  Court  which  are  excepted  to.  are  as- 
signed for  error. 

B.    S.  Morris  and  James  Grant,  for  the  appellant. 

G.  Spring  ana  E.  Peck,  for  the  appellee. 

LookwoOD,  Justice,  delivered  the  opinion  of  the  Court  : 
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This  was  an  action  of  trespass  quare  clausum  /regit,  brought 

in  the  Cook  Circuit  Court,  by  Sturtevant  against  Webb,  for  break- 
ing and  entering  the  close  of  Sturtevant,  ami  felling  and  carrying 
away  the  timber  growing  thereon.  To  the  declaration  filed  in 
the  cause,  the  defendant  below  pleaded  not  guilty.  On  the  trial 
in  the  Circuit  Court,  the  defendant  below  asked  the  Court,  among 
other  things,  to  instruct  the  jury,  as  follows,  to  wit,  "That  if  the 
jury  shall  be  of  opinion  from  the  evidence,  that  at  the  time  of 
the  committing  of  the  supposed  trespasses,  the  plaintiff  was  a 
mere  squatter  on  the  land,  without  any  title  thereto,  either  inlaw 
or  equity,  and  that  said  land  was  the  property  of  the  United 
States  or  of  this  State,  and  also  that  the  supposed  trespasses  were 
not  committed  within  the  plaintiff's  actual  enclosure,  then  the 
law  is  for  the  defendant,"  which  instruction  the  Circuit  Court 
refused  to  give.  This  refusal  is  assigned  for  error,  and  the 
question  presented  is,  whether  the  instruction  ought  to  have  been 
given.  In  actions  of  trespass  quare  clausum f regit,  the  law  is 
well  settled,  that  possession  of  the  close  is  sufficient  to  sustain  the 
action  against  any  person  who  shall  enter  upon  that  possession, 
except  the  owner.  The  possession,  where  that  alone  is  relied  on, 
must,  however,  be  an  actual  and  not  a  constructive  possession. 
The  mere  entry  upon  a  tract  of  land  without  any  color  of  title, 
and  enclosing  a  small  part  of  it,  does  not,  of  itself,  constitute  an 
actual  possession  of  any  more  land  than  is  enclosed.  A  contrary 
doctrine  would  lead  to  great  uncertainty.1  It  could  with  as  much 
propriety  be  contended,  that  the  actual  possession  of  a  part  of  a 
tract  of  land  drew  to  it  the  possession  of  a  whole  section  contain- 
ing 640  acres,  as  that  such  actual  possession  drew  after  it  the 
possession  of  160  acres,  or  any  other  legal  subdivision  of  a  lot.  This 
would  be  manifestly  unreasonable.  The  reason  that  "the  law  pro- 
tects the  mere  possession  of  land,  where  the  possessor  is  a  squat- 
ter, is  to  preserve  the  public  peace ;  and  such  protection  is  not 
intended  as  an  encouragement  to  squatters,  and  ought  not,  there- 
fore, to  be  extended  any  further  than  is  necessary  to  attain  the 
desired  object.1' 

From  this  view  of  the  law,  and  the  reason  upon  which  it  is 
founded,  the  Court  below  ought  to  have  given  the  instructions 
asked  for  by  the  defendant  below.  Fortius  error,  without  enquir- 
ing into  the  other  errors  that  have  been  assigned,  the  judgment 
must  be  reversed  with  costs. 

Judgment  reversed. 

Yot, .    See  Lovetl  tt  ai  »  Noble.    ftw». 

Since  tin-  decision  of  this  case  iliu  following  seta  nave  been  passed  by  the  General 
Assembly : 

AN  A'T  to  define  tbeeztcnl  of  possession  in  cases  of  settlement  on  the  public  lands. 
Sac.  i.  lie  U  enacted  by  the  people  ijf  the  State  qf  fflinoit,  represented  if  the  Oen 
•   See  <;!.:as<»i  w.  Hitchcock,  2 Scam.  R.  (48. 
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Assembly.  That  hereafter  in  all  actions  of  trespass  quare  chtarum  fregit,  trespass,  and 
ejectment,  and  forcible  entry  and  detainer,  as  well  as  forcible  detainer  only,  where  any 
person  or  persons  may  be  settled  on  any  of  the  public  iands  in  this  State,  when 
the  sama  have  not  been  sold  by  the  general  government,  his  or  their  possession  shall,  in 
the  absence  of  paper  title,  be  considered  on  the  trial  as  extending  to  the  number  of  acres 
embraced  by  the  claim  of  such  person  orpersons,  according  to  the  custom  of  the  neigh- 
borhood in  which  such  lands  may  be  situated :  Provided.  That  such  ciaim  shall  not  exceed 
in  (he  whole  three  nnndred  and  twenty  acres:  Provided  further.  That  where  the 
lands  have  been  surveyed,  such  claim  shall  not  exceed  one  hundred  and  sixty  acres,  and 
be  ascertained  by  land  marks  so  plainly  made  that  the  same  may  be  designated  from  the 
other  lands  contiguous  thereto  in  the  same  neighborhood  of  country:  And  provided  further 
That  such  claim  shall  not  be  plead  or  set  up  iu  bar  of  any  action,  at  any  lims  commenced 
or  to  be  commenced,  by  a  bona  fide  purchaser  or  purchasers  of  such  lands  from  the 
United  States,  or  persons  entitled  to  a  right  of  pre-emption  on  the  same,  nnder  any  act  of 
Congress  now  in  force,  or  hereafter  to  be  in  force. 

This  act  to  take  effect  from  its  passage. 

Approved  27th  February,  1837. 


Acts  of  1S3G-7, 15#:  (J ale's  Stat.  430. 


AN  ACT  supplemental  to  the  act  entitled  "  An  act  to  define  the  extent  of  possession  in 
cases  of  settlement  on  the  public  lands,"  approved  February  27, 1837. 

Sec.  1.  Be  it  enacted  by  the  People  of  ffte  State  of  Illinois,  represented  in  the  General 
Assembly,  That  the  said  act  to  which  this  is  supplemental  shall  be  construed  to  mean,  and 
to  give  to  the  claimant,  the  legal  possession  (for  the  purposes  mentioned  in  said  act) 
of  three  hundred  and  twenty  acres  lif  the  custom  of  the  neighborhood  extends  to  thai 
number)  of  unsurveyed  lands,  or  one  hundred  and  sixty  acres  of  surveyed  lands, 
whether  the  same  be  in  one  or  more  separate  parcels,  and  that  the  claimant  shall  reside 
on  or  near  the  same  ;  and  that  the  claim  of  unsurveyed  lands  be  so  plainly  marked  that 
it;  can  be  designated  from  the  adjacent  lands. 
Apfhoveb  February  16, 1839. 

Acts  of  1S38— 9,  124. 


Anthony  B,  Turney,  plaintiff  in  error  v.  'William   Good- 
man, defendant  in  error. 


Error  to    JVcti/nr. 

The  certificati  of  a  land  officer,  is  evidi   i 

i  -  imony  of  a  county  surveyor,  in  relation  to  the  location  of  a  tr.act  of  land,  is 

I  svidence. 

This  "cause  was  tried  at  the  March  term,  1835,  of  the  Wayne 
Circuit  Court,  before  the  Hon.  Justin  Harlan. 

From  the  record,  all  that  can  be  discovered,  is  that  the  cause 
-was  appealed  from  a  justice  of  the  peace  to  the  Circuit  Court, 
and  in  that  Court  a  judgment  was  rendered  for  the  defendant 
for  $8,27  and  costs.  What  the  suit  was  •  about,  no  where  ap- 
pears :  but  that  it  was  a  suit,  is  pretty  evident  from  the  fact  that 
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a  judge,  clerk,  and  lawyers  figure  in   the  record,  and  a  bill  of 
costs  is  tacked  on  to  the  end  of  it. 

J.  Pearson,  for  the  plaintiff  in  error. 

O.  B.  Ficklin,  for  the  defendant  in  error. 

Wilson,  Chief  Justice,  delivered  the  opinion  of  the  Court : 

This  was  an  appeal  from  the  judgment  of  a  justice  of  the 
peace.  There  is  consequently  no  declaration  from  which  the 
Court  can  learn  the  nature  of  the  plaintiff's  claim,  or  cause  of 
action ;  and  the  bill  of  exceptions  taken  in  the  case,  is  too  im- 
perfect to  supply  the  information.  All  that  is  shown  by  it,  is, 
tint  Turner  purchased  of  Goodman  an  improvement  on  Congress 
laiM,  that  the  price  was  paid,  and  the  improvement  delivered, 
acceding  to  contract ;  that  the  defendant  was  permitted  to  give 
m  evidence  the  certificate  of  purchase  from  the  Land  Office,  of  a 
tract  of  land  purchased  by  his  son,  and  the  countv  surveyor 
was  permitted  to  prove  by  parol,  that  the  improvement  was  on 
the  land  described  in  that  certificate. 

These  are  all  the  facts  disclosed  by  the  record.  It  is  therefore 
manifest  that  they  do  not  make  out  such  a  case  as  to  enable  this 
Court  to  adjudicate  upon  the  final  decision  of  the  Court  below. 
As  to  the  opinion  of  the  Court  in  admitting  the  Register's  cer- 
tificate to  be  read  in  evidence,  which  was  objected  to,  there  is  no 
error.  The  official  certificate  of  a  land  officer  is  made  evidence 
by  the  express  terms  of  the  statute,(l)  and  the  parol  testimony 
of  tne  surveyor,  was  also  properly  admitted.  It  was  not  only  the 
highest,  but  it  was  the  only  kind  of  evidence  which  could  be  ad- 
duced m  support  of  the  fact  which  it  was  offered  to  establish. 
As  the  only  pomt,  then,  which  is  presented  by  the  record,  re- 
lates to  the  admission  of  testimony,  and  that  bem*  decided  cor- 
rectly by  the  Court  below,  the  judgment  of  that  Court  will  be 
alarmed  with  costs. 

Judgment  affirmed. 

(1)  R.  L.  2S0  ;  Cftle's  Stat.  281. 


e 


Joseph  Lovett  and  Hiram  Ingersoll,  appellants  v. 
Mark  Noble,  Sen.,  appellee. 


Appeal  jrom  Cook 
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This  case  was  tried  at  the  May  term,  1835,  of  the  Cook  Cir- 
cuit Court,  before  the  Hon.  Sidney  Brcese  and  a  jury.  A  ver- 
dict was  rendered  for  the  appellee  for  $195.  Judgment  was  ren- 
dered on  this  verdict,  and  an  appeal  taken  to  this  Court. 

J.  I).  Caton  and  S.  A.  Douglass,  for  the  appellants. 

The  plaintiff,  in  an  action  of  trespass  quare  clausum  fregit, 
must  show  himself  to  be  in  the  actual  possession  of  the  locus  in 
quo  at  the  time  the  trespasses  complained  of  were  committed.  ] 
Chit.  Plead.  175-8  ;  1  Johns.  511 ;  12  Johns.  183 ;  2  SaumW 
Plead,  and  Ev.  866,  and  cases  there  cited ;  2  Wheat.  Selwvn's 
N.  P.  482,n.  1  ;  1  Term  R.  430  ;  2  Phil.  Ev.  132 ;  Esp.  N.  P. 
347,  or  266  in  Part  2d ;  1  Wendell  466  ;  2  Ohio  105. 

It  is  the  exclusive  province  of  the  jury  to  judge  of  evidence, 
and  to  determine  facts. 

E.  Peck  and  G.  Spring,  for  the  appellee. 

LocKWOOD,  Justice,  delivered  the  opinion  of  the  Court  : 

This  was  an  action  of  trespass  quare  clausum  fregit,  com- 
menced by  Noble  against  Lovett  and  Ingersoll,  in  the  Cook  Cir- 
cuit Court.  The  defendants  below  pleaded  not  guilty,  and  on 
the  trial  of  the  cause,  moved  the  Court  to  instruct  the  jury,  "  That 
the  plaintiff  must  show  himself  to  have  been  in  the  actual  and  ex- 
clusive possession  of  the  land  at  the  time  of  the  trespasses  com- 
plained of  ;  and  that  it  was  not  sufficient  for  the  plaintiff  to  show 
that  he  was  residing  upon  and  cultivating  another  part  of  the 
same  legal  subdivision,  unless  he  also  proved  that  the  alleged 
trespasses  were  committed  upon  the  part  of  the  lot  enclosed  or 
under  cultivation  by  him."  This  instruction  the  Court  refused 
to  give,  but  instructed  the  jury,  that  "  The  peaceable  occupation 
and  possession  by  building,  or  cultivating  and  residing  on  any 
portion  of  the  legal  subdivision  of  the  public  lands,  not  exceeding 
160  acres,  will  entitle  such  possessor  to  an  action  against  the  un- 
authorized entry  of  any  individual  who  may  enter  and  cut  down 
the  timber,  or  interfere  with  the  possession  of  such  legal  subdi- 
vision." 

This  instruction  was  clearly  erroneous  according  to  the  deci- 
sion of  the  case  of  Webb  v.  Sturtevant,(l)  decided  at  the  present 
term. 

The  judgment  must  therefore  be  reversed  with  costs. 

■Judgment  reversed. 

i1  i  Ame  181. 
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Pinckard  etal.  v.  The  People.    Slocumb  r.  Kuykendall. 

William  (J.  Pinckard,  David  Pembroke,  I».  F.  Long, 
Nathan  0.  D.  Taylor,  unci  Henry  Long,  plaintiffs  m 
error  v.  The  People  of  the  State  of  Illinois. 

Error  to  Madison. 

\\.  is  error  to  enter  up  final  judgm  snt  upon  a  recognisance  upon  the  recogniaora  railing;  to 
appear  agreeably  to  the  terras  of  their  recognisance.  Before  final  judgment  can  be  cutsr- 
ed,  a  xcirefaciax  must  issue  against  themloshovv  cause  why  judgment  and  execution 
should  not  be  had,  or  an  action  must  be  instituted  on  the  bond  to  recover  the  penalty. (a) 

Judgment  was  rendered  in  this  cause  at  the  November  special 
term  of  the  Madison  Circuit  Court,  1834,  by  the  Hon.  Theophi- 
lua  W.  Smith,  for  $100  and  costs.  To  reverse  this  judgment  a 
writ  of  error  was  prosecuted  to  this  Court. 

J.  M.  KRTJM,  for  the  plaintiffs  in  error. 

Smith,  Justice,  delivered  the  opinion  of  the  Court  :(1) 

The  record  in  this  case  shows  a  judgment  on  a  bond  or  recog- 
nisance of  the  defendants  to  appear  and  testify  on  behalf  of  the 
People,  at  a  Circuit  Court  to  be  holden  at  Edwardsville  on  the 
4th  Monday  of  October,  1835.  The  defendants,  on  being  called, 
did  not  appear,  and  their  default  was  entered,  and  a  final  judg- 
ment rendered  for  the  penalty  of  the  recognisance  and  costs. 

The  error  assigned  is  that  this  final  judgment  was  irregular. 
This  we  cannot  doubt. 

Instead  of  a  final  judgment,  a  scire  facias  should  have  been 
sued  against  the  defendants,  to  show  cause  why  judgment 
and  execution  should  not  be  had,  or  an  action  instituted  on  the 
bond  to  recover  the  penalty.  The  final  judgment  is  reversed, 
and  the  cause  remanded  for  further  proceedings. 

Judgment  reversed.  ■ 

I a)  People  vs.  Witt,  19  111.  R.  171. 

(1)  Wilson,  Chief  Justice,  did  not  sit  in  this  cause. 


John  C.  Slocumb,  plaintiffin  error  v.  Lewis  Kuykendall, 
defendant  in  error. 

Error   to    (!  at  latin. 

Jn  au  action  lor  si.ind.M-.  it  ia  sufficient  to  prove  the  substance  of  the  worda  charged.    Bui 

proof  of  equivalent  words  is  not  sufficient. 

Tins  wits  an  action   on   the  case  for  slander,  brought  by  the 
plaintiff  in  error  against   the   defendant  in  error  in   the  Court 
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below.     The  cause  was  tried  at  the  April  terra,  1835,  of  the 
Gallatin  Circuit  Court,  before  the  Hon.  Alexander  F.  Grant. 

On  the  trial  the  following  bill  of  exceptions  was  taken  : 
"  Be  it  remembered  that  on  the  trial  of  this  cause,  the  plaintiff" 
proved  by  Isaac  Hogan,  that  defendant  said  the  miller  must  have 
taken  my  wheat ;  that  from  the  quantity  of  wheat  I  took  to  mill, 
and  the  quantity  of  flour  received,  he  must  have  taken  my  wheat. 
It  was  no  other  man  than  John  C.  Slocumb.  This  was  in  August, 
or  September,  1833.  That  he,  witness,  heard  defendant  say 
that  he  had  heard  Slocumb  had  taken  too  much  toll  from  others, 
and  that  charges  had  been  made  against  Slocumb  to  Mr.  Graves, 
the  owner  of  the  mill ;  that  he  saw  Slocumb  go  to  the  hopper, 
and  take  out  two  half  bushels  of  wheat,  and  put  it  away,  and  put 
one  of  them  in  a  dark  corner ;  that  what  he  knew,  he  knew,  and 
Y/hat  he  saw,  he  saw  ;  that  he,  defendant,  asked  Slocumb  what  he 
was  doing.  Slocumb  said  he  was  taking  toil.  This  was  in 
January  last.  That  Slocumb,  when  taking  the  wheat,  looked 
over  his  shoulder,  as  if  to  see  if  anybody  saw  him  :  and  defend- 
ant was  talking  about  his  wheat  being  lost  at  the  mill  where 
Slocumb  had  taken  this  wheat.  Defendant  had  taken  thirty-two 
bushels  of  wheat  to  the  mill  on  this  occasion.  John  Jordan, 
plaintiff's  witness,  proved  that  in  conversation  with  defendant 
last  winter,  Esq.  Slocumb's  name  was  mentioned.  Defendant 
asked  if  it  was  John  Slocumb  who  had  attended  the  mill  at  New 
Haven.  Witness  replied  it  was,  but  that  he  wrote  his  name  John 
C.  Slocumb  ;  defendant  then  said,  '  Well  he  is  the  man  who  took 
my  wheat,  there  was  too  much  toll  taken,  from  the  quantity  of 
wheat  I  took  to  mill  and  the  flour  I  got.  I  saw  him  take  two 
half  bushels  out  of  the  hopper,  and  put  it  away.  I  asked  him 
what  he  was  doing.  He  said  he  was  taking  toll.  This  was  in 
the  night.'  Defendant  said,  '  I  would  not  swear  he,  Slocumb, 
stole  my  wheat,  but  if  I  had  to  swear,  I  would  swear  I  believe 
he  stole  my  wheat.'  Whereupon  the  defendant,  by  his  attorney, 
moved  the  Court  to  instruct  the  jury  to  find  in  the  way  of  a 
nonsuit ;  which  motion  the  Court  sustained,  and  instructed  the 
jury  that  the  evidence  did  not  support  either  count  of  the 
plaintiff's  declaration,  and  for  them  to  find  accordingly  in  the 
way  of  a  nonsuit.  To  which  opinion  of  the  Court,  the  plaintiff, 
by  his  counsel  excepts,  and  it  is  allowed,  &c. 

Alex.  F.  Grant,   [l.s.] 

A.  P.  Field  and  H.  Eddy,  for  the  plaintiff  in  error. 

Jesse  J.  Robinson  and  W.  J.  Gatewood,  for  the  defendant 
in  error. 
.  Smith,  Justice,  delivered  the  opinion  of  the  Court  : 
This  was  an  action  of  slander  for  words  imputing  theft. 
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The  declaration  contained  three  counts  :  1st.  for  the  words  .. 
""The  miller  stole  my  wheat,  and  he  was  no  other  man  than  John 
C.  Slocumb."  2d.  "He  stole  my  wheat."  And  3d,  '-John  C. 
Slocumb  is  a  thief ;  he  stole  my  wheat." 

The  defendant  pleaded  not  guilty,  and  not  guilty  within  one 
year.  On  the  trial,  after  the  plaintiff's  evidence  had  been  heard, 
the  defendant  moved  the  Court  to  instruct  the  jury  to  find  as  in 
case  of  a  nonsuit. 

The  Court  instructed  the  jury  accordingly,  and  also  that  the 
evidence  did  not  support  either  count  of  the  plaintiff's  declara- 
tion. To  these  instructions  the  plaintiff  excepted.  The  jury  found 
for  the  defendant, 

The  only  error  assigned  is  the  instructions  of  the  Circuit  Court, 
and  we  arc  now  to  enquire  whether  or  not  they  were  correct.  It 
will  not  be  doubted,  that  the  rule  which  heretofore  required  the 
plaintiff  to  prove  the  words  to  have  been  spoken  precisely  as  laid, 
has  been  relaxed,  and  that  it  will  now  be  sufficient  to  prove  the 
substance  of  them  as  charged  ;  while,  however,  this  rule  is  admit- 
ted to  its  fullest  extent,  we  still  understand  that  the  proof  of 
equivalent  words  will  not  be  proving  the  substance  of  those  charged 
to  have  been  spoken.  To  prove  words  of  similar  import  will  not 
surely  be  proving  the  substance  of  those  laid,  but  the  proving  of 
other  and  different  words.     In  the  case  of  Maitland  v.  Goldney 

(1)  the  Court  say  "  Though  the  plaintiff  need  not  prove  all  the 
words  laid,  yet  he  must  prove  so  much  of  them,  as  is  sufficient  to 
sustain  his  cause  of  action,  and  it  is  not  enough  for  him  to  prove 
equivalent  words  of  slander."     The  case  of  Olmstead  v.  Miller 

(2)  supports, the  same  doctrine.3 

This  rule  should  be  adhered  to.  Further  relaxation  would  be 
attended  in  my  opinion,  with  infinite  mischief.  The  allegation 
and  the  proof  should  correspond  ,  yet  if.  a  party  be  charged  with 
the  speaking  of  one  set  of  words,  and  the  proof  show  another  set 
of  an  equivalent  character,  and  that  be  admitted  to  be  sufficient 
to  sustain  the  cause  of  action,  how  is  the  party  to  be  prepared  to 
defend  himself?  If  this  latitude  be  indulged  in,  and  proof  of 
equivalent  words  be  sufficient,  how  will  the  defendant  be  able  to 
know  what  he  must  come  prepared  to  meet  ?  One  set  of  words 
is  charged,  another  is  proved,  and  the  party  surprised  and  held 
answerable  for  what  he  might  have  rebutted  or  explained  by 
testimony,  had  he  had  reason  to  suppose  such  proof  would  have 
been  offered.  The  introduction  of  such  a  course  seems  to  me 
subversive  of  the  first  principles  of  the  rules  of  evidence,  and 
ought  not  to  prevail.  Besides,  the  uncertainty  of  the  memory 
of  witnesses,  and  their  understanding  of  the  import  of  words,  and 
the  sense  in  which  they  may  have  understood  them  to  have  been 
used,  would  render  a  party  accountable  for  their  misapprehension, 

(l)2Kast438.  (2)  1  Wendell  510. 

(a)  Patterson  vs.  Edwarda,  2  Oil.  R.  720 ;  Sandford  ttt.  Gladdis  15  111.  K.  22!)  And  notes. 
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very  frequently,  if  they  could  be  allowed  to  testify  to  the  import 
of  his  expressions. 

It  is  the  province  of  the  Court  and  jury  to  construe  his  words, 
and  not  that  of  the  witnesses.  Apply  this  reasoning  to  the  case 
before  us,  and  it  will  be  readily  perceived  that  the  proof  does  not 
sustain  either  of  the  counts  of  the  declaration.  From  the  bill  of 
exceptions,  such  of  the  testimony  as  did  not  fall  within  the  plea 
of  the  statute  of  limitations,  is  stated  by  one  witness  to  refer  to 
a  conversation  had  with  the  defendant  in  January,  1833,  and- is 
narrated  by  the  witness  in  these  word*  :  "That  he  heard  defen- 
dant say,  that  he  had  heard  Slocumb  had  taken  too  much  toll 
from  others,  and  that  charges  had  been  made  against  Slocumb  to 
Mr.  Graves,  the  owner  of  the  mill  ;  that  he  saw  Slocumb  go  to 
the  hopper,  and  take  two  half  bushels  of  wheat,  and  put  it  away, 
and  put  one  of  them  in  a  dark  corner ;  that  what  he  knew,  he 
knew,  and  what  he  saw,  he  saw  ;  that  the  defendant  asked  Slo- 
cumb what  he  was  doing.  Slocumb  said  he  was  taking  toll ;  that 
Slocumb,  when  taking  the  wheat,  looked  over  his  shoulder,  as  if 
to  see  if  any  body  saw  him  ;  and  defendant  was  talking  about  his 
wheat  being  lost  at  the  mill  where  Slocumb  had  taken  his  wheat. 
Defendant  had  taken  thirty-two  bushels  of  wheat  to  the  mill  on 
this  occasion." 

The  other  witness  refers  to  a  conversation  with  defendant  at 
another  time,  and  says  that  Slocumb's  name  was  mentioned.  De- 
fendant asked  if  it  was  John  Slocumb  who  had  attended  the  mill 
at  New  Haven.  Witness  replied  that  it  was,  but  that  he  wrote 
his  name  John  C.  Slocumb.  Defendant  then  said,  well  be  is  the 
man  who  took  my  wheat ;  there  was  too  much  toll  taken,  from  the 
quantity  of  wheat  I  took  to  mill,  and  the  flour  I  got.  I  saw  him 
take  two  half  bushels  out  of  the  hopper,  and  put  it  away.  I  asked 
him  what  he  was  doing.  He  said  he  was  taking  toll.  This  was  in  the 
night.  Defendant  said  I  would  not  swear,  he  Slocumb,  stole  my 
wheat,  but  if  I  had  to  swear,  I  would  swear  I  believe  he  stole  my 
wheat. 

It  will  be  remarked,  that  the  conversation  detailed  by  the  two 
witnesses,  happened  at  different  periods,  and  were  entirely  dis- 
connected. It  is  not  the  enquiry  now,  whether  or  not  this  lan- 
guage might  not  be  actionable,  if  laid  as  proved,  with  the  neces- 
sary averments,  though  it  might  perhaps  involve  a  question  of 
doubt  whether  the  defendant  intended  to  charge  the  plaintiff 
with  a  felonious  intention  in  taking  the  wheat ;  and  whether  the 
taking  of  too  much  toll,  unless  accompanied  by  indisputable  evi- 
dence of  such  intent,  could  constitute  a  larceny  ;  but  whether 
the  language  proved  to  have  been  used,  taken  separately  and  dis- 
connectedly, as  stated  by  each  witness,  sustains  either  count  of 
the  declaration,  I  cannot  concieve  that  either,  taken  separately, 
supports  either  of  the  counts  in  the  declaration.     The  proof  can 
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be  viewed  in  no  other  light  than  as  establishing  the  speaking  of 
equivalent  words,  and  by  no  means  as  supporting  the  proof  of 
the  substance  of  the  words  as  laid.  I  am  therefore  of  the  opinion 
that  the  instructions  of  the  Court  were  correctly  given,  and  that 
the  judgment  of  the  Circuit  Court  ought  to  be  affirmed  with  costs. 
Judgment  affirmed. 


John  Droullard  plaintiff  in  error,  v.  Thomas  Baxter, 
Drury  L.  Walls,  John  Cain.  Samuel  Alexander. 
Thomas  W.  Buckner,  E.  L.  R.  Wheelock,  Martin 
Ladmer,  John  T.  Gilmer,  Sarah  L.  Williams,  John 
Riddle,  John  Wood,  and  Robert  McQueen,  defendants 
in  error. 

Error   to    .Ida/as. 

A  complainant  has  an  unquestionable   right  to  amend  his  bill   in  equity  before  answer 
filed,  and  in  many  cases,  after,  and  before  replication  filed.(«) 

The  proceedings  in  this  case  in  the  Court  below,  were  had  be- 
fore the  Hon.  Richard  M.  Young,  at  a  special  term  of  the  Adams 
Circuit  Court,  in  November,  18o4. 

A.  Williams  and  J.  W.  Whitney,  for  the  plaintiff  in  error. 

0.  H.  Browning  and  C.  Walker,  for  the  defendants  in  error. 

ISmith,  Justice,  delivered  the  opinion  of  the  Court  :(1) 
The  complainant  filed  his  bill  in  equity  to  set  aside  and  annul 
certain  conveyances  of  land  alleged  to  have  been  obtained  through 
fraudulent  representations  and  combinations  of  the  defendants. 
On  the  return  of  the  process  of  summons,  a  portion  of  the  defend- 
ants being  served  with  process,  their  appearance  was  entered,  and 
a  motion  was  made  by  their  counsel  to  dismiss  the  bill  for  want 
of  equity.  From  the  order  of  dismissal,  it  also  appears  that  a 
cross  motion  was  interposed  by  complainant  for  leave  to  amend 
his  bill.  The  Circuit  Court  refused  the  leave  asked  to  amend,  and 
dismissed  complainant's  bill ;  and  this,  among  other  grounds,  is 
assigned  for  error. 

Without  meaning  to  affirm  the  doctrine  laid  down  in  the  case  of 
Edwards  v.  Beard(2)  decided  under  the  former  organization  of 
this  Court,  that  a  bill  in  equity  may  be  properly  dismissed  on  mo- 
tion,   and   that  the   party  is    not   bound   to  demur  to  the  bill,  in 

(a)  Jeffereon  vs.  Ferguson,  13111.  R.  35 and  njtes. 

(1)  Wilson-,  Chief  Justice,  did  not  sit  in  thi*  cause.  (3)  Breese  41. 
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order  to  avail  himself;  of  a  dismissal  ;  it  will  be  sufficient  to  con- 
sider the  single  point  whether  the  Circuit  Court  did  not  err  in  re- 
fusing the  leave  asked  to  amend  the  bill. 

We  understand  the  rule  to  be,  in  pleadings  in  equity,  that 
Courts  give  greater  latitude  and  indulgence  to  the  parties  than  in 
courts  of  law — and  that  a  complainant  has  a  right,  considered  un- 
questionable, to  amend  his  bill  before  answer  filed,  and  in  many 
cases  after,  and  before  replication  filed.  When  such  amendment 
is  made,  the  Court  will  judge  of  its  relevancy,  and  if  it  be  imper- 
tinent or  entirely  foreign  to  the  cause,  it  will  be  ordered  to  be 
stricken  out.  We  consider  the  amendment  not  a  matter  of  dis- 
cretion in  the  Court  to  allow  or  refuse,  and  therefore  it  is  good 
ground  of  error,  that  such  refusal  was  ordered  in  the  present  case. 

The  judgment  of  the  Circuit  Court  is  reversed  with  costs,  and 
the  cause  remanded  for  further  proceedings. 

Judgment  reversed. 


Samuel  Seward,  for  the  use  of  George  W.  Chapman,  plain- 
tiff in  error  v.  Abijah  Wilson,  defendant  in  error. 

Error  t»  Adams. 

A  non-resident  plaintiff  cannot  institute  a  suit  before  a  justice  of  the  peace,  until  he  lias 
£iv«n  a  bond  for  costs,  although  he  sue  for  the  use  of  a  resident.  The  statute  in  rela- 
tion to  costs  in  the  Circuit  Court,  in  like  cases,  is  different. 

Tins  cause  was  decided  in  the  court  below,  at  the  April  term, 
1835,  by  the  Hon.  Richard  M.  Young. 

A.   Williams,    for  the  plaintiff  in  error. 

0.    II.  Browning,  for  the  defendant  in  error. 

Smith,  Justice,  delivered  the  opinion  of  the  Court : 
Fhis  was  an  action  instituted  originally  before  a  justice  of  the 
peace.  From  the  bill  of  exceptions  it  appears  that  the  plaintiff 
was  at  the  time  of  the  commencement  of  the  suit  a  non-resident, 
but  that  the  person  for  whose  use  it  was  instituted,  was  a  resident. 
It  also  appears  that  a  motion  was  made  before  the  justice  to  dis- 
miss the  cause,  for  the  reason  of  the  non-residence  of  the  plaintiff. 
The  Circuit  Court,  on  the  cause  being  brought  to  that  Court, 
dismissed  the  cause  because  of  the  non-residence  of  the  plaintiff 
at  the  time  of  its  commencement  before  the  justice,  and  entered  a 
judgment  for  defendant  for  the  costs.  To  reverse  this  judgment, 
this  writ  of  error  is  prosecuted,  and  the  only  question  made  here, 
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is  whether  the  Circuit  Court  decided  erroneously  in  dismissing  the 
cause. 

Strictly  the  order  dismissing  the  cause  is  not  c@Hiforma.ble  to  the 
judgment  which  should  have  been  entered  on  the  facts  as  they  ap- 
pear ;  and  it.  is  presumed  to  be  a  clerical  error  in  using  the  word 
"dismiss,"  when  it  should  have  directed  the  judgment  of  the 
justice  to  have  been  reversed.  The  effect  may  be  the  same,  how- 
ver,  as  no  procedendo  was  awarded,  and  the  defendant  recovered 
his  costs  in  both  Courts.  The  judgment,  of  the  Circuit  Court  is 
substantially  correct. 

Nothing  is  more  certain  from  the  act  regulating  the  proceedings 
before  justices  of  the  peace  in  civil  actions,  than  that  a  non-res- 
ident plaintiff  shall  not  institute  a  suit  until  he  shall  have  given  a 
bond  for  costs.  It  is  a  disability  imposed  on  him,  and  as  effectu- 
ally precludes  his  right  to  sue  until  the  bond  be  given,  as  in  the 
case  of  an  alien  enemy.  The  statute  in  relation  to  costs  in  like 
cases  in  the  Circuit  Couit,  is  different,  because  it  speaks  of  per- 
sons for  whose  use  suits  may  be  instituted,  but  even  there  it  may 
be  justly  doubted  whether,  under  that  act,  the  person  for  whose 
use  the  suit  is  instituted,  filing  a  bond  would  be  a  compliance  with 
that  act.  It  only  declares  that  he  shall  be  liable  for  costs,  but 
neither  by  that  law,  nor  the  practice  of  the  Court,  could  a  judg- 
ment be  rendered  in  the  action  against  him,  for  the  costs  in  favor 
of  the  defendant.  If  he  prevailed  he  is  driven  to  a  separate 
action." 

The  judgment  of  the  Circuit  Court  is  affirmed  with  costs. 

Judgment  affirmed. 

in)  Robertson  vs  County,  Cora.  5  Gil.  R.  565  and  notes. 

IVofe.  In  the  case  of  Harmon,  tor  the  use  of  Caton  v.  Harmon,  decided  at  Dec.  term, 
LS39,(1)  it  was  held  that  a  security  for  costs  is  not  necessary  where  a  suit  is  brought  ia  the 
Circuit  Court  by  a  non-resident  for  the  use  of  a  resident.    See  also,  Acts  of  1838— 9,  2ft. 

(I)  Pout.    531. 


Hiram  Pearsons,  appellant  v.  Nelson  Lee,  appellee. 

Appeal  from  Cook. 

The  capy  of  an  agreement  or  instrument  in  writing,  attached  to  a  declaration  or  fifed 

with  it,  forms  no  part  of  the.  declaration. 

A    variance  between  the  agreement  doclared  on,  and  the  declaration,  shonld  be  tatc^n 
advantage  of  on  the  trial  by  a  demurrer  to  evidence,  or  a  motion  for  a,  nonsuit. 

An  agreement  to  attend  a  public   land  sale;  of  the  United  State.-,,  and  purchase  a  tract  of 
land,  is  not  fraudulent  or  against  the  laws  of  the  TJ.  S. 

A  declaration  averring  that  U,  for  the  consideration  of  $200  to  be  paid  by  P.,  engaged  tr> 
attend  the  sale  of  the  public  land*  at  C,  at  a  certain  day  named,  and  bid  off  a  quarter 
section  of  land  provided  it  could  be  purchased  for  eight  dollars  an  acre, — and  averring 
that  P.,  was  ready  on  hiapart  to  pay  the  $2c>0,  and  that  although  the  land  sold  for  leas 
than  eight  dollars  per  acre,  L.,  did  not  purchase  the  sains  &c,  is  good  oa  gen  ! 
ttemarrer. 

Dll.   Rep.  Vol.  2— 18. 


104  DECEMBER  TERM,  1835. 


Pearsons  v.   Lee. 


This  was  an  action  of  assumpsit  commenced  in  the  Cook 
Circuit  Court,  by  the  appellant  against  the  appellee,  upon  an 
agreement  in  writing  signed  by  the  appellee  only. 

The  cause  was  decided  at  the  October  term,  1835,  by  the  Hon. 
Stephen  T.  Logan,  and  a  judgment  for  costs  rendered  for  the  ap- 
pellee. 

A.  Cowlbs  and  G.  Spring,  for  the  appellant. 

E.  Peck,  for  the  appellee,  contended, 

1.  That  the  declaration  shows  no  sufficient  consideration. 

2.  That  the  declaration  disclosed  a  contract  all  on  one  side,  in 
contravention  of  the  common  law ;  and  of  the  laws  of  the  United 
States,  regulating  the  sale  of  public  lands. 

3.  That  the  agreement  is  against  good  policy,  and  contra 
bonos  mores. 

Smith,  Justice,  delivered  the  opinion  of  the  Court : 
This  was  an  action  of  trespass  on  the  case  on  premises. 
The  declaration  is  on  a  special  agreement  in  writing  not  under 
seal,  and  is  described  to  have  been  entered  into  between  the  plain- 
tiff and  defendant  for  the  purchase,  sale,  and  conveyance  of  a  cer- 
tain quarter  section  of  land  ;  and  it  also  avers  that  the  defendant, 
for   the  consideration  of   two  hundred   dollars,  to  be  paid  by  the 
plaintiff,  engaged  to  attend  the  sale  of  public  lands  at  the  town 
of   Chicago,  at  a  certain  day  named,  and  bid  off  the  said  quarter 
section  ;  provided  it  could  be  purchased  for  a  sum  not  exceeding 
eight    dollars   per  acre,  and  to    request  the  Register  of  the  Land 
Office    at    said  place  to  grant  a    certificate  to  said  plaintiff  in  Ins 
name,  on  the  payment  of   the   purchase  money  by  the  plaintiff  to 
the  Register  ;  or  if,  on  such  payment,  the  certificate  was  issued 
to  defendant,  then  he  engaged  to  execute  a  good  and  sufficient 
warranty  deed  for  said  land.  The  breach  assigned  is  that  although 
the  plaintiff  was  ready  on  his  part  to  pay  the  two  hundred  dollars, 
and  although  the  land  sold  for  less  than  eight  dollars  per  acre  at 
such  sale,  yet  the  defendant  did  not  and  would  not  purchase  said 
land,  nor  had  he  requested  the  Register  to  make  the  certificate  to 
said   plaintiff ;  nor  would  he  execute  a  good  and  sufficient  war- 
ranty deed  for  the  same  land,  or  of  any  part  thereof  to  the  plain- 
tiff, according  to  the  tenor  and  effect  of  said  agreement,  although 
often   requested,  &c.     To  this    declaration    a   general  demurrer 
was    interposed,    and    the    Circuit    Court    adjudged  the    decla- 
ration   bad.     To    the    declaration  is    annexed    a   copy    of   the 
agreement,    and    if    the     Court    were    permitted    to    look    to 
that   copy   which  it  cannot  see  with  legal  eyes,  because  it  has 
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been  constantly  decided  by  this  Court  to  form  no  part  of  the  de- 
claration, it  might  perceive  that  the  agreement  is  signed  by  the 
defendant  only,  and  is  not  binding  on  the  plaintiff,  and  therefore 
void  for  want  of  mutuality  ;  but  on  that  point  it  can  give  no 
opinion,  because  it  is  not  before  the  Court.  '  If  the  defendant  had 
wished  to  have  presented  that  question,  lie  should  have  taken 
issue,  and  taken  advantage  of  it  either  by  a  demurrer  to  the  evi- 
dence, or  moved  for  a  nonsuit  on  the  trial  for  a  variance  between 
the  count  and  the  instrument  declared  on."  This  not  having  been 
done,  the  only  question  to  be  determined,  is,  whether  the  decla- 
ration is  substantially  good.  No  objection  that  can  be  perceived, 
exists  to  the  declaration  Avhich  would  be  available  on  a  general 
demurrer,  and  for  aught  that  appears,  it  is  sufficient.  Nor  are 
we  prepared  to  say  that  the  contract,  as  stated  in  the  count,  i,« 
either  contra  bonos  mores,  or  against  any  public  law. 

The  contract,  as  laid,  proposes,  so  far  as  is  disclosed  to  the 
Court,  no  more  than  the  employment  of  an  agent  to  purchase  a 
piece  of  public  land  at  the  public  sale,  at  a  price  stipulated,  not 
only  above  the  minimum  price,  but  greatly  so,  at  which  the  pub- 
lic lands  may  be  sold,  for  a  stipulated  compensation,  and  to  vest 
the  title  in  the  plaintiff.  Here,  then,  is  surely  no  combination 
to  lessen  the  price,  nor  an  arrangement  not  to  bid  against  one 
another.  The  agreement  presupposes  a  competition,  because  the 
agent  is  confined  to  not  giving  more  than  $8  per  acre.  How 
then  can  this  be  said  to  be  in  violation  of  the  statutes  of  the 
United  States,  prohibiting  combinations  to  lessen  the  price  of 
public  lands  ?  In  what  way  can  it  operate  to  the  injury  of  the 
public  morals  ?  Surely  a  person  may  legally  depute  another  to 
bid  for  him,  for  the  public  lands,  for  any  or  no  compensation, 
without  violating  any  public  law  or  contravening,  in  the  least, 
principles  of  public  policy,  or  without  injury  to  the  public  morals. 
It  seems  to  be  as  free  from  such  an  imputation,  as  can  possibly 
be  imagined  ;  and  without  extraneous  evidence,  to  show  that 
such  was  the  intention  a*id  real  object  of  the  parties,  can  fraudu- 
lent motives  be  imputed  without  proof,  and  in  the  entire  ab- 
sence of  any  supposed  reasonable  motive? 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the  cause 
remanded  for  further  proceedings.     The  appellant  recovers  costs. 

Judgment  reversed. 

in)  Tofft  vs.  Ashbangh  13  111.  R.  mi  ami  oote. 
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John    Arnold,   plaintiff  in  error  v.  Jacob  Johnson,  as- 
signee of  Ezra  Baker,  Jr.,  defendant  in  error. 

Error  to    Wabash. 

An  as*d»iaor  of  a  note  I?  not.  the  adverse  party  contemplated  by  the.  statute  permitting  a 
party  to  prove  his  demand  by  the  adverse,  &c,  in  a  trial  before  a  justice  of  the  peace. 

in  relation  to  the  law  of  appropriating  payments,  where  the  debtor  pays  generally,  the 
rnle  is  well  settled,  that,  the  creditor  may  apply  the  payment  to  whatever  debt  he  seen 
proper,  unless  there  are  circumstances  that  would  render  the  exercise  of  such  discretion 
on. the  part  ot  the  creditor,  unreasonable,  and  enable  him  to  work  Injustice  to  his 
debtor,  (a) 

It.  is  a  well  nettled  rnlo  of  law,  that  where  one  party  relies  on  the  admission  of  the  other 
party,  the  whole  of  the  admission  must  be  taken  together. 

This  cause  was  tried  at  the  March  term,  1835,  of  the  Wabash 
•Circuit  Court,  before  the  Hon.  Justice  Harlan,  and  a  judgment 
rendered  for  the  defendant  in  error  for  $28,45,  in  affirmance  of 
the  decision  of  the  justice  of  the  peace. 

J.  Pearson,  for  the  plaintiff  in  error. 

0.  B.  Ficklin,  for  the  defendant  in  error. 

Lockwood,  Justice,  delivered  the  opinion  of  Xhe  Court  :(1) 
This  was  an  action  commenced  before  a  justice  of  the  peace 
by  Johnson,  assignee  of  Baker,  against  Arnold,  and  appealed 
into  the  Circuit  Court  of  Wabash  county.  On  the  trial  of  the 
cause  in  the  Circuit  Court,  the  following  bill  of  exceptions  was 
taken,  to  wit,  "  Be  it  remembered  that  at  the  March  term,  1835, 
the  above  cause  came  on  to  be  tried  by  the  Court.  Plaintiff  de- 
clared in  the  Court  below  on  the  following  note  :  '  Ten  days 
after  date,  for  value  received,  I  promise  to  pay  E.  Baker,  Jr.,  or 
bearer,  forty-nine  dollars  and  forty- seven  cents  without  defalca- 
tion or  discount.     March  6,  1880. 

John  Arnold.'  " 

Upon  which  note  the  following  endorsements  appear:  "July 
31,  1830.  Reed,  on  the  within  sixteen  dollars  and  forty-six  cents 
— Feby.  19th,  cr.  by  cash  $9,12  on  this  note."  The  assignment 
is  in  these  words  :  "  For  value  received  I  transfer  the  within 
note  unto  Jacob  Johnson.  Nov.  24,  1834.  Ezra  Baker,  Jr." 
After  the  introduction  of  the  note,  the  defendant  stated  he  had 
no  witness  or  legal  evidence  to  establish  his  account  of  payment 
of  money  to  Ezra  Baker,  Jr.,  more  than  sufficient,  together  with 
the  endorsements  on  the  note,  to  have  paid  the  note,  except  he 
should  call  on  the  said  Ezra  Baker,  Jr.,  and  wished  therefore, 
under  the  statute,  to  prove  his  own  account  by  his  own  testimony, 

(a)  Bavley  vs.  Wynkoop,  5  Gil,  R.  452  ;  Jackson  vs.  Bailey  12  111.  R.  159. 
(1)  Wilson,  Chief  Justice,  did  not  sit  in  this  cause. 
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or  by  the  adverse  party,  to  which  evidence  the  plaintiff',  by  his 
counsel,  objected,  and  such  objection  was  sustained  by  the  Court, 
and  the  defendant's  (Arnold)  testimony  to  prove  his  account  of 
payment,  was  excluded  by  the  Court.  The  defendant  next  offer- 
ed in  evidence  an  account  current  rendered  by  Ezra  Baker,  Jr. 
against  the  said  defendant,  since  giving  the  said  note,  and  also 
the  credits  of  money  paid  by  defendant  to  the  said  Baker,  since 
the  giving  of  the  said  note,  which  account  showed  payments  ex- 
ceeding the  whole  amount  of  said  note,  and  for  which  the  said 
Baker  before  the  transfer  of  the  note,  had  given  the  said  Arnold 
credit,  on  the  book  account,  instead  of  applying  the  credit  on  the 
note.  This  evidence  was  admitted  by  the  Court,  but  decided 
that  unless  the  said  Arnold  had  directed  the  specific  application 
of  the  money  to  the  note,  the  said  Baker  had  a  right  to  apply  the 
payments  to  the  book  account. 

The  errors  relied  on,  are,  that  the  Court  erred  in  not  permit- 
ting Arnold  to  be  a  witness  to  prove  his  set-off  against  Baker, 
aud  in  deciding  that  unless  Arnold  had  directed  the  specific  ap- 
plication of  the  money  to  the  note,  that  Baker  had  a  right  to 
apply  the  payments  to  the  book  account. 

By  the  5th  section(l)  of  an  act  to  amend  "•./?>*  act  concerning 
Justices  of  the  Peace  and  Constables ,"  approved  February  18. 
1827,  it  is  enacted,  that  "In  all  trials  before  justices  of  the  peace, 
when  either  party  may  not  have  a  witness  or  other  legal  testi- 
mony, to  establish  his  or  her  demand,  discount,  or  set-oft",  the 
party  claiming  such  demand,  discount  or  set-off,  may  be  permit- 
ted to  prove  the  same  by  the  testimony  of  the  adverse  party," 
&'c.  Ls  the  assignor  of  the  note  the  adverse  party  contemplated 
by  this  act?  This  question  is  readily  answered  by  the  fact  that 
he  is  not  a  party  to  the  suit.  The  suit  can  be  carried  on  with- 
out the  use  of  his  name,  and  against  his  coAsent.  He  cannot 
therefore  be  considered  in  any  sense  the  "adverse  party"  in  the 
suit,  and  consequently  the  Court  decided  correctly  in  refusing 
to  permit  the  defendant  below  to  be  sworn  under  the  act  above 
recited. 

In  relation  to  the  law  of  appropriating  payments,  where  the 
debtor  pays  generally,  the  rule  is  well  settled,  that  the  creditor 
may  apply  the  payment  to  whatever  debt  he  sees  proper,  unless 
there  arc  circumstances  that  would  render  the  exercise  of  such 
discretion  on  the  part  of  the  creditor  unreasonable,  and  enable 
him  to  w^ork  injustice  to  his  debtor.  In  this  case,  no  circum- 
stances exist  that  ought  to  take  this  power  out  of  the  creditor's 
hands. 

The  only  evidence  that  any  payment  had  been  made  to  Baker, 
except  what  was  credited  on  the  note,  was  his  admissions,  in  an 
account  current,   which   account  shows  that  the   payment^  had 

(V,  R.  L.  409;  Gale's  Stat.  4S0. 
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been  applied  towards  the  discharge  of  the  amount  in  the  ordina- 
nary  course  of  dealing.  The  fair  inference  in  such  a  case  is,  that 
the  application  of  the  payments  was  in  accordance  with  the  views 
of  both  parties.  It  is  also  a  well  settled  rule  of  law,  that  where 
a  party  relies  on  the  admissions  of  the  other  party,  the  whole  of 
the  admissions  must  be  taken  together.8  The  defendant  below 
produced  no  evidence  of  payment  whatever,  except  Ayhat  is  fur- 
nished by  Baker's  account  current,  and  that  shows  that  the  pay- 
ments were  made  to  settle  the  items  of  indebtedness  charged 
against  the  defendant  below.  It,  therefore,  taken  together 
amounts  to  nothing  in  proof  of  a  payment  on  the  note,  as  it  does 
not  appear  from  the  bill  of  exceptions,  that  there  was  a  balance 
due  to  the  defendant  below  on  the  account  current. 

The  Court  therefore  affirm  the  judgment  below  with  costs. 

Judgment  affirmed. 

(a)  Young  vs.  Bennett,  4  Scam.  E.  43. 


John  Mitcheltree.  appellant,  v.  Matthew  Sparks, 

■appellee. 

Appeal  from  Schuyle  r . 

"Vhere  a  judgment  is  rendered  by  a  justice  of  the  peace  against  two  defendant*,  and  one  of 
them  only  appeals  to  the  Circuit  Court,  the  cause  should  be  docketed  agaiu3t  the 
appellant  only. (a) 

Where  an  appeal  is  taken  from  a  justice  of  the  peace  to  the  Circuit  Court,  if  the  justice 
had  jurisdiction  of  the  suit  when  it  was  commenced  before  him,  the  Circuit  Court  may 
render  judgment  for  a  sum  exceeding  $100,  if  such  excess  is  for  interest  that  has  accrued 
subsequent  to  the  rendition  of  the  judgment  by  the  justice  of  the  peace,  (b) 

This    cause  was    tried  at    the  November   term,    1835,  of  the 
Schuyler  Circuit  Court,  before  the  Hon.  Richard  M.  Young. 

M.  McConnell,  for  the  appellant. 

G.  W.  P.  Maxwell,  for  the  appellee. 

LOCKWOOD,  Justice,  delivered  the  opinion  of  the  Court:  (1) 
The  following  are  the  facts  in  this  case :  Sparks  commenced 
an  action  before  a  justice  of  the  peace  against  Mitcheltree  and 
Teal,  and  the  justice  gave  judgment  against  both  defendants. 
Mitcheltree  took  an  appeal  to  the  Circuit  Court,  where  the  appeal 
was  dismissed  because  both  defendants  had  not  joined  in  the  ap- 
peal. From  this  decision  of  the  Circuit  Court,  Mitcheltree  ap- 
pealed to  this  Court,  and  the  judgment  of  the  Circuit  Court  was 
reversed  by  default,  and  the  cause  remanded  to  the  Circuit  Court 
of  Schuyler  county,  with  directions  to  that  Court  to  "reinstate 

.«)  Hut  see  Stewart  vs.  Peters,  33  [11.  R.  384. 

(ft)  Bates tw.  Buckley,  a  Oil.  R.  389;- Rives  vs.  Knmler  37  HI.  R.  39*;  Ant?  139. 
(1)  Wu.soy,  Chief  .rustics,  did  not  sit  in  this  cause. 


VANDAL1A. 


Mitcheltree  ».  Sparks. 


>  ~v\x\*$,  V 


said  cause  in  said  Court,  and  proceed  therein  upon  the  merits  of 
the  final  judgment." 

The  Circuit  Court  of  Schuyler  county  upon  receiving  a  copy 
of  the  order  of  this  Court,  ordered  the  cause  to  be  reinstated  on 
the  docket  of  said  Circuit  Court,  in  the  name  of  Sparks  v.  Mitch- 
eltree. On  the  trial  of  this  cause  in  the  Court  below,  judgment 
was  rendered  in  favor  of  the  plaintiff  against  the  defendant,  for 
$50  debt,  and  $50,37  1-2  damage,  besides  costs.  From  this 
judgment  an  appeal  has  been  brought  into  this  Court,  and  the 
following  errors  relied  on  for  a  reversal,  to  wit:  1.  The  judgment 
is  void  for  want  of  certainty  as  to  which  of  the  defendants  judg- 
ment wras  against,  and  the  judgment  is  rendered  for  more  than 
was  justifiable.  2.  The  Court  erred  in  rendering  a  judgment 
against  one  of  the  defendants  in  the  cause,  and  not  against  both. 

It  will  be  perceived  by  the  facts  of  the  case,  that  the  question 
whether  an  appeal  can  be  taken  by  one  of  two  defendants,  against 
whom  a  justice  has  rendered  judgment,  is  not  now  before  this 
Court.  Nor  did  the  former  reversal  by  default  of  the  decision 
of  the  Circuit  Court,  decide  this  point  any  farther  than  concerned 
this  case  when  it  again  reached  the  Circuit  Court.  When  the 
order  of  reversal  was  presented  to  the  Court  below  for  its  action, 
the  question  naturally  presented  itself  to  that  Court,  How  shall 
the  cause  be  docketed  ?  Shall  it  be  docketed  against  Mitcheltree 
and  Teal,  or  shall  it  be  docketed  against  Mitcheltree,  who  alone 
had  taken  the  appeal  to  the  Circuit  Court,  and  who  had  also 
appealed  to  this  Court?  The  Circuit  Court  ordered,  and  we 
think  correctly,  that  the  cause  should  be  docketed  against 
Mitcheltree  only.  Teal  being  satisfied  with  the  decision  of  the 
magistrate,  it  wrould  be  unreasonable  to  compel  him  to  litigate 
further,  contrary  to  his  will,  and  perhaps  thereby  subject  himself 
to  heavy  loss.  The  cause  then  was  correctly  docketed  in  the 
Circuit  Court,  against  Mitcheltree.  And  from  the  form  of  the 
entry  of  the  judgment  that  the  "  plaintiff  recover  of  the  defend- 
ant," it  is  sufficiently  certain  that  the  judgment  was  only  against 
Mitcheltree. 

The  other  point  in  the  case  is,  did  the  Circuit  Court  give 
judgment  for  more  than  was  due  on  the  note  filed  in  the  case  ? 
The  note  was  for  $50  with  twenty-five  per  cent,  per  annum  in- 
terest. The  Circuit  Court  allowed  interest  from  the  date  of  the 
note  till  the  rendition  of  the  judgment  in  the  Circuit  Court.  This 
was  correct.(l)  The  Court  in  that  case  intimate  that  the  Circuit 
Court  (its  jurisdiction  being  unlimited)  may  enter  judgment  for 
more  than  $100,  where  the  justice  had  jurisdiction  of  the  suit 
when  it  was  commenced  before  him,  and  the  excess  is  for  inte- 
rest, that  has  accrued  subsequent  to  the  rendition  of  the  judgment 

(1)  TimLtlJ  v.  Ueeker.       Ante  137. 
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before  the  justice,  and  we  see  no  reason  to  dissent  from  that 
opinion. 

The  judgment,  therefore,  must  be  affirmed  with  costs. 

Judgment  affirmed. 

v 


Alexander  Brother  and  Thomas  T.  January,    plaintiff 
in  error  v.  Ephraim  Gannon,  defendant  in  error. 

Error  to  Pike. 

I  n  j:c  action  against  a  constable  for  an  escape  npon  a  c«.  ;■«..  or  for  neglecting  to  execute 
a  ea.  t-a..  proof  that  the  ea.  sa.  was  issued,  upon  the  oath  of  an  agent,  of  the  plaintiffs,  is 
riot  admissible. 

In  an  actiou  against  an  officer  for  an  escape  on  process  s;ued  ont,  and  placed  in  the  officer's 
hands  to  execute,  or  in  an  action  for  a  false  return,  or  for  a  refusal  to  execute  such 
process,  it  is  no  justification  for  suffering  an  escape,  or  lor  making  a  false  return,  or 
for  a  refusal  to  execute  such  process,  that  the  forms  of  law  in  suing  out  such  process 
have  not  all  been  observed.  If  the  process  be  regular  on  its  face,  and  it  be  not  abso- 
lutely void,  having  been  issued  without  the  authority  of  law,  the  officer  can  never  be 
made  a  trespasser,  although  it  may  have  been  erroneously  issued  ;  and  he  is  bound  to 
execute  the  process,  although  it  may  have  been  erroneously  sued  out.(a) 

If  the  magistrate  had  jurisdiction  of  the  subject  matter,  the  officer  was  not  hound  to 
enquire  further  into  the  accuracy  of  his  proceedings,  but  should  have  proceeded  to 
obey  the  mandate  of  the  warrant. 

This  cause  was  tried  at  the  April  term,  1835,  of  the  Pike 
Circuit  Court,  before  the  Hon.  Richard  M.  Young.  After  the 
decisions  of  the  Circuit  Court  in  relation  to  the  admissibility  of 
the  evidence  offered,  the  plaintiff  being  unable  to  proceed  further, 
suffered  a  nonsuit,  subject  to  the  reversal  and  opinion  of  the 
Supreme  Court. 

Wm.  Thomas  and  Cyrus  Walker,  for  the  plaintiffs  in  error, 
cited  5  Johns.  89  ;  13  Johns.  529  ;  15  Johns.  378  ;  8  Cowen  194  : 
6  Monroe  622  ;  1  J.  J.  Marshal  56  ;  2  Saund.  10]  Y  note  2, 

0.  H.  Browning,  for  the  defendant  in  error. 

Smith,  Justice,  delivered  the  opinion  of  the  Court  :(1) 
This  was  an  action  on  the  case.  The  declaration  contains  a 
count  for  an  escape,  the  defendant  being  a  constable,  and  having 
arrested  a  defendant  on  a  warrant  issued  by  a  justice  of  the  peace, 
at  the  suit  of  the  plaintiff,  and  permitted  him  to  go  at  large  : 
another  for  a  false  return  as  such  officer  ;  and  a  third  for  not 
arresting  defendant  on  the  wan-ant.     Plea  not  guilty. 

On  the  trial  the  plaintiffs  introduced  the  warrant  issued  by  the 
justice   of  the  peace,  with   the  return   endorsed  thereon  ;  after 

(a)  But  Bee  Barnes  «*.  Barber,  1  Gil.  R.  401 ;  Tefft  w.  Aehbai  B.  603     Pest.  237. 

O  i  WmoN,  Chic:  Justice,  did  nos  sit  in  this  cause. 
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-which  the  Circuit  Court  permitted  the  justice  to  state,  that  the 
oath  upon  -which  the  warrant  had  been  obtained  and  issued,  was 
made  by  the  agents  of,  and  not  by  the  plaintiffs,  in  the  action 
before  the  justice,  though  the  plaintiffs  objected  to  the  introduc- 
tion of  this  evidence.  The  Circuit  Court  then  on  motion  of  the 
defendant,  excluded  the  warrant  and  return  from  the  jury.  To 
the  decision  of  the  Court  in  thus  admitting  the  testimony  of  the 
justice  in  relation  to  the  oath  of  the  agents  of  the  plaintiffs,  and 
the  exclusion  of  the  warrant  and  return  from  the  jury,  the 
plaintiffs  excepted,  and  the  only  question  now  made  in  this  Court. 
is  whether  the  Circuit  Court  decided  erroneously  in  admitting 
such  testimony,  and  in  excluding  the  warrant  given  in  evidence 
to  the  jury. 

It  cannot  be  doubted  that  the  Circuit  Court  erred  on  both 
points.  It  should  have  permitted  the  warrant  and  return  to  have 
gone  to  the  jury,  not  merely  because  they  had  been  properly  read 
in  evidence,  but  because  it  was  legal  and  relevant  testimony  to 
establish  the  point  at  issue.  In  an  action  against  an  officer  for  an 
escape  on  process  sued  out,  and  placed  in  the  officer's  hands  to 
execute,  or  in  an  action  for  a  false  return,  or  for  a  refusal  to 
execute  such  process,  it  is  no  justification  for  suffering  an  escape, 
or  for  making  a  false  return,  or  for  a  refusal  to  execute  such 
process,  that  the  forms  of  law  in  suing  out  such  process,  have  not 
all  been  observed.  If  the  process  be  regular  on  its  face,  and  it 
be  not  absolutely  void,  having  been  issued  without  the  authority 
of  law,  the  officer  can  never  be  made  a  trespasser,  although  it  may 
have  been  erroneously  issued ;  and  he  is  bound  to  execute  the 
process,  although  it  may  have  been  erroneously  sued  out.  If  the 
magistrate  had  jurisdiction  of  the  subject  matter,  the  officer  was 
not  bound  to  enquire  further  into  the  accuracy  of  his  proceedings, 
but  should  have  proceeded  to  obey  the  mandate  of  the  warrant. 
In  a  case  in  England, (1)  Kenyon,  Chief  Justice,  says  :  "It  is 
incomprehensible  to  say  that  a  person  shall  be  considered  a. 
trespasser  who  acts  under  the  process  of  the  Court.*'  By  the 
return  to  the  warrant,  the  officer  appears  to  have  so  acted,  and 
the  plaintiffs  had  a  perfect  legal  right  to  enquire  into  the  truth  of 
such  return.  The  warrant  was  not  absolutely  void,  although 
the  oath  was  made  by  the  agents  of  the  plaintiffs,  but  merely 
voidable,  even  if  it  be  determined  that  Ehc  oath  required  by  the 
statute  could  not  be  made  by  an  agent."  The  testimony  of  the 
justice  was  wholly  irrelevant,  and  ought  not  to  have  been 
received;  and  it  was  most  clearly  erroneous  for  the  Circuit  Court 
to  exclude  the  wan-ant. 

In  the  case  of  Lattin  v.  Smith, (2)  decided  in  this  Court  at  the 
December  term,  1830,  these  principles  are  distinctly  laid  down  ; 
and  they  are  supported  by  reference  to  numerous  decisions  made 

(l)Beckv.  Broad,  8  Term  R.  185.  (a)  See  Wilson  vs.  Nettleton  12  HI.  R.  OS. 

(3)  Breeee  2t4. 
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in  both  the  American  and  English  courts,  and  by  one  in  particular, 
in  which  the  judge  of  the  Circuit  Court  of  the  United  States 
.says,  ''That  where  process  is  deliverved  to  an  officer,  he  is  bound 
to  act  in  conformity  to  the  commands  of  the  writ,  and  if  he  pro- 
ceeds to  execute  it,  he  is  bound  to  complete  the  execution. "(1) 

The  judgment  of  the  Circuit  Court  is  reversed  with  costs,  and 
the  cause  is  remanded  with  directions  to  the  Circuit  Court  of  Pike 
county  to  issue  a  venire  de  novo. 

Judgment  reversed. 

(It  Meecher  et.  al.  v.  Wilson,  1  Gallison  51U. 


The  Peoele  op  the  State  of  Illinois,  ex  relatione  Henry 
Harris  v.  Edmund  D.  Taylor. 

Application  for  a  writ  of  Habeas  Corpus. 

The  Supreme  Court  ha*  no  original  jurisdiction  to  authorize  the  allowance  of  writs  »f 
Habeas  Corpus.  It  has  no  authority  except  as  an  appellate  Court,  in  the  reriow  of 
legal  proceedings,  to  allow  writs  of  Habeas  Corpus.  But  a  party  can  apply  for  such  writ 
to  one  of  the  judges  of  the  Supreme  Court,  or  to  one  of  t  ho  judges  of  the  Circuit  Court*,, 
and  obtain  the  writ.(«) 

A.  Cowles,  for  the  People. 
A.  P.  Field,  for  the  defendant. 

Smith,  Justice,  delivered  the  opiuiou  of  the  Court: 

The  allowance  of  a  writ  of  Habeas  Corpus  in  this  case  is  re- 
fused. The  Court  has  no  original  jurisdiction  to  authorize  the 
allowance  of  such  writs,  unless  it  be  in  the  exercise  of  their  appel- 
late powers.  In  the  present  instance,  the  party  who  it  is  said  is 
restrained  of  her  liberty,  does  not  appear  to  be  held  under,  or  by 
virtue  of  any  process  or  other  legal  authority,  or  the  color  of  any, 
but  is  alleged  to  be  holden  without  pretence  of  right,  and  by 
mere  arbitrary  force.  It  cannot,  be  doubted  that  the  Court  have 
no  jurisdiction  in  the  case.    * 

In  the  case  of  Bellman  and  Swartwout,  (2)  the  Supreme  Court 
of  the  United  States,  whose  organization  under  the  constitution 
•of  the  United  States,  is  similar  to  ours,  as  an  appellate  Court,  de- 
cided that  it  had  no  authority,  except  as  an  appellate  Court  in 
the  review  of  legal  proceedings,  to  entertain  jurisdiction  and  allow 
writs  of  Habeas  Corpus.  The  party  can  apply  to  a  judge  of 
this  Court  or  to  one  of  the  judges  of  the  Circuit  Courts,  and  ob- 
tain the  writ. 

Motion  disallo iced. 

i «)  See  In  re  Mclntyre  5  Gil.  R.  434 aud  nptc. 
1 1)  A  Cranch  "•"> ;  -3  Peters'  fond.  B.  38. 


VANDALIA.  203 


Latham  v.  Darling 


Philip  C.  Latham,  plaintiff  in  error?'.  Ephram  Darling, 
impleaded,  &c,  defendant  in  error. 

Error  to  Sangamon. 

The  words  "witA  three  dollars  per  month  interest  after  due  till  paid,"  mean  three  dollars 
per  month,  or  thirty-six  dollars  per  annum,  and  not  that  interest  should  be  calculated  at 
the  rate  of  thirty -six per  centum  per  annum.  The  interest  for  one  year  on  a  note  for 
thirty  dollars  and  seventy-live  cents,  "with  three  dollars  per  month  interest,"  is  thirty 
six  dollars,  (a) 

'Phis  was  a  suit  instituted  by  the  plaintiff  in  error  in  the  San- 
gamon Circuit  Court,  upon  the  following  note  : 

"30,75. 

Four  days  after  date,  we  or  either  of  us,  promise  to  pay 
P.  C.  Latham  thirty  dollars  and  seventy-five  cents,  with  three 
dollars  per  month  interest  after  due  until  paid,  for  value  received. 
Sept.  18th,  1832. 

Ids 
Jas.    r"l  Gardner, 

mark 
Ephm.  Darling." 

The  cause  was  tried  at  the  October  term,  1835,  before  the  Hon. 
Thomas  Ford,  and  a  judgment  rendered  for  the  plaintiff  in  error, 
for  $63,96  and  costs.  The  Court  below  decided  that  the  note 
drew  interest  at  the  rate  of  three  dollars  per  month  for  $100. 
The  plaintiff  excepted  to  the  opinion  of  the  Court. 

.).   T.   Stuart  and  J.  B.  Thomas,  for  the  plaintiff  in  error. 

C.  Walker,  for  the  defendant  in  error. 

Smith,  Justice,  delivered  the  opinion  of  the  Court : 
This  was  an  action  of  trespass  on  the  case  on  promises.  The 
only  point  made  and  submitted  to  the  Court  for  its  decision,  is 
on  the  import  of  the  words  used  in  the  note  on  which  the  action 
is  founded,  in  relation  to  the  interest  which  the  makers  should  pay 
on  the  amount  of  the  note.  These  words  are,  "  with  three  dol- 
lars per  month  interest  after  due  until  paid."  It  is  conceived 
that  there  is  no  ambiguity  in  this  language,  and  that  the  words  de- 
clare the  rate  of  interest  shall  be  three  dollars  for  each  and  every 
month  that  the  note  shall  remain  unpaid,  after  it  shall  have  become 
due. 

This  would  he   clearly  thirty-six  dollars   per   annum  for  the 

non-payment  of  the  amount  promised  to  be  paid  by  the  note,  and 

not    three  per  centum  per  months  or  at  the  rate  of  three  dollars 

per  month  for  the  use  of  one  hundred  dollars  for  that  time.     The 

(a)  Phinnej  w.  Baldwin,  16 HI.  R.  ios. 
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rate  of  interest  is  doubtless  enormous,  but  that  can  be  no  reason 
whatever  for  changing  terms  and  legal  effect  of  a  contract  which 
the  parties  have  entered  into. 

The  construction  put  on  the  contract  in  the  Circuit  Court,  as 
to  the  rate  of  interest,  was  evidently  erroneous,  and  could  not,  it 
is  conceived,  comport  with  the  meaning  and  obvious  import  of 
the  language  used. 

The  clerk  of  this  Court  is  directed  to  modify  the  judgment  of 
the  Circuit  Court,  by  entering  judgment  for  the  amount  of  the 
note,  with  the  interest  due  thereon,  from  the  day  the  note  be- 
come due  and  payable,  computing  such  interest  at  and  after  the 
rate  of  three  dollars  per  month  for  each  month,  and  at  the  same 
rate  for  a  fraction  of  a  month,  until  the  day  of  the  rendition  of 
the  judgment  in  the  Circuit  Court  with  costs, 

Judgment  modified. 


Jacob  White,  plaintiff  in  error  u.  George  W.  Sight, 
defendant  in  error. 

Error  to  ,jdams. 

Non-residents  are  exempted  from  the  operation  of  the  statute  of  limitations. 
The  limitations  of  sixteen  years  in  the  statute  of  limitations,  on,ly  applies  to  actions  of 
debt  and  covenant,  and  to  actions  on  awards. 

This  cause  was  tried  at  the  November  term,  1835,  of  the 
Adams  Circuit  Court,  before  the  Hon.  Richard  M.  Young. 

A.  Williams,  for  the  plaintiffs  in  error. 

0.  Ii.  Browning,  for  the  defendant  in  error. 

Lockwood,  Justice,  delivered  the  opinion  of  the  Court  :(1) 
This  is  an  action  of  assumpsit  commenced  by  White  against 
Hight  in  the  Adams  Circuit  Court.  The  declaration  contains 
two  counts.  The  first  count  is  on  a  promissory  note  dated  the 
26th  day  of  January,  1819,  for  $403.  The  second  count  is  on  a 
written  agreement  dated  1st  October,  1824,  by  which  the  defen- 
dant promised  to  pay  the  plaintiff  $486,92,  being  the  balance 
due  the  plaintiff  on  a  note  which  he  had  held  against  the  defend- 
ant, but  which  note  had  been  lost. 

The  defendant  pleaded  three  pleas,  to  Avit,  non  assumpsit,  non 
assumpsit  within  five  years,  as  both  counts,  and  non  assump- 
sit within  sixteen  years,  as  to  the  second  count.  To  the  second 
and  third  pleas  the  plaintiff"  replied,   "That  at  the  time  when  the 

•:  W:l.son".  Chief . fustic?,  did  not  sit  in  this  cause. 
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said  several  causes  of  action  and  each  of  them  did  accrue  to  him, 
he,  the  said  plaintiff,  was  in  parts  beyond  the  limits  of  this  State, 
to  wit,  in  the  State  of  Ohio  ;  and  has  ever  since  remained,  and 
yet  is  beyond  the  limits  of  this  State,  to  wit,  in  the  State  of 
Ohio."  To  which  replication  the  defendant  demurred,  and  the 
Circuit  Court  sustained  the  demurrer,  and  gave  judgment  for  the 
defendant.  The  only  question  presented  in  this  case,  is,  whether 
the  "  Act  for  the  Limitation  of  Actions,  and  for  avoiding 
vexatious  Law  Suits  "(1)  approved  February  10th,  1827,  ex- 
tends to  non-resident  plaintiffs.  By  the  first  section  of  the  act, 
all  sections  upon  the  case,  which  term  includes  actions  of  assump- 
sit, and  the  other  actions  therein  enumerated,  shall  be  com- 
menced within  five  years  next  after  the  cause  of  action  shall  have 
accrued,  and  not  after.  The  second,  third,  fourth,  and  fifth  sec- 
tions limit  the  commencement  of  the  several  actions  mentioned 
in  these  sections,  to  the  times  therein  contained.  The  6th  sec- 
tion applies  to  the  right  of  entry  into  land,  and  limits  the  time 
within  which  such  entry  may  be  made.  The  7th  section  is  in 
these  words,  to  wit,  "  That  every  real,  possessory,  ancestral,  or 
mixed  action,  or  writ  of  right,  brought  for  the  recovery  of  any 
lands,  tenements,  or  hereditaments,  shall  be  brought  within 
twenty  years  next  after  the  right  or  title  thereto,  or  cause  of  such 
action  accrued,  and  not  after:  Provided,  that  in  all  the  fore- 
going cases  in  this  act  mentioned,  where  the  person  or  persons 
wTho  shall  have  right  of  entry,  title,  or  cause  of  action,  is,  are,  or 
shall  be,  at  the  time  of  such  right  of  entry,  title,  or  cause  of 
action,  under  the  age  of  twenty- one  years,  insane,  beyond  the 
limits  of  this  State,  or  J  erne  covert,  such  person  or  persons  may 
make  such  entry,  or  institute  such  action,  so  that  the  same  be  done 
within  such  time  as  is  within  the  different  sections  of  this  act 
limited,  after  his  or  her  becoming  of  full  age,  sane, /em?  sole,  or 
coming  within  this  State."  The  language  used  in  the  seventh 
section  is  too  plain  and  unequivocal  to  admit  of  a  doubt  that 
the  legislature  intended  to  exempt  infants,  insane  persons, /ewe 
coverts,  and  non-residents,  from  the  operation  of  the  act,  until 
the  removal  of  their  respective  disabilities,  and  the  legisla- 
ture are  not  without  precedents  of  similar  exceptions  in  other 
countries.  The  English  statute  of  limitations  contains  a  similar 
provision,  and  several  of  the  States  have  copied  it  into  their  sta- 
tutes. 

The  plea  that  the  cause  of  action  mentioned  in  the  first  count, 
did  not  accrue  within  sixteen  years,  is  incorrectly  pleaded.  The 
limitation  of  sixteen  years  only  applies  to  actions  of  debt  and 
covenant,  and  to  actions  upon  awards. 

The  Court  therefore  are  clearly  of  opinion  that  the  Court  be- 
low erred  in  sustaining  the    demurrer  to  the  plaintiffs  replica- 

n  i  ::.  L.  4-H  ;  Qale'sStat   154. 
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tion.  The  judgment  is  reversed  with  costs,  and  the  cause 
remanded  to  the  Adams  Circuit  Court,  with  directions  to  over- 
rule the  demurrer,  and  proceed  in  the  cause  consistently  with 
this  opinion. 

Judgment  reversed. 

Note.  Since  the  decision  of  this  cans,  the  following  act  has  been  passed  by  the  General 
Assembly:  An  act  to  amend  an  act  entitled  "An  act  for  the  limitation  of  actions,  and  for 
svoiding  vexatious  law  suits."  Seel.  Be  it  enacted  by  the  People  of  the  State  of  IHinoU, 
represented  in  the  General  Assembly,  That  the  proviso  to  the  seventh  section  of  the  act  to 
which  this  is  an  amendment,  shall  not  beheld  to  extend  to  any  non-resident,'  unless 
tmeb.  non-resident  be  under  the  age  of  twenty-one  years,  insane  or  feme  covert,  and  then 
and  in  that  case  the  rights  of  such  persons  shall  be  saved  for  the  time  limited  by  the  dif- 
ferent sections  of  said  act,  after  his  or  her  becoming  of  full  age,  sane  or  feme  sole.  Ap- 
proved, February  llt.b.  1537.  Acts  of  1836— 7.  lt>0:  Gale's  Stat.  456—7.  See  also  Acts  of 
1835. 


Cyrus  Felt,  plaintiff  in  error  v.  Wesley  Williams 
defendant  in  error. 

Error  to  Hancock. 

The  action  of  detinue  is  an  unusual  action,  and  the  books  furnish  but  few  rules  of  evidence 
applicable  to  it.  Great  certainty  and  accuracy  in  the  description  of  the  things  demand- 
ed, are  still  required  in  detinue. 

A  declaration  in  detinue  for  "a  red  cow  with  a  white  face,"  is  not  supported  by  proof 
that,  "the  cow  was  a  yellow  or  sorrel  cow." 

This  cause  was  tried  at  the  April  term,  1835,  of  the  Hancock 
Circuit  Court,  before  the  Hon.  Richard  M.  Young,  and  a  judg- 
ment was  rendered  for  the  plaintiff  in  the  Court  below,  the  de- 
fendant in  error. 

C.  Walker,  for  the  plaintiff  in  error. 

A.  Williams  and  0.  H.  Browning,  for  the  defendant  in  error. 

Lockwood,  Justice,  delivered  the  opinion  of  the  Court : 
This  was  an  action  of  detinue  brought  in  the  Hancock  Circuit 
Court  by  Williams  against  Felt,  to  recover  a  large  red  cow  with 
a  white  face.  On  the  trial  of  the  cause,  the  plaintiff  introduced 
a  witness  to  prove  property  in  the  cow,  who  testified  that  the 
cow  claimed  by  the  plaintiff  "  was  not  a  red  cow,  nor  was  she  of 
such  a  color  which  he  had  ever  heard  any  body  call  red."  The 
witness  further  stated  that  "the  cow  was  a  yellow  or  sorrel 
cow."  This  was  all  the  testimony  that  the  plaintiff  gave  re- 
specting the  description  of  the  cow.  The  defendant  below  moved 
the  Court  to  instruct  the  jury  to  find  a  verdict  for  the  defendant, 
as  in  case  of  a  nonsuit,  because  of  a  discrepancy  between  the 
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jiroot'  and  the  declaration,  in  respect  to  the  color  of  the  cow. 
This  instruction  the  Court  refused  to  give,  and  this  refusal  is 
assigned  for  error. a 

The  action  of  detinue  is  an  unusual  action,  and  the  books  fur- 
nish but  few  rules  of  evidence  applicable  to  it.  It  is  however  laid 
down  ''That  great  certainty  and  accuracy  in  the  description  of  the 
things  demanded,  is  still  required  in  detinue,  because  the  plain- 
tiff may  desire  to  recover  the  specific  things  themselves,  which 
only  can  be  done  in  this  action.(l)  The  same  author  says  that, 
less  certainty  of  description  of  the  goods  in  dispute,  is  required 
in  trespass  and  trover,  because  in  these  actions  the  plaintiff  only 
recovers  damages,  but  in  the  action  of  detinue  the  judgment  is 
to  recover  the  identical  thing  itself,  or  the  value,  if  it  is  not  restored. 
There  is  no  propriety  in  requiring  great  certainty  and  acccuraey 
in  the  description  of  goods  in  this  form  of  action,  if  the  law  does 
not  also  require  that  the  proof  shall  correspond  with  equal  cer- 
tainty to  the  description  of  the  goods  given  in  the  declaration. 
In  this  case  there  is  such  a  manifest  variance  between  the  cow 
described  in  the  declaration,  and  the  one  described  by  the  witness, 
that  the  Court  ought  to  have  rejected  the  testimony,  as  not  tend- 
ing to  prove  the  issue  between  the  parties.  As  all  the  proof  on 
the  subject  of  the  identity  of  the  cow,  is  given  in  the  bill  of  ex- 
ceptions, and  that  being  adjudged  by  this  Court  insufficient  to 
support  the  plaintiff's  action,  it  is  unnecessary  to  remand  the 
cause,  this  Court  having  power  to  give  such  judgment  as  the 
Court  below  ought  to  have  given. 

The  judgment,  therefore,  is  reversed  with  costs,  and  a  judg- 
ment as  in  case  of  a  non-suit  rendered. 

Judgment  reversed. 

(a)Tefltt».  Ashbaugh,  13111.  R.602;  Taylor  vs.  Riddle,  86 III.  R.  5«7. 

(l)SSannd.  ?4ti. 


John  Stacker,  Samuel  Stacker  and  Thomas  T.  Watson, 
plaintiffs  in  error,  v.  Tyler  D.  Hewitt,  defendant  in 
error. 

Error   to   Gallatin. 

A  note  expressing  on  its  face  to  have  been  given  for  valne  received,  imports  a  stfliciout 
consideration,  and  leaves  it  open  to  be  impeached  by  the  defendant. 

A  note  is  prima  facie  evidence  of  a  consideration,  although  it  docs  not  express  on  its  face 
that  it  is  given  for  value  received ;  and  when  a  want  or  failure  of  consideration  is  relied 
on,  it  must  be  pleaded  and  proved  by  the  party  alleging  it. 

The  case  of  Poole  v.  Vanlandingham,  creese  22,  is  overruled. 

This  cause   was  tried  at   the  October  term  1835,  of  the  Galla- 
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tin  Circuit  Court,  before  the  Hon.  Justin  Harlan,  and  a  judgment 
rendered  for  the  defendant  in  the  Court  below,  upon  which  the 
plaintiff  sued  out  the  writ  of  error  herein. 

II.  Eddy,  for  the  plaintiff  in  error,  cited  the  following  author- 
ities : 

R.  L.  490  §  12  ;(1)  8  Bibb  817  ;  1  Pirtle's  Dig.  140  §  11, 16; 
do.  148,  §  27  ;  do.  154  5  69  ;  4  Monroe  531  :  1  Marsh.  832 : 
2  J.  J.  Marsh.  420  ;  3  J.  J.  Marsh  167. 

Jesse  J.  Robinson,  for  the  defendant  in  error. 

Smith,  Justice,  delivered  the  opinion  of  the  Court : 
This  was  an  action  of  debt  on  a  note  of  hand.     The  declaration 
contains  the  usual  count  on  a  sealed  instrument.     The  defendant 
pleaded  that  the  note  was  given  without  any  consideration  what- 
ever. 

The  plaintiffs  took  issue  on  this  plea,  and  submitted  both  law 
and  fact  to  the  Court  for  trial.  On  the  trial,  as  shown  bj  the 
bill  of  exceptions,  the  plaintiffs  offered  in  evidence  the  note, 
which  was  under  seal,  and  expressed  to  have  been  given  for  value 
received.  To  this  evidence  the  defendant  demurred  ore  tenus, 
and  the  Circuit  Court  adjudged  the  proof  insufficient,  and  there 
being  no  other  evidence  offered,  gave  judgment  for  the  defend- 
ant. 

By  the  12th  section  of  the  practice  act,  it  is  provided  "That  no 
person  shall  be  permitted  to  deny  on  the  trial,  the  execution  of 
any  instrument  in  writing,  whether  sealed  or  not,  upon  which  ac- 
tion may  have  been  brought,  unless  the  person  so  denying  the 
same  shall  verify  his  plea  by  affidavit. "(2)  This  provision  of 
the  law  made  the  mere  production  of  the  note  evidence  without 
proof  of  its  execution  ;*and,  indeed,  without  the  statute,  it  was  al- 
ready admitted  by  the  defendant's  plea  of  want  of  considera- 
tion. 

It  is  equally  certain  that  the  production  of  evidence  to  support 
the  plea  of  no  consideration,  being  an  affirmative  plea,  developed 
on  the  defendant.11  There  being  no  evidence  in  support  of  it, 
the  court  evidently  erred  in  rendering  judgment  for  the  defend- 
ant. The  position  assumed  by  counsel,  that  the  plea  was  the 
affirmation  of  the  non-existence  of  a  fact  not  susceptible  of  proof 
by  the  defendant,  and  that  therefore  the  onus  probandi  to  show 
the  actual  consideration  of  the  note,  ought  to  devolve  on  the 
plaintiffs,  is  not,  we  apprehend,  by  any  means  correct.  The  entire 
absence  of  a  consideration,  for  the  execution  of  the  note,  would 
be  a  fact  as  completely  within  the  means  of  proof  by  the  defend- 
ant, as  to  the  plaintiffs,  ability  to  show  a  consideration  therefor. 
By    the  rule  of   the  common   law,    the  note  being  under  seal  im- 

Cl)  Gale's  Stat.  531.  (8)  K.  L.  4TO  ;  Gale's  Stat.  581. 

ta)  Delahay  vn.  Clement,  2  Scam.  R.  5~r. 
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ported  a  valuable  consideration,  and  no  enquiry  could  be  had  in 
relation  thereto.  So  a  note  not  under  seal,  expresssing  on  its 
face  to  have  been  given  for  value  received,  imports  a  sufficient 
consideration,  :ind  leaves  it  open  to  be  impeached  by  the  defend- 
ant. 

By  the  statute  of  this  State  relative  to  promissory  notes,  bonds, 
due  bills,  and  other  instruments  in  writing,  making  them  assign- 
able, approved  15th  Feb.  1827,(1)  it  is  declared  that  such  notes, 
bonds,  due  bills,  and  other  instruments  in  writing  whereby  the 
maker  agrees  to  pay  any  sum  of  money  or  article  of  personal 
property,  or  of  money  in  personal  property,  shall  be  taken  to  be 
due  and  payable  to  the  person  to  whom  the  same  is  made.  This 
act  of  itself,  then,  would  make  any  instrument,  coming  within 
the  description  named,  prima  facie,  evidence,  although  it  did  not- 
express  on  its  face  to  have  been  given  for  value  received,  and 
render  the  proof  by  the  plaintiff  of  a  consideration  unnecessary. 
But  it  is  considered  well  settled,  and  a  principle  admitting  of  no 
doubt,  that  the  defendant  by  his  plea  was  bound  to  sustain  by 
proof,  the  existence  of  the  fact  averred  in  his  plea,  and  upon 
which  the  plaintiffs  had  taken  issue.  This  rule  is  laid  down  in 
a  recent  case  decided  in  a  sister  State,  Mitchell  v.  Sheldon  ct  al. 
(2)  In  that  case,  which  is  directly  analogous  to  the  present, 
the  Court  say,  the  note  is  prima  Jacic  evidence  of  a  considera- 
tion, and  when  a  want  of ,  or  a  failure  of,  consideration  is  relied 
on,  it  must  be  pleaded  and  proved. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the  clerk 
of  this  Court  is  directed  to  enter  judgment  for  the  plaintiffs  in 
this  Court,  for  the  amount  of  the  note  with  interest  thereon,  at 
the  rate  of  six  per  cent,  damages  from  the  25th  day  of  May, 
1834,  until  the  rendition  of  the  judgment  in  this  Court,  with 
costs  of  suit. 

Judgment  reversed. 

(1)  Ii.  L.  483  ;  Gale'a  Stat  B26.  1 2)  S  Blackf.  1£3. 


John  Dob,  ex  don.  Luthku    Whitney,  plaintiff  in  error  v. 
JoriN  Cochran  and  Gyrus  Kelt,  defendants  in  error. 

Error  to  Hancock. 

I  case  of  ;/  parol  purchase  of  land,  if  the  rendoe  enter  into  possession,  and  after- 
wards refuse  to  affirm  the  contract,  he  would  bo  liable  to  the  vtmdor  for  the  oae  mni 
occupation  of  tliu  land,  and  could  not  dispute  his  title  uy  h<.  i.;in.<j  up  an  outstanding 
title  In  a  third  person. 

III.  Rhp.   Vol.  2—14 
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A  parol  contract,  for  the  purchase  of  land  is  not  absolutely  void,  hut  ouly  voidable  under 
the  statute  of  frauds. 

This  cause  was  tried  at  the  September  term,  1885,  of  the 
Hancock  Circuit  Court,  before  the  Hon.  Richard  M.  Young. 
Judgment  was  rendered  for  the  defendants  and  the  plaintiff 
brought  the  cause  to  this  Court. 

C.  Walker  and  J.  W.  Whitney,  for  the  plaintiff  in  error. 

A.  Williams,  for  the  defendants  in  error. 

Smith,  Justice,  delivered  the  opinion  of  the  Court  :(1) 

This  was  an  action  of  ejectment.  On  the  trial  of  the  cause 
the  planitiff  offered  in  evidence  a  certificate  of  the  Register  of 
the  United  States'  Land  Office  at  Springfield,  showing  the  pur- 
chase of  the  tract  of  land  in  controversy,  and  also  a  deed  for  the 
same,  which,  owing  to  an  alleged  informality  in  the  certificate  of 
acknowledgment  of  the  proof  of  the  deed,  was  rejected  as  evi- 
dence in  the  cause.  The  plaintiff  then  offered  to  prove  a  ten- 
ancy on  the  part  of  the  defendants  under  the  lessor  of  the 
plaintiff,  and  as  an  estoppel  on  the  part  of  the  defendants,  to 
dispute  the  plaintiff's  title,  and  offered  to  prove  that  the  defend- 
ant, Cochran,  purchased  the  land  described  in  the  declaration,  by 
parol,  from  the  lessor  of  the  plaintiff,  who,  in  like  manner,  by 
parol,  had  sold  the  same  to  the  defendant,  Felt,  and  that  the 
defendants  had  respectively  taken  possession  of  the  land  under 
said  purchases,  before  the  date  of  the  demise  in  plaintiff's 
declaration:  to  which  the  defendants  objected;  and  the  Court 
sustained  the  objection,  deciding  that  a  parol  sale  of  land  was 
void,  and  could  not  create  a  tenancy;  to  which  opinion  the  plain- 
tiff by  his  counsel  excepted. 

The  decision  of  the  Circuit  Court,  that  a  parol  purchase  of 
land  was  absolutely  void,  is  evidently  founded  on  a  misconception 
of  the  statute  of  frauds.  Such  a  contract  is  only  voidable,  under 
that  statute,  and  not  void  in  itself/'  The  parties  to  a  parol  con- 
tract for  the  sale  of  land,  might  surely  consummate  it  at  any  time, 
and  unless  one  of  them  chose  to  interpose  the  statute,  as  a  legal 
defence  to  an  action  for  a  refusal  to  consummate  such  an  agree- 
ment, it  would  evidently  be  obligatory.  The  Court  ought  also  to 
have  admitted  the  parol  evidence  of  the  contract,  to  establish  the 
relation  of  landlord  and  tenant,  because  it  cannot,  we  think,  be 
denied,  that  in  the  case  of  a  parol  purchase  of  land,  if  the  ven- 
dee enters  into  possession,  and  refuses  afterwards  to  affirm  the 
contract,  he  would  be  liable  to  the  vender  for  use  and  occupation, 
and  could  not  dispute  his  title  by  setting  up  an  outstanding  title 
in  a  third  person. b 

The  judgment  of  the  Circuit  Court  is   reversed,  and  the  cause 

(t)Wn^oN,  Chief  Justice,  was  not  present  on  the  argument  of  this  cause. 
(a)  Ante  00.    (6)  Wells  vs.  Mason,  4  Scam.  K.  90;  Tilghman  vs.  Little.   13111.  R.  'Ml. 
llftdley  rs.  Morrison,  W  111.  U.  398  &c. 
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remanded   for  further    proceedings    not   inconsistent   with   this 
opinion. 

Judgmen t  reversed. 


Charles  S.   Morton,   appellant  v.    John    Gatelby, 
appellee. 

Jippeal  from  Coles. 

The  refusal  of  the  Circuit  Court  to  instruct  the  jury  that  there  was  no  evidence  of  a  fac 
which  the  testimony  tended  to  prove,  cannot  be  assigned  for  error. 

It  may  be  donbted  whether  an  agreement  between  two  or  more  individuals,  to  do  a  par- 
ticular piece  of  labor  for  which  each  is  to  receive  his  aliquot  part  of  the  compensation 
for  the  work,  constitutes  them  partners. 

This  cause  was  tried  in  the  Coles  Circuit  Court,  at  the  April 
term,  1835,  before  the  Hon.  Justin  Harlan  and  a  jury,  and  a 
judgment  rendered  against  Morton  for  $47,50  and  costs  of  suit, 
from  which  he  appealed  to  this  Court. 

J.  Pearson,  for  the  appellant. 

O.  B.  Ficklin,  for  the  appellee. 

Smith,  Justice,  delivered  the  opinion  of  the  Court: 
This  was  an  action  originally  instituted  before  a  justice  of  the 
peace,  and  taken  by  appeal  to  the  Circuit  Court  of  Coles  county. 
The  plaintiff's  claim,  before  the  Circuit  Court,  consisted  of  va- 
rious items  contained  in  his  account,  and  the  defendant  presented 
an  account  of  various  items  of  set-off ;  and  among  others,  one 
for  money  had  and  received  by  the  plaintiff,  for  work  and  labor 
rendered  jointly  by  the  defendant  and  plaintiff  and  a  third 
person,  in  the  construction  of  a  building,  the  one  third  part  of 
the  compensation  for  such  labor  being  due  and  payable  to  the 
defendant  ;  but  which  the  plaintiff*  had  received  of  the  person 
from  whom  it  was  payable,  without  the  authority  or  consent  of 
the  defendant,  as  appears  from  the  evidence  in  the  bill  of  excep- 
tions. The  evidence  was  objected  to  by  the  plaintiff,  and  the 
counsel  for  the  plaintiff  asked  the  Court  to  instruct  the  jury,  that 
there  was  no  evidence  before  it,  to  support  the  charge.  This  the 
Circuit  Court  refused  to  do,  but  left  it  to  the  jury  to  determine, 
whether  these  parties  were  in  partnership  ;  and  if  they  were, 
whether  there  had  been  an  adjustment  of  their  partnership 
accounts,  and  a  promise  on  the  part  of  Morton  to  pay  Gateley,  the 
defendant,  the  amount  received  by  him. 

The  refusal  of  the  Court  to  give  the  instructions  asked,  and  the 
giving  the  instructions  as  stated,  are  now  assigned  for  error. 
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On  both  points  the  Circuit  Court  was  correct.  It,  could  not 
properly  instruct  the  jury  that  there  was  no  evidence  to  support 
the  charge  for  money  had  and  received,  in  direct  opposition  to 
the  testimony  itself.  We  imagine  the  instructions  prayed  for 
were  based  on  a  supposed  partnership,  existing  between  the 
plaintiff,  defendant,  and  the  third  person,  to  do  the  labor  jointly  ; 
but  the  evidence  showed  that  each  party  had  received  his  sepa- 
rate share,  except  the  defendant,  whose  share  had  been  set  apart, 
and  had  been  obtained  on  a  promise  to  indemnify  the  debtor,  if 
the  payment  was  not  ratified  by  the  defendant.  But  it  may  be 
doubted  whether  an  agreement  between  two  or  more  individuals, 
to  do  a  particular  piece  of  labor,  for  which  each  is  to  receive  his 
aliquot  part  of  the  compensation  for  the  work,  can  constitute 
them  partners."  The  instructions  given  by  the  Circuit  Court, 
went  farther  than  the  case  required,  and  were  distinctly  favor- 
able to  the  plaintiff,  under  the  view  taken  by  the  Court,  because 
it  was  left  to  the  jury  to  determine  from  the  evidence,  whether 
there  was  a  partnership  proven,  and  whether  or  not  there  had 
been  an  adjustment  of  their  partnership  transactions  ;  and  a  pro- 
mise by  the  plaintiff  to  pay  the  defendant.  In  every  aspect  in 
which  this  case  can  be  viewed,  it  cannot  be  perceived  that  there 
was  any  error  in  the  refusal  to  give  the  instructions  asked,  nor 
in  those  which  were  given. 

The  judgment  of  the  Circuit  Court  is  affirmed  with  costs. 

Judgment  affirmed. 

let)  Blue  vs.  Leather's,  15111.  K.  33  and  notes. 


William  Mukrv/,  plaintiff  in  error  v.  Josiah  Crocker, 

defendant,  in  error. 

Error  to  St.   Clair. 

A  defendant  cannot  avail  himself  of  the  statute  against  u^ury,  unless  the  same  !><>  pleaded, 

siftd  an  application  be  made  to  the  Court  where  the  cau-i«    Is  pendnig,  lor  toe  lx  Relit  of 

the  a-ct. 

J.  W.  Whitney,  for  the  plaintiff  in  error. 

A.  CowiiES,  for  iho  defendant  in  error. 

SMITH,  Justice,  delivered  the  opinion  of  the  Court,  : 
This  was  an  action  instituted  originally  'before  a  justice  of  the 
peace,  and  taken  by  appeal  to  the  Circuit  Court. 

The  only  question  presented  by  die  pleadings  in  this  case, 
raises  on  the  note,  which  contained  a  provision  that  if  the  amount 
was  not  paid  when  it  became  due,  then  interest  was  to  be  paid 
therefor  at  the  rate  of  twenty  per  cent,  until   paid.     The  Circuit 
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Court  rendered  a  judgment  on  the  note  with  interest  at  the  rate 
of  six  per.  cent  per  annum,  and  to  this  judgment  the  defendant 
objects,  alleging  the  contract  was  an  usurious  one.  The 
pleadings  do  not  show  that  the  question  of  usury  was  ever  raised 
in  the  Circuit  Court  or  before  the  justice.  The  statute  relative 
to  usury  provides  that  if  it  shall  appear  to  the  court  before  which 
the  action  shall  be  tried,  by  the  pleadings  in  the  case,  and  on 
application  of  the  defendant,  that  a  greater  rate  of  interest  shall 
have  been  reserved  or  taken,  than  is  reserved  by  the  act,  the  de- 
fendant shall  recover  his  full  costs,  and  the  plaintiff  shall  forfeit 
threefold  the  amount  of  the  whole  interest  reserved  ;  and  the 
plaintiff   shall    have  judgment  only  for  the  balance.(l)8 

Now  in  this  case,  it  neither  appears  by  the  pleadings  in  the 
ease,  that  the  question  of  usury  was  raised,  nor  that  an  applica- 
tion contemplated  by  the  act,  was  ever  made  ;  consequently,  this 
Court  cannot  consider  the  point  in  any  way  before  the  Court  for 
its  adjudication.  Why  the  Circuit  Court  changed  the  rate  of  in- 
terest, we  cannot  collect  from  the  record,  but  as  the  reduction  of 
the  rate  of  interest  was  in  favor  of  the  plaintiff  in  error,  he  cannot 
surely  object  to  the  judgment  below  for  that  cause. 

The  judgment  of  the  Circuit  Court  is  affirmed  with  cost!?. 

Judgment  affirmed. 

(It  R.  L.  349 ;  Gale's  Stat.  »4S. 
(a)  This   changed  in  1857;  L.  1857  p  45;  Stocktons.  Muiikop,  28  111.  R.  61. 


Charles  S.  Morton,  appellant,  v.  Gideon  S.  Bailey,  and 
Julia  Bailey  his  wife,  administratrix  of  James  J.  Jones, 
deceased,  appellees. 

appeal  from   Coles. 

A  defendant,  is  no!,  bound  to  pot  off  his  debt  against  the  plaintiffs  demand,  except  in  tu  it* 
before  a  justice  of  the  peace. 

Au  administrator  is  nut  bound  upon  the  exhibition  by  a  C7-oditor  of  hie  claim  ngf.inst  tb<? 
ff tatc  of  the  intestate,  to  set  off  any  debt  or  demand  each  estate  may  have  against  soch 
creditor ;  and  his  failing  to  do  «)  will  not  bar  snch  debt  or  demand. 

A  defendant  by  Buffering  judgment  to  go  by  default,  is  ont  of  Court,  and  has  no  ri<*ht  to 
ej  eept  to  testimony,  lie  la,  however,  premitted  to  cross-examine  the  witnesses,  but  he 
cannot  introduce  testimony,  or  make  a  defence  to  Uio  action.  Should  improper  testimo- 
ny or  wrong  instructions  be  given,  the  proper  course  is  to  apply  to  the  Court  to  sctaskl  ■» 
the  inquisition,  and  grant  a  new  inquest. 

The  remedy  given  by  statute,  to  collect  fees  by  raakinjr  out  a  fee  bill  and  delivering  it  t<> 
au  officer,  io  a  cumulative  remedy,  but  it  does  not  tike  away  the  conuaua  law  remed) 
by  suit. 

Tins    cause   waa  tried    at  the   November   special   term  of    the 
Coles   Circuit  Court,  .1835,  before  the  Hon.  Alex.  P.  Grant,  and 
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a  judgment  rendered  against  Morton  for  $84,55  and  coats,  from 
which  he  appealed  to  this  Court. 

.1.  Pearson,  for  the  appellant. 

0.   B.  Ficklin,  for  the  appellees. 

LockwoOD,    Justice,  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  assumpsit,  commenced  in  the  Circuit 
Court  of  Coles  county,  by  Bailey  and  wife,  in  her  right  as  admin- 
istratrix of  Jones,  deceased,  against  Morton,  The  declaration 
contains  several  counts.  The  defendant  pleaded  in  bar  of  the 
suit,  and  after  Mrs.  Bailey  was  appointed  administratrix,  he, 
said  Morton,  exhibited  before  the  Judge  of  Probate  of  Coles 
county,  in  pursuance  of  notice  given  by  said  administratrix,  his 
claim  against  the  estate  of  said  Jones,  consisting  of  charges  for 
work  and  labor  done  and  performed,  goods  sold,  money  lent  and 
had  and  received  by  said  Jones  in  his  life-time, — that  the  Judge 
of  Probate  gave  judgment  for  Morton  on  the  amount  or  claim  thus 
exhibited ;  and  that  plaintiffs  below  might  have  set  off  the  de- 
mands mentioned  in  the  declaration  against  the  claim  thus  exhib- 
ited by  Morton,  but  the  plaintiffs  neglected  to  make  such  set-off, 
whereby  the  plaintiffs  are  barred,  &c. 

To  this  plea  the  plaintiffs  demurred,  and  the  Court  sustained 
the  demurrer.  The  defendant  not  farther  answering,  judgment 
was  given  by  default,  and  a  jury  called  and  sworn  to  enquire  of 
damages.  On  the  taking  of  the  inquest  in  the  Circuit  Court,  the 
defendant  excepted  to  several  portions  of  the  testimony  offered  by 
the  plaintiffs. 

Two  questions  are  presented  for  the  consideration  of  this  Court, 
to  wit,  1.  Was  the  administratrix  barred  by  the  proceedings  be- 
fore the  Judge  of  Probate  ?  and  2,  Can  a  defendant  on  the  tak- 
ing of  an  inquest  by  default,  except  to  the  opinion  of  the  Court 
in  receiving  or  rejecting  testimony  ? 

At  common  law  a  defendant  could  not  set  off  his  demand 
ygainst  the  plaintiff's  debt,  and  our  statute  of  set-off  is  permis- 
sive, but  not  compulsory.  According,  then,  to  the  general  law 
of  the  land,  a  party  defendant  is  not  bound  to  set  off  his  deht 
against  the  plaintiff's  demand,  except  in  suits  before  a.  justice  of 
the  peace.  Is  there  any  provison  in  the  "  Jlct  relative  fo  Wills 
and  Testaments*  Executors  a?id  Administrators ,  and  the 
Settlement  of  Estates ,"  and  the  several  acts  amendatory  thereof, 
requiring  administrators,  upon  the  exhibition  by  a  creditor  of  his 
claim  against  the  estate,  to  set  off  any  debt  or  demand  such  estate 
may  have  against  such  creditor?  The  Court  have  looked  in  vain 
for  any  such  provision  in  the  acts  above  enumerated,  and  are  ac- 
cordingly of  opinion  that  the  administratrix  was  not  barred  of  her 
action  by  the  proceedings  before  the  Judge  of  Probate. 
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On  the  point  whether  the  defendant  on  the  execution  of  an  in- 
quest, can  take  a  bill  oi:  exceptions,  the  Court  are  of;  opinion 
that  the  defendant  by  suffering  judgment  to  go  by  default,  is  out 
of  Court,  and  has  no  right  to  except  to  testimony.  The  defend- 
ant is  permitted,  however,  to  cross-examine  the  witnesses,  but 
cannot  introduce  testimony,  or  make  a  defence  to  the  action. 
Should  improper  testimony  or  wrong  instructions  be  given,  the 
proper  course  is  to  apply  to  the  Court  to  set  aside  the  inquisition, 
and  grant  a  new  inquest. 

The  counsel  for  the  plaintiff  urged,  on  the  argument,  that  no 
action  lies  by  an  officer  for  the  collection  of  fees  due  him  as  a 
clerk,  justice  of  the  peace,  or  judge  of  probate.  This  position  is 
clearly  erroneous.  The  remedy  given  by  statute,  to  collect  fees 
by  making  out  a  fee  bill  and  delivering  it  to  an  officer,  is  a 
cumulative  remedy,  but  does  not  take  away  the  common  law 
remedy  by  suit.a 

The  judgment  of  the  Court  below  is  affirmed  with  costs. 

Judgment  affirmed. 

(a)  No  costs  at  Common  Law,  -i  !5ac.  A.br.  484.    Title  •■  Costs'.'" 


TlIK  PEOi'Lli  01''  THE  STATE  OF  ILLINOIS,  i'X  relatione  ClIALlLErt 

R.  Matheny  appellants  v.  Moudecai  Mobley,  appellee. 
Appeal  Jrom   Sangamon. 

The  lair  interpretation  of  the  provision  of  the  Constitution  of  this  Slate,  that  "  The 
Supreme  Court,  or  a  majority  of  the  justices  thereof,  the  Circuit  Courts,  or  the  justice* 
thereof,  shall,  respectively,  appoint  their  own  clerks,"  is  that  the  Court,  in  contradis- 
tinction to  a  personal  authority,  is  the  repository  of  the  trust  conferred  by  the  Consti- 
tution, and  that  whenever  a  clerk  has  been  appointed,  the  trust  is  thereby  executed, 
and  cannot  be  resumed  or  again  exercised  until  a  vacancy  shall  occur  in  one  of  the  sev- 
eral ways  provided  by  law. 

The  terms,  "the  justices  thereof,1'  are  used  only  to  confer  an  authority  to  make  an  ap- 
pointment in  vacation,  as  well  as  in  term. 

The  Constitution  gives  to  the  Court  the  authority  to  appoint  its  clerk:  but  when  than 
appointed,  it  fixes  no  limit  to  the  duration  of  his  office. 

A  clerk  of  the  Circuit  holds  his  office  under  the  constitution  ad  libitum,  until  the  legisla- 
ture shall  think  proper  to  prescribe  the  tenure  of  the  office.  This  it  is  certainly  compe- 
tent for  the  legislature  to  do. 

A  judge  of  a  Circuit  Court  cannot,  remove  a  clerk,  except  for  some  of  the  causes  pointed 
out  in  the  statute. (a) 

'l"hc  office  of  clerk  of  the  Circuit  Court  is  created  by  the  Constitution,  and  its  duration  is 
left  undefined;  and,  unless  Its  tenure  be  limited  by  law.  it  would  be.  of  indefinite 
duration. 

Tins  cause   was    tried  at   the   July  special  term,  18o4,  of  the 
Sangamon  Circuit  Court  before  the  lion.  Richard  M.  Young. 

The  following  proceedings  were  had  in  the  Court  below  : 
On  the  11th  clay  of  July,  1885,  Stephen  A.  Douglass,  Attorney 
fur  the  People  of  the  State  of  Illinois,  came  into  Court  and  filed 

"'!  But  see  Exparte  Humen  1:5  Peters  Ir.  S.  R.  2$). 


4216  DECEMBER  TERM,  1835. 


The  People  v.  Mobley. 


the  affidavit  of  Charles  R.    Matheny,   in  the  words   and  figures 
following,  to  wit: 

"State  of  Illinois,  Sangamon  County,  set., 

Charles  R.  Matheny  states  on  oath,  that  heretofore,  and  long 
prior  to  the  fourth  day  of  May,  1835,  he  was  legally  and  properly 
appointed  clerk  of  the  Circuit  Court  of  Sangamon  county,  hy  the 
Circuit   Court  thereof,  and   was   duly   sworn,    entered    into  the 
necessary  and  proper  official  bonds  required  by  law  to  be  taken, 
and  was  legally  possessed  and  exercised  the  powers  of  said  office, 
receiving    the    emoluments    and   enjoying    the    immunities    and 
privileges   appertaining   to  said  office,  from  the  time  of  his  said 
appointment  and    induction  therein,  until  the  4th  day  of  May. 
1885  ;  that  from  and  after  his  said  investment  of  said  office,  he 
never  abandoned  or  forfeited  the  same,  nor  was  he  ever  removed 
or  displaced  from  said  office  by   the  judgment  of  any  court,  nor 
has  the  said  Circuit  Court,  since  his  said  investment  of  the  office 
aforesaid,    as   he   is    advised,  (and   believes   to  be   true,)  been 
abolished.     He  further  states,  that  on  tho  4th  day  of  May,  1835, 
a  certain  Mordecai  Mobley,  illegally  claiming  the  said  office  as 
clerk,  under  color  of  a  void  and  illegal  appointment  as  clerk  of 
said  Circuit  Court,  (as  he  is  advised  and  believes,)  made  after  the 
13th  of  February,  1835,  unlawfully  usurped,  intruded  into,  and 
unlawfully  held  and  executed  said  office  of  clerk  of  said  Circuit 
Court,  and  from  and  since  the  4th  day  of  May,  1835,  hath,  and 
still  unlawfully  held  and  executed    said  office  of  clerk  aforesaid, 
and  from  and   since  the  4th  day  of  May,  1885,   hath   and  still 
doth  unlawfully   receive,  take,  and  enjoy  the  emoluments,  rights, 
and  privileges  of  the  office  aforesaid,  and  from  and  since  the  4th 
day  of  May,  1835,  the  said  Mobley  illegally  hath  and  still  doth 
refuse  to  allow  the  said    Matheny  to  hold  and  execute    the   said 
office,  or  to    receive   tho  emoluments   or   to    enjoy   the    rights, 
privileges,  and  emoluments  thereof;  and  that  he  is  desirous  that 
a  rule  may  be  made  upon  the  facts  stated  herein,   on  motion  of 
the  Attorney  for  the  People  of  the  State  of  Illinois,  in  the  First 
Judicial  Circuit,  upon  the  said  Mobley,  to  show  cause  why  leave 
should  not  be  given  to  file  an  information  in  behalf  of  the  People 
of  the  State  of  Illinois,  in  the  nature  of  a  quo  warranto,  upon  the 
relation  of  the  said  Matheny  against  said  Mobley,  for  usurping, 
intruding,  aud   unlawfully  holding   and   executing  said  office  as 
aforesaid.  C.  R.  Matiteny. 

Sworn  to  and' subscribed,  this  11th  day  ) 
of  July,  A.  D.  1835,  before  me, 
Thomas  Moffktt,  Jus.  Peace/'     S 

And  moved  the  Court  for  a  rule  to  be  made  on  Mordecai  Mobley, 
to  show  cause,  if  any  he  could,  why  the  said  Attorney  should  not 
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have  leave  to  file  an  information  in  the  nature  of  a  qiw  warranto, 
in  this  Court,  in  behalf  of  said  People,  on  the  relation  of  Charles 
R.  Matheny,  against  said  Mobley,  for  having  illegally  usurped, 
intruded  into,  and  unlawfully  executed,  and  still  unlawfully 
executing  and  holding  the  office  of  clerk  of  the  Sangamon  Circuit 
Court;  on  consideration  whereof,  it  is  ordered  that  said  motion 
be  continued  till  the  second  day  of  the  next  term  of  this  Court. 

And  afterwards,  to  wit,  on  the  14th  day  of  July,  1836,  being 
the  regular  time  of  the  Circuit  Court  for  Sangamon  county,  the 
following  motion  came  on  to  be  heard,  viz  : 

The  People,  on  the  relation  of  ) 

Charles  R.  Matheny  v.  >  Motion. 

Mordecai  Mobley.  S 

This  day,  Stephen  A.  Douglass,  Attorney  for  the  People  of 
the  State  of  Elinois,  in  and  for  the  First  Judicial  Circuit,  and  on 
motion  grounded  upon  an  affidavit  of  Charles  11.  Matheny,  filed 
on  the  last  day  of  the  last  special  term  of  this  Court,  and  now 
here  produced. 

It  is  ordered  that  a  rale  be  made  on  Mordecai  Mobley,  now 
acting  as  clerk  of  this  Court,  returnable  to  the  fourth  day  of  the 
present  term,  to  show  cause,  if  any  he  can,  why  the  said  Attor- 
ney for  the  People  of  the  said  State,  should  not  have  leave  from 
this  Court  to  file  an  information,  in  the  nature  of  a  quo  warranto , 
against  the  said  Mobley,  (upon  the  relation  of  Charles  R.  Ma- 
theny,) for  having  usurped,  intruded  into,  and  illegally  holding 
and  executing  the  office  of  clerk  of  the  Circuit  Court  of  Sangamon 
county,  and  that  a  copy  of  this  rule  be  served  upon  said  Mobley 
by  the  sheriff,  and  returnable  to  the  fourth  day  of  the  present 
term. 

And  afterwards,  to  wit,  on  the  16th  day  of  July,  1835,  the  said 
Mobley  being  in  Court,  by  his  attorney,  says,  That  he  has  no 
reason  to  urge  why  the  State's  Attorney  shall  not  have  leave  to 
file  the  information  as  prayed  for  by  him. 

Whereupon  it  is  ordered,  That  the  rule  !  eretofore  entered  in 
this  matter  be  made  absolute,  and  that  leave  be  given  to  file  the 
information  aforesaid.  And  the  said  State's  Attorney  thereupon 
exhibited  the  information  which  is  ordered  to  be  filed,  and  is  in 
the  words  and  figures  following,  to  wit: 
"  State  of  Illinois,  Sangamon  County,  e  .. 

In  the  Circuit  Court  of  said  county,  July  term,  1835,  Stephen 
A.  Douglass,  State's  Attorney  of  the  First  Judicial  Circuit  of  the 
State  of  Illinois,  who  prosecutes  in  behalf  of  the  People  of  the 
State  of  Illinois,  on  the  relation  of  Charles  R.  Matheny,  of  the 
county  of  Sangamon  aforesaid,  comes  here  into  Court  and  gives 
the  Court  to  understand  and  he  informed,  that  on  the  14th  'Jay 
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of  February,  in  the  year  one  thousand  eight  hundred  and  twenty- 
seven,  the  said  Charles  It.  Matheny.  relator  as  aforesaid,  was  re- 
gularly and  legally  appointed  clerk  of  the  Circuit  Court  for  the 
county  of'  Sangamon  aforesaid,  by  the  judge  of  said  Court  :  that 
tiie  said  Charles  11.  Matheny  took  the  several  oaths  required  by 
the  statute  in  such  case  made  and  provided,  and  executed  bond 
with  security  for  the  faithful  discharge  of  the  duties  required  of 
him  by  law,  and  thereupon  entered  into  and  upon  the  duties  of 
the  said  office,  and  was  legally  possessed  thereof  and  exercised 
the  powers,  received  the  emoluments,  enjoyed  the  immunities 
and  privileges  appertaining  to  the  same,  and  continued  to  have, 
hold,  and  enjoy  the  said  office,  and  exercise  the  powers,  perform 
the  duties,  and  receive  the  emoluments  and  immunities  thereof, 
from  the  time  of  his  said  appointment  and  induction  therein  until 
the  4th  day  of  May,  1835  ;  that  from  and  after  the  said  appoint- 
ment, he  never  resigned,  abandoned,  or  forfeited  the  said  office, 
nor  has  the  said  Circuit  Court  of  Sangamon  county,  or  the  office 
of  clerk  of  said  Court,  ever  been  abolished  ;  nor  has  he,  the  said 
Matheny,  ever  been  removed  or  displaced  from  said  office  by  the 
judgment  of  any  court.  And  on  the  said  4th  day  of  May,  1885, 
at  the  Circuit  aforesaid,  one  Mordecai  Mobley,  of  said  county, 
well  knowing  the  premises  aforesaid,  did  unlawfully  usurp  the 
said  office  of  clerk  of  the  Circuit  Court  of  Sangamon  county,  and 
enter  into  and  upon  the  exercise  of  all  the  powers  and  duties  of 
the  office  of  such  clerk,  and  by  such  unlawful  usurpation  did,  then 
and  there,  become  possessed  of  the  said  office,  and  of  the  emolu- 
ments, immunities,  and  privileges  appertaining  to  the  said  office, 
contrary  to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, and  against  the  pea,ce  and  dignity  of  the  same  people  of 
the  State  of  Illinois. 

And  the  said  State's  Attorney,  on  the  relation  of  the  said 
Charles  It.  Matheny,  further  gives  the  Court  here  to  understand 
and  be  informed  that  the  said  Mordecai  Mobley,  on  the  4th  day 
of  May,  1835,  at  the  Circuit  aforesaid,  did  then  and  there  unlaw- 
fully hold  the  office  of  clerk  of  the  Circuit  Court  of  Sangamon 
.county,  and  from  and  since  the  said  4th  day  of  May,  1835,  hath, 
and  still  doth  unlawfully  hold  the  said  office  of  clerk  of  the  Cir- 
cuit Court  of  Sangamon  county,  and  exercise  the  powers,  and  re- 
ceive the  emoluments  of  said  office,  the  said  Charles  R.  Matheny, 
the  relator,  being  during  all  the  time  aforesaid  the  legal  and  law- 
fully appointed  clerk  of  said  Court,  as  stated  in  the  first  count  in 
this  information,  contrary  to  the  form  of  the  statute  in  such  eases 
made  and  provided,  and  against  the  peace  and  dignity  of  the  same 
People  of  the  State  of  Illinois. 

And  the  said  State's  Attorney,  upon  the  relation  of  the  said 
Charles  It.  Matheny,  further  gives  the  Court  here  to  understand 
svnd  be  informed,  that  on  the  10th  day  of  May,  1885,  at  the  Cir- 
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cuit  aforesaid,  the  .said  Morclecai  Mobley  did  unlawfully  execute 
the  office  of  clerk  of  the  Circuit  Court  of  Sangamon  county;  and 
from  and  since  the  said  J  Dili  day  of  May,  1885,  hath,  and  still 
doth  execute  the  office  aforesaid,  without  any  lawful  authority, 
one  Charles  11.  Matheny  being  on  the  said  10th  day  of  May, 
1835,  the  clerk  of  said  Court,  and  .still  continuing  bo  be  arid  re- 
main such  clerk,  as  stated  and  alleged  in  the  first  count  of  this 
information,  contrary  to  the  form  of  the  statute  in  such  cases 
made  and  provided,  and  against  the  peace  and  dignity  of  the  same 
People  of  the  State  of  Illinois. 

And  the  said  State's  Attorney,  upon  the  relation  of  the  said 
Charles  It.  Matheny,  further  gives  the  Court  here  to  understand 
and  be  informed,  that  on  the  10th  day  of  May,  1835,  at  the 
•Circuit  aforesaid,  the  said  clerk  of  the  Circuit  Court  of  Sanga- 
mon county,  and  by  such  unlawful  intrusion,  did,  then  and  there, 
become  possessed  of  the  said  office  of  clerk  of  the  Circuit  Court 
of  Sangamon  county,  and  of  the  emoluments  and  immunities 
of  said  office,  and  hath  hitherto  continued  to  have  and  to  hold, 
and  exercise  the  powers  and  duties  of  such  clerk,  and  to  receive 
the  emoluments  of  said  office,  the  said  Charles  It.  Matheny 
being  at  the  time  of  the  intrusion  aforesaid,  and  still  continuing 
to  be,  the  clerk  of  said  Court,  as  stated  in  the  first  count  of  this 
information,  contrary  to  the  form  of  the  statute  in  such  cases 
made  and  provided,  and  against  the  peace  and  dignity  of  the 
same  People  of  the  State  of  Illinois. 

Stephen  A.  Douglass,  State's  Attorney. 

And  afterwards,  to  wit,  on  the  18th  day  of  July,  1885,  the 
following  cause  came  on  to  be  heard,  viz  : 

The  People,  on  the  relation  of  J 

Charles  It.  Matheny  v.  >  On  Information. 

Mordecai  Mobley.  ) 

This  day  came,  as  well  the  People  aforesaid,  by  their  attorney, 
as  the  defendant;  and  the  said  defendant  filed  his  plea,  herein,  in 
the  words  following  : 

And  the  said  defendant,  by  Stone,  his  counsel,  comes  and  de- 
fends the  wrong  and  injury,  when  and  where,  &c. ,  and  says  the 
People,  their  information  aforesaid  to  have  and  maintain,  ought 
not,  because,  he  says,  that  under  the  provisions  of  an  act  of  the 
General  Assembly  of  the  State  of  Illinois  entitled  '"./hi  act  to 
provide  a  uniform  mode  of  holding  Circuit  Courts ,"  approved 
7th  January,  1835,  Stephen  T.  Logan  was  elected  judge  of  the 
Circuit  Court  of  Sangamon  county,  and  was  regularly  commis- 
sioned and  sworn  into  office  ;  thai  according  to  dm  laws  of  the 
[and,  the  said  Stephen  T.  Logan,  as  such  judge  had  full  power 
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and  lawful  authority  to  appoint  a  clerk  of  the  Circuit  Court  of 
said  county,  and  having  such  power  and  authority,  he,  the  said 
Logan,  on  the  25th  day  of  April,  1835,  appointed  the  said  de- 
fendant clerk  of  the  Circuit  Court  of  Sangamon  county,  which 
appointment  is  in  the  words  following : 

Know  all  men,  by  these  presents,  That  I,  Stephen  T.  Logan,. 
Judge  of  the  First  Judicial  Circuit,  in  the  State  of  Illinois,  do,  by 
these  presents,  constitute  and  appoint  Mordecai  Mobley  clerk  of 
the  Circuit  Court  for  the  county  of  Sangamon,  being  one  of  the 
counties  comprised  within  the  said  Judicial  Circuit.  In  testimony 
whereof,  I  have  hereunto  set  my  hand  and  seal,  at  Springfield,  in 
the  county  of  Sangamon,  this  25th  day  of  April,  1835. 

Stephen  T.  Logan,  [l.s.] 

By  virtue  of  which  said  appointment,  he,  the  said  defendant, 
entered  into  the  office  aforesaid,  (having  taken  the  oaths  and  exe- 
cuted the  bond  as  required  by  law,)  as  he  lawfully  might  do,  that. 
he  hath,  and  doth  hold  the  said  office,  exercised  the  powers,  per- 
formed the  duties,  and  received  the  emoluments  and  immunities 
of  the  office  aforesaid,  under  and  by  virtue  of  the  appointment 
aforesaid,  as  by  the  laws  of  the  land  he  has  a  right  to  do,  all 
which  he  is  ready  to  verify,  &c. ,  wherefore,  &c. 

Stone,  Deft.'s  Counsel. 

To  which  the  attorney  for  the  People  filed  a  demurrer. 

And  the  judge  of  this  Court  having  stated  that  he  had  formed 
an  opinion  upon  the  case,  which  was  unfavorable  to  the  defend- 
ant, and  that  he  was  therefore  unwilling  to  decide  the  case,  it  is. 
agreed  between  the  parties,  that  judgment  be  entered  against  the 
right  of  the  relator,  subject  to  the  right  of  appeal.  Whereupon, 
by  consent  of  the  parties,  as  aforesaid,  it  is  considered  and  ad- 
judged by  the  Court,  that  the  demurrer  to  the  defendant's  plea 
be  overruled  ;  and  neither  the  People  or  the  said  relator  making 
any  other  or  further  answer  to  the  plea  aforesaid,  it  is  consider- 
ed and  agreed  by  the  Court  that  the  defendant  be,  and  he  is 
hereby  acquitted  of  the  charges  alleged  against  him  in  the  in- 
formation, and  that  the  said  relator  take  nothing  thereby  :  where- 
upon, by  leave  of  the  Court,  the  said  Charles  R.  Matheny  is 
permitted  to  prosecute  an  appeal  from  this  judgment  to  the 
Supreme  Court  of  the  State,  upon  his  executing  a  bond  to  the 
defendant,  in  the  penalty  of  one  hundred  dollars,  with  Wharton 
Ransdall,  Edward  Mitchell,  Francis  Philips,  Archer  G.  Herndon, 
and  Janus  F.  Reed,  or  either  of  them,  as  surety,  conditioned  that 
he  will  well  and  truly  prosecute  the  appeal ;  and  in  case  the 
judgment  of  this  Court  is  affirmed,  that  he  will  pay  all  costs 
which  may  be  adjudged  against  him.     The  bond  to  be  executed; 
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before  the  clerk  of  this  Court,  within  forty  days,  and  which  bond 
was  executed  and  filed  on  the  10th  August,  1835."  " 

Stephen  A.  Douglass,  State's  Attorney,  William  Thomas 
*nd  Cyrus  Walker,  for  the  appellants. 

Henry  Eddy,  and  Jesse  E.  Thomas,  jr.,  for  the  appellee. 

WlLSON,  Chief  Justice,  delivered  the  opinion  of  the  Court : 

The  pleadings  in  this  ease  show  that  Matheny  was  clerk  of  the 
Circuit  Court  of  Sangamon  county,  on  the  3d  day  of  May,  1835  ; 
and  that  in  pursuance  of  an  act  of  the  legislature  entitled  "«#n 
act  to  establish  a  uniform  mode,  of  holding  Circuit  Courts ," 
,(1)  passed  on  the  7th  of  Januaryr1835,  S.  T.  Logan  was  elected 
judge  of  the  Circuit  Court  of  Sangamon  county,  and  in  virtue  of 
said  office,  appointed  M.  Mobley.  the  appellee,  clerk  of'  the  Circuit 
Court  of  said  county. 

It  becomes  necessary  in  this  case,  to  enquire  what  powers  in  re- 
lation to  the  appointment  of  clerks,  are  delegated  to  Circuit  Courts, 
or  the  judges  thereof,  by  the  Constitution  and  laws  of  this  State  ; 
and,  also,  by  what  tenure  the  clerks  of  the  Circuit  Court  appoint- 
ed by  virtue  of  such  authority,  hold  their  office. 

By  the  4th  Article  and  (5th  section  of  the  Constitution  of  this 
State,  it  is  provided  that  "  The  Supreme  Court,  or  a  majority  of 
the  justices  thereof,  the  Circuit  Courts,  or  the  justices  thereof, 
shall,  respectively,  appoi at  their  own  clerks."  Is  the  power  of 
appointment  conferred  by  this  provision  of  the  Constitution,  a 
personal  trust  or  authority,  which  maj'  be  exercised  by  every  new 
incumbent  upon  entering  into  the  office  of  judge?  or,  Is  it  not  a 
power  of  appointment,  confined  to  the  Court,  or  the  judge  as 
the  organ  or  minister  of  the  Court,  and  if  so,  has  it  in  the  pre- 
sent instance  been  exercised  in  such  a  ease,  and  in  such  a  manner, 
as  is  warranted  by  the  Constitution  and  laws  of  this  State?  From 
a  fair  interpretation  of  this  provision  of  the  Constitution,  it  is 
clear  that  the  Court,  in  contradistinction  to  a  personal  authority, 
is  the  repository  of  the  trust  conferred  by  the  Constitution  ;  and 
that  whenever  a  clerk  has  been  appointed,  that  the  trust  or  au- 
thority is  thereby  executed,  and  cannot  be  resumed,  or  again  ex- 
ercised, until  a  vacancy  shall  occur  in  one  of  the  several  ways 
provided  by  law.  The  terms  of  the  Constitution  "  the  justices 
thereof"  are  used  in  connection  with  the  Circuit  Court,  only  to 
confer  an  authority  to  make  an  appointment  in  vacation  as  well  as 
in  term  time,  in  order  that  the  administration  of  justice  might  not 
be  delayed  for  the  want  of  so  important  an  officer  of  the  Court, 
as  a  chri:.  [n  either  case  the  judge  acts  as  the  minister  of  the 
law.  If  a  different  construction  should  prevail,  and  the  power  of 
appointment  should  be  regarded  as  personal  to  the  judge,  it  would 

(a)  As  to  practice  Jacolw  L.  D>.  Titlo  Quo  Warranto ;  People  uv.  R.  R  Co.  18  I U   R.  66 
■rid  uote. 

(1)  Acts  of  I83G,  150 ;  Qalo'a  Stat.  lffl. 
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necessarily  attach  to  every  judge  immediately  upon  his  appoint- 
ment, and  upon  the  happening  of  a  vacancy  in  the  office  of  judge, 
the  clerkships  in  all  the  counties  of  his  Circuit,  would  also  be- 
come vacant;  and  upon  the  same  principle,  when  Circuit  judges 
should  exchange  Circuits,  as  by  law  they  are  authorized  to  do, 
the  office  of  clerk  would  become  vacant  by  such  exchange,  in  all 
the  counties  in  their  respective  Circuits,  because  the  judge  pre- 
siding in  the  Circuit  Court  of  a  county,  is  for  the  time  being  the 
judge  oP  that  Court ;  and  if  the  clerk  is  the  officer  of  the  judge, 
and  not  of  the  Court  or  law,  he  would  have  to  be  appointed  upon 
every  such  exchange,  and  until  the  appointment  was  made,  the 
administration  of  justice  would  be  suspended.  Such  a  construc- 
tion of  the  Constitution,  it  is  believed,  is  not  warranted  either  by 
its  language  or  spirit,  and  would  in  its  consequences  be  fraught 
with  great  inconvenience  to  the  public. 

The  act  of  1835  is  relied  upon  as  vesting  in  the  judge  elected 
under  it,  an  authority  to  appoint  the  clerks  in  their  respective 
counties.  This  is  undoubtedly  true  wherever  the  offices  were 
vacant ;  but  to  sustain  the  position  with  respect  to  the  case  before 
the  Court,  it  must  be  shown  that  by  this  act,  the  present  Circuit 
Courts  were  created,  and  that  the  law  which  created  those  in  ex- 
istence at  the  time  of  its  passage,  was  repealed,  and  the  Courts 
thereby  abolished.  From  an  examination  of  that  statute,  it  will 
be  apparent  that  great  caution  has  been'used  to  avoid  such  a  re- 
sult. The  first  section  of  the  act  provides  for  the  election  of  five 
Circuit  judges  in  addition  to  the  one  then  in  existence,  whose 
duty  it  should  be  to  preside  in  the  several  Circuit  Courts  now  or 
hereafter  authorized  and  required  to  be  held  in  the  several  coun- 
ties in  this  State.  The  third  section  repeals  so  much  of  the  law 
then  in  force,  as  required  the  judges  of  the  Supreme  Court  to 
hold  Circuit  Courts.  It  Avill  be  perceived  that  the  existence  of 
Circuit  Courts  is  expressly  recognised  by  the  language  of  this 
act,  and  the  requisition  to  hold  as  well  the  Circuit  Courts  which 
might  hereafter  be  created,  as  those  then  in  existence,  was  intend- 
ed to  apply  to,  and  provide  for,  the  administration  of  justice  in 
such  new  counties  as  might  thereafter  be  created  and  organized. 
No  part  of  the  act  repeals  the  law  of  1829,(1)  by  which  the  Cir- 
cuit Courts  then  in  existence  were  created.  It  goes  no  farther 
than  to  assign  to  the  judges  elected  under  it,  the  duties  before 
that  time  performed  by  the  judges  of  the  Supreme  Court.  The 
Circuit  Court  remained  the  same  in  name,  jurisdiction,  and  cha- 
acter.  It  is  contended  by  counsel  that  Matheny's  appointment  to 
the  office  of  clerk  is  invalid,  as  not  having  been  made  by  the  Cir- 
cuit Court  of  Sangamon  county,  because  the  judge  who  at  the 
time  of  his  appointment  presided  in  that  Court,  was  a  judge  of 
the  Supreme  Court.     This  argument  is  refuted  by  a  reference  to 

(1)  R.  I..  147;  Ga1r\sStat.  158. 
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that  provision  in  the  Constitution  which  enjoins  upon  him  the 
performance  of  the  Circuit  duties  when  required  by  the  legislature, 
and  the  law  of  1829  making  the  requisition,  which  gives  him  the 
name,  and  clothes  him  with  the  authority,  of  a  Circuit  judge.  It 
lias  also  been  attempted  to  assimilate  the  powers  of  the  judged 
appointed  under  the  act  of  1835,  to  those  of  the  judges  of  the 
Supreme  Court  under  the  law  of  1827,(1)  by  which  they  wore 
required  to  perform  Circuit  duties,  and  under  which  they  re- 
appointed their  clerks.  The  cases,  however,  are  essentially  dif- 
ferent. The  act  of  1827  abolished  the  Circuit  Courts  then  in  ex- 
istence, by  repealing  the  law  which  created  and  brought  them 
into  being,  and  with  the  expiration  of  that  office,  the  official  char- 
acter and  existence  of  the  judge,  together  with  that  of  the  clerk 
of  the  Court  also  expired  at  the  same  time  : — and  when,  by  the 
authority  of  the  legislature,  Circuit  Courts  were  again  called  into 
being,  those  Courts  were  authorized  by  the  provision  of  the  Con- 
stitution referred  to,  to  appoint  their  clerks  to  the  newly  created 
offices.  The  act  of  1835,  I  have  attempted  to  show,  did  not 
abolish  or  change  the  character  of  the  Circuit  Courts  ;  it  only  sub- 
stituted for  the  discharge  of  the  duties  of  the  office,  one  set  of 
judges  in  place  of  another.  No  inference,  then,  in  favor  of  the 
legality  of  the  appointment  of  Moblcy  under  the  law  of  1885, 
can  be  drawn  from  the  practice  of  the  Courts  under  the  law  of 
1827.  But,  on  the  contrary,  if  any  conclusion  is  to  be  drawn 
from  the  practice  of  the  Courts,  and  if  such  practice  is  to  be  re- 
garded as  having  given  a  construction  to  the  Constitution,  and 
the  powers  and  duties  of  the  judges  in  relation  to  the  appointment 
of  clerks,  it  will  settle  the  question  in  favor  of  the  relator.  By 
the  Constitution,  the  commissions  of  the  judges  appointed  prior  to 
the  year  1824,  expired  at  that  period,  and  when  the  judges 
elected  to  succeed  them,  came  into  office,  they  were  of  opinion 
that  inasmuch  as  the  Court  remained  the  same,  the  office  of  clerk 
was  not  vacated  by  a  change  of  judges,  and  consequently  no  ap- 
pointment was  necessary  to  continue  in  office  the  present  incum- 
bent,   nor  has  any  such  been  made. 

This  view  of  the  subject  is  strengthened  by  an  enquiry  into 
the  tenure  by  which  a  clerk  of  the  Circuit  Court  holds  his  office. 
The  Constitution  gives  to  the  Court  the  authority  to  appoint  its 
Clerk,  but  when  thus  appointed  it  fixes  no  limit  to  the  duration 
of  the  office.  The  clerk,  then,  is  to  be  considered  as  holding  his 
office  under  the  Constitution  ad  libitum,  until  the  legislature 
shall  think  proper  to  prescribe  the  tenure.  This  it  is  certainly 
competent  for  it  to  do,  and  under  a  like  provision  of  the  Con- 
stitution with  respect  to  the  Auditor  and  Attorney  General,  it 
has  exercised  this  authority  by  fixing  the  term  of  service  of  those 
officers.     It  has    also   legislated   upon  the  subject  of  clerk,  and 

<1)R.L.  of  1827,  119-124. 
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though  it  has  not  defined  the  tenure  of  the  office  specifically,  it  has 
done  so  to  some  extent,  by  prescribing  the  tenure  upon  which  its 
duration  >s  to  depend.  Those  tenures  are  the  renewal  of  the  bonds  at 
stated  periods,  his  residence  at  the  county  seat,  and  various 
others.  But  a  vacancy  in  the  office  of  Judge  of  the  Court,  is  not 
one  of  the  causes  enumerated,  which  will  vacate  the  office  of  clerk, 
or  for  which  he  may,  by  application  to  the  Court,  be  removed 
from  office.  It  is  not  competent,  then,  when  the  Constitution  has 
left  the  tenure  of  an  office  without  limit,  for  the  Court  to  pre- 
scribe limits  ;  nor  is  it  their  province  when  the  legislature  has 
specified  the  causes  of  forfeiture  of,  or  removal  from,  office,  to  say 
that  other  causes  than  those  enumerated,  shall  have  that  ef- 
fect. The  consequence  of  such  a  latitude  of  construction,  would 
be  to  change  the  tenure  of  an  office,  and  make  its  duration  depend 
not  only  upon  the  limits  fixed  by  law,  but  upon  such  others  as  the 
Court  might  think  it  good  policy  to  superadd.  From  a  review  of 
all  the  points  involved  in  this  case,  I  am  of  opinion  that  the  order 
of  the  Circuit  Court  of  Sangamon  county,  appointing  M.  Mobley 
clerk  of  that  Court,  was  without  authority  and  erroneous  ;  because 
the  power  of  appointment  is  delegated  to  the  Court,  and  the  ex- 
ercise of  that  power  limited  to  the  filling  of  offices  which  may  be 
created,  or  which  may  become  vacant  by  any  of  the  various  ways 
known  to  the  law;  and  because  the  relator  had  been  legally  appointed 
to  the  office  which  he  claims,  and  the  appointment  had  not  ex- 
pired by  operation  of  any  law  of  this  State,  nor  has  he  been  re- 
moved for  any  omission  or  act  in  violation  of  the  law  prescribing 
his  duties,  and  defining  the  tenure  of  his  office. 

It  is  therefore  ordered  hj  the  Court,  that  the  judgment  of  the 
Court  below  be  reversed,  and  that  the  relator,  Charles  R.  Mathe- 
ny,  be  restored  to  his  office  of  Clerk  of  the  Circuit  Court  of  San- 
gamon county. 

Browne,   Justice,  concurring : 

The  appellants  filed  an  information  in  the  nature  of  a  Quo 
fVarranto  against  the  defendant,  for  usurping,  intruding  into, 
and  unlawfully  holding  and  exercising  the  office  of  clerk  of  the 
Sangamon  Circuit  Court,  from  and  after  the  4th  day  of  May, 
1885,  to  the  injury  of  the  relator,  who,  as  is  alleged,  was  then 
and  from  and  after  the  14th  of  February,  1827,  had  been  legally 
clerk  of  said  Court.  To  this  information,  the  defendant 
pleaded  specially  in  bar,  that  by  an  act  of  the  legislature  of  this 
State,  passed  7th  January,  1885,  entitled  uJln  act  to  provide 
a  uniform  mode  of  holding  Circuit  Courts"  a  judge  was 
regularly  elected  to  said  Circuit,  and  that  he  appointed  the  afore- 
said Mordecai  Mobley  clerk.  To  this  plea  the  appellants  de- 
murred.    By   agreement  of  the  parties  in  the  Court  below,  judg- 
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ment  was  rendered  in  favor  of  the  appellee,  subject  to  appeal, 
as  in  other  eases.  And  how  the  appellant  assigns  for  error  the 
insufficiency  of  said  plea  to  bar  the  plaintiff's  right  of  recovery. 
By  the  Constitution  of  this  State,  Article  4.  section  4,  it  is  pro- 
vided ns  follows  : 

"  The  justices  of  the  Supreme  and  inferior  Courts  shall  hold 
their  offices  during  good  behavior,  until  the  end  of  the  first  ses- 
sion of  the  General  Assembly  which  shall  be  begun  and  held 
after  the  first  day  of  January,  1824,  at  which  time  their  commis- 
sions shall  expire,  and  until  the  expiration  of  which  time  the  said 
ins! ices  respectively  shall  hold  Circuit  Courts  in  the  several 
counties,  in  such  manner  and  at  such  times,  and  shall  have  and 
exercise  such  jurisdiction  as  the  General  Assembly  shall  pre- 
scribe. But  ever  after  the  aforesaid  period,  the  justices  o£  the 
Supreme  Court,  shall  be  commissioned  during  good  behavior,  and 
the  justices  thereof  shall  not  hold  Circuit  Courts  unless  required 
by  law." 

By  the  Oth  Section,  "  The  Supreme  Court  or  a  majority  of  the 
justices  thereof,  the  Circuit  Courts,  or  a  majority  of  the  justices 
thereof,  shall  respectively  appoint  their  own  clerks." 

In  January,  1885,  the  legislature  repealed  the  act  requiring  the 
judges  of  the  Supreme  Court  to  hold  Circuit  Courts,  and  in  the 
same  statute  required  the  judges  of  the  Supreme  Court  to  hold 
annually  two  terms  of  the  Supreme  Court  at  the  seat  of  govern- 
ment; and  appointed  Circuit  judges  to  perform  that  part  of  the 
duty  that  had  been  required  of  the  judges  of  the  Supreme  Court  ; 
such  as  holding  Circuit  Courts,  &c.  The  law  withdrawing  the 
judges  of  the  Supreme  Court  from  the  Circuit  Courts,  did  not 
destroy  those  Courts,  but  only  appointed  other  judges  to  perform 
(in  that  particular  only)  what  had  been  before  performed  by  the 
judges  of  the  Supreme  Court.  By  the  statute  passed  18th 
February,  1835,(1)  it  is  provided  "The  several  clerks  of 
the  Circuit  Courts  appointed  or  to  be  appointed,  shall  give  bond, 
be  qualified,"  &c,  &c. 

It  is  certainly  competent  for  the  legislature  to  impose  this  on 
the  clerks  of  the  Courts  ;  but  I  cannot  see  where  the  power  is 
given  to  a  judge  to  remove  a  clerk  when  once  appointed,  where 
no  charge  has  been  preferred  against  him.  By  the  statute  of 
1829,(2)  it  is  provided  that,  "  The  clerks  of  the  respective  Circuit 
Courts  shall  issue  process,"  &c,  &c„ — they  "shall  keep  their 
office  at  the  county  seats,  to  do  and  perform  ail  the  duties  in  their 
Courts  which  may  be  enjoined  upon  them  by  law,"  &C.  and  "  if 
any  clerk  of  a  Circuit  Court  shall  neglect  or  refuse  to  perform 
any  of  fch  luties  enjoined  upon  him  by  law,  or  shall  in  any  man- 
ner be  guilty  of  malfeasance  in  office,  upon  proper  complaint 
made  to  the  Court,  or  judge,  he  shall  be  removed  from  office  : 

(t)  Acts  of  1885, 171— 2;  Gale's  Stat,  m  2)R.  L.153;  Gale'sStat.  !:•'. 
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Provided,  that  the  said  clerk  shall  nevertheless  have  the  right  oil 
appeal  to  the  Supreme  Court,  under  the  like  conditions  as  are  or 
may  he  prescribed  by  law  for  other  cases."  From  the  state  of 
pleading  nothing  appears  to  show  that  the  clerk  ever  violated 
any  duty  that  was  enjoined  on  him  by  law,  or  that  he  is  guilty 
of  malfeasance  in  office.  I  am  therefore  of  the  opinion  that  the 
judgment  of  the  Circuit  Court  be  reversed,  and  that  the  aforesaid 
Charles  R.  Matheny  be  restored  to  the  office  of  clerk  of  the  Cir- 
cuit Court  of  Sangamon  county. 

Smith,  Justice,  concurring  : 

The  importance  of  the  questions  discussed  and  to  be  decided 
in  this  case,  necessarily  devolves  on  me  the  duty  of  expressing 
my  opinion  on  the  most  leading  points  developed  by  the  appli- 
cation. Entertaining  some  views  not  entirely  in  accordance  with 
the  opinion  on  which  the  judgment  of  the  Court  may  be  predi- 
cated, I  propose  to  state  briefly  the  grounds  on  which  they  are 
founded. 

Many  and  different  opinions  have  been  entertained,  as  to  the 
power  of  the  Circuit  Courts,  and  the  judges,  to  appoint  the  clerks 
of  those  Courts  ;  some  supposing  it  a  power  which  the  Court 
alone  could  exercise,  and  others  viewing  it,  also,  as  a  personal 
power,  attaching  to  the  officer,  as  distinct  from  the  Court. 

The  6th  section  of  the  4th  article  of  the  Constitution,  which 
gives  the  power  of  appointment,  is  couched  in  a  phraseology  very 
peculiar,  and  if  it  be  interpreted  literally,  would  seem  to  admit 
of  no  doubt  that  the  power  attached,  as  well  to  the  person  of  the 
officer,  as  to  the  Court  itself.  This  section  is  as  follows  :  "  The 
Supreme  Court  or  a  majority  of  the  justices  thereof,  the  Circuit 
Courts,  or  the  justices  thereof,  shall  respectively  appoint  their 
own  clerks."  It  is  manifest  from  this  language,  that  in  assert- 
ing under  it  the  personal  right  of  appointment,  no  violence  would 
be  done  to  the  plain  and  literal  signification  of  the  language  used  ; 
and  I  am  free  to  confess  that  from  a  casual  examination  of  the 
section,  I  have  been  inclined  so  to  consider  it,  and  I  believe  I 
have  not  been  singular  in  such  opinion.  The  same  opinion  has 
been  entertained,  I  am  informed,  by  many  highly  intelligent 
legal  men,  and  if  I  am  not  greatly  misinformed,  it  has  been  prac- 
tised on,  and  appointments  are  understood  to  have  been  made 
under  such  a  view  of  the  power,  considering-  it  both  warranted 
and  proper  ;  but  more  mature  consideration,  and  the  possible  in- 
jurious consequences  which  might  flow  from  such  an  interpreta- 
tion, have  induced  me  to  conclude  that  the  more  sound  construc- 
tion is,  that  it  is  not  a  power  attaching  to  the  person  of  the  offi- 
cer, but  that  the  power  can  alone  be  exercised  by  him,  as  the 
organ  of  the  Court ;  and  that  when  the  power  is  once  exercised, 
and  the  office  filled  by  an  appointment,  whether  in  vacation  or 
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in  term  time,  the  incumbent  cannot  be  displaced,  except  in  the 
manner  and  for  the  causes  provided  by  law.  The  office  of  clerk 
is  created  under  and  by  virtue  of  this  section  of  the  Constitution; 
but  it  will  be  remarked,  that  while  thus  created,  its  duration  is 
left  undefined,  and  being  so,  unless  its  tenure  be  defined  by  law, 
it  would,  we  should  apprehend,  be  of  indefinite  duration,  whether 
for  life  or  good  behaviour,  might  also  admit  of  much  doubt.  That 
tenure  has  by  the  23d  section  of  the  act  of  1829,(1)  regulating  the 
Supreme  and  Circuit  Courts,  and  various  other  acts  of  the  legis- 
lature, been  in  some  measure  defined,  and  made  to  depend  on 
various  contingencies,  and  the  performance  of  certain  acts — such 
as  renewing  official  bonds,  keeping  his  office  at  the  county  scat — 
and  has  also  provided  for  the  manner  of  removal  for  acts  of  mal- 
feasance. This  was  entirely  within  legislative  competency,  and 
its  expediency,  as  well  as  necessity,  cannot  be  doubted. 

It  will  not  be  my  purpose  to  enumerate  with  particularity  the 
various  phases  which  have  taken  place  in  the  judicial  history  of 
the  State,  nor  of  the  organization  and  re- organization  of  its  courts, 
and  the  consequences  which  have,  or  may  be  supposed  to  have 
followed  from  the  various  acts  of  the  legislature  in  reference 
thereto.  When  the  Circuit  Courts  were  first  created  under  the 
Constitution,  it  is  well  understood  that  the  judges  of  the  Supreme 
Court  were,  as  the  Constitution  provided,  assigned  by  law  the 
duty  of  holding  Circuit  Courts.  That  after  the'  period  limited 
in  the  Constitution,  and  when  in  December,  1824,  the  re-organi- 
zation of  the  judiciary  took  place,  they  were  withdrawn  from 
that  duty,  and  Circuit  judges  were  created,  by  and  in  virtue  of 
the  powers  contained  in  the  6th  Article  of  the  Constitution  of 
the  State,  who  were,  when  once  created,  declared  by  that  Article, 
to  hold  their  offices  during  good  behaviour,  and  subject  only  to 
removal  by  impeachment  or  by  address.  The  repealing  of  the 
law  which  created  the  Circuit  Courts,  of  which  the  persons  were 
judges,  1st  January  and  February,  1827,  however  it  may  be  sup- 
posed to  have  destroyed  the  Courts  previously  created  in  1824, 
under  that  provision  of  the  1st  section  of  the  (3th  Article  of  the 
Constitution,  which  declares  CtThe  judicial  power  of  the  Stare 
shall  be  vested  in  one  Supreme  Court  and  such  inferior  courts  as 
the  General  Assembly  shall  from  time  to  time  ordain  and  esta- 
blish," could  not,  in  my  humble  judgment,  have  in  the  leas: 
affected  the  tenure  of  the  office  of  the  judge.  The  shield  of  the 
Constitution  was  placed  between  him  and  the  act  of  destruction, 
and  if  it  failed  to  afford  the  protection  guaranteed  by  its  broad 
and  comprehensive  declaration  of  his  right,  it  is  doubtless  because 
he  neglected  to  seek  the  shelter  it  afforded.  If  it  be  conceded 
that  all  inferior  courts  called  into  being  under  this  section  of  the 
Constitution,  might  at  all  times  be  again  destroyed,  and  that  the 

(l)R.  L.  15'2;  Gale's  Star.  172. 


228  DECEMBER  TERM,  1835. 

The  People  v.  MoMcy. 

power  again  to  create,  necessarily  implies  an  equal  right  to  des- 
troy, still  it  seems  to  me  impossible  to  suppose  that  the  officer, 
chosen  under  the  Constitution,  should  be  involved  in  the  destruc- 
tion. 

It  is  not  in  my  judgment  necessary  to  the  denial  of  the  right 
of  the  judge  to  remove  the  relator  from  the  office  of  clerk  of  the 
Circuit  Court,  that  it  should  rest  at  all  on  the  effect  of  the  acts  of 
1827,  repealing  the  act  of  1824,  under  "which  the  judges  of  the 
then  Circuit  Courts  were  chosen,  and  the  clerks  appointed ;  for 
while  it  is  admitted  that  the  Court  created  by  the  act  of  1824, 
may  have  been  destroyed  and  the  office  of  clerk  with  it,  still  the 
Constitution  preserved  the  official  existence  of  the  judge,  and 
though  his  duties  were  taken  away  and  transferred  to  others,  his 
office  still  remained.  The  act  then  of  re-organizing  anew  the  Cir- 
cuit Courts  under  the  act  of  1827,  and  re-assigning  the  Supreme 
Court  judges  to  the  duties  of  holding  Circuit  Courts,  and  their 
appointment  of  other  clerks,  or  the  re-appointment  of  the  old 
ones,  form  no  ground  upon  which  the  removal  in  the  present  case 
'Mit  be  with  propriety  based. 

The  eases  seem  to  me  not  by  any  means  apposite.     The  dis- 
similarity of  the  provisions  in  the  act  of  1827,  and  the  act  of  1835, 
providing  for  a  uniform  mode  of  holding  the   Circuit  Courts  in 
this  State,  is,  I  think,  most  manifestly  to  be  perceived,  from  a. 
comparison  o,cthe  language  used  in  them.     The  act  of  1827  pro- 
fessed, in  open  and  undisguised  terms,   to  abrogate  the  Circuit 
'Courts  created  by  the  act  of  1824,  and  the  re-organization  pro- 
vided in  the  same  act,  referred  to  those  Courts  as  having  hereto- 
fore had  an  existence.     The  act  of  1835  has  not  the  most  distant 
allusion  to  an  abrogation  of  the  Circuit  Courts,  but  provides  for 
the  choice  of  other  officers,  who  are  to  be  assigned  to  the  holding 
■of  Courts  in  existence,  and  such  as  should  be  thereafter  required  to 
be  held,  in  the  several  counties  of  the  State.     It  is  in  vain  then 
to  refer,  in  my  opinion,  to  the  acts  of  1827,  or  the  practice  under 
them,  in  relation  to  the  appointment  of  clerks,  to  sustain  the  re- 
moval of  the  relator  in  this  case.     The   clerk   could  alone  have 
been  removed  for  some  one  of  the  causes  named  in  the  several 
laws  already  referred  to,  in  the  manner  provided  in  the  23d  sec- 
tion of  the  act  of  1829.(1)     It  has  been  urged  in  the  argument, 
that  the  12th  section  of  the  act  of  the  13th  Feb.  1835,(2)  regu- 
lating the  times  of  holding  the  Supreme  and  Circuit  Courts,  au- 
thorized the  removal.     lean  see  nothing  in  that  section  warrant- 
ing such  an  inference,  much  less  expressly  providing  therefor,  or 
recognising  the  power.     It  is  merely  declaratory  of  the  manner 
in  which   clerks    appointed,  or  to  be   appointed,    under    the  act 
establishing    a  uniform    modo  of  holding  Circuit  Courts,  should 
give  bond.     This  was  merely  a  provision  in  relation  to  appoint- 
!.;:.  L.  152;  Galo'3Stat.  17:.'.  (3)  Actsofl835,  171—3  ;  Gale's  st;>?.  is-. 


VANDALIA.  229' 


Clark  v.  Lake. 


merits  of  vacancies,  and  Courts  of  counties  newly  organized.  If 
it  had  intended  to  have  conferred  the  power  of  removal,  it  would 
have  spoken  out  in  language  not  to  be  misunderstood. 

Considering  that  the  power  of  appointment  under  the  Consti- 
tution is  committed  to  the  judges  of  the  Court,  as  the  organs 
thereof,  and  is  not  a  mere  personal  authority  to  be  exercised  by 
every  new  incumbent,  and  that  the  tenure  of  the  office  of  clerk  is 
limited  and  defined  by  law  ;  that  the  causes  for  which  the  clerk- 
shall  be  removed  have  been  also  defined,  and  the  modes  of  pro- 
ceeding prescribed ;  and  that  the  regularity  of  the  proceedings  and 
records  of  the  Courts,  and  the  duties  which  appertain  to  the  office 
will  be  greatly  promoted  by  uniformity  and  stability  of  the 
tenure  under  which  the  incumbents  hold  their  offices  ;  I  feel 
constrained  from  a  sense  of  what  I  am  convinced  upon  mature 
reflection  upon  the  points  made,  is  the  just  and  rational  interpre- 
tation of  the  Constitution  and  the  laws  relative  thereto,  to  concur 
in  the  judgment  of  the  Court  in  favor  of  the  relator. 

Judgment  reversed. 

Not''.    See  The  People  v: Field,  8 Scam.  79. 


Philip  Clark,  plaintiff  in  error  v.  Bayless  Lake, 
defendant  in  error. 


Error  to  Sangamon. 


":»  m  action  by  C.  against  L.,  for  erecting  a  dam  across  a  navigable  stream,  which  obstruct- 
ed i;s  navigation,  and  by  means  of  which  C.'s  boat  and  boat  load  cl'  corn  were  lest,  the 
defendant  asked  a  witness  "  Whether  there  was  not  another  mill-dam  across  said  river 
below  the  defendant's  mill-dam,  erected  in  violation  of  law,  which  was  highor  than  the 
defendant's  mill-dam;  and  whether  said  lower  dam  would  not  have  prevented  plainiiG' 
from  proceeding  to  the  lower  markets  of  Natchez  or  New  Orleans,  as  it  was  late  in  file 
B( ■•i«on,  and  no  other  tide  might  take  place  in  the  river  during  that  season,  even  if  the 
plaintiff  could  have  ^oneover  the  defendant's  mill-dam:11  lldd  that  the  question  was 
illegal  and  improper. 

The  law  is  well  settled,  thatcvery  person  who  erects  an  obstruction  across  a,  public  hi . 
way,  is  liable  for  all  the  injuries  that  result  from  it.    It  is  consequently  no  excuse  thai 
another  obstruction  would  have  produced  the  same  effect. 

The  rule  relative  to  receiving  or  rejecting  testimony,  is  :  Oocs  the  proposed  testimony 
tend  to  prove  the  issue,  joined  between  the  parties?  If  the  testimony  offered  does  not 
t  'iid  to  prove  the  issue,  or  is  calculated  to  lead  the  jury  ostray,  it  ocg'ht  to  be  rejected. 

Tins  cause  was  tried  at  the  July  term,  1835,  of  the  Sangamon 
Circuit  Court,  before  the  Hon.  Richard  M.  Young  and  a  jury, 
and  a  verdict  and  judgment  rendered  for  the  defendant. 


C.  Walker,  for  the  plaintiff  in  error. 
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J.    T.    Stuart   and  M.    McConnell,   for  the   defendant  in 
error. 

Lockwood,  Justice,  delivered  the  opinion  of  the  Court  : 
This  was   an  act  of  trespass  on  the  case,  brought  by  Clark 
against  Lake,  in  the  Sangamon  Circuit  Court.     The  plaintiff  de- 
clared against  the  defendant  for  erecting  a  dam  across  the  San- 
gamon river, — which  stream  had  been  declared  a  public  highway 
by  a  statute  of  this  State, — whereby  the  plaintiff'  had  been  ob- 
structed in  the  navigation  thereof,  while  proceeding   down  the 
river  with  a  boat  load  of  corn,  and  thereby  lost  his  said  boat  and. 
contents.     The  defendant  pleaded  not  guilty.     On  the  trial  of 
the  cause,  the  plaintiff  gave  evidence  conducing  to  prove  that  he 
descended  said  river  with  a  boat  load  of  corn,  with  a  sufficient 
tide  of  water  to  descend  the  river,  if  it  had  not  been  obstructed 
by  artificial  obstacles,  and  intending  to  go  to  Natchez  or  New 
Orleans.     That  when  the  boat   arrived  within  three-fourths   of 
a  mile  of  the  defendant's  mill-dam,  he  stopped  his  boat.     That  in 
consequence  of  the  said  dam's   impeding  the  -navigation    of  the 
said  river,  the  boat  could  not  proceed  on  the  trip,  and,  in  conse- 
quence of  being  so   stopped,   the  corn  was  lost.     That  the  corn 
was  worth  twelve-and-a-half  cents  per  bushel  where  it  was  stop- 
ped   on   the    river,    and   worth    seventy-five    cents  at  the    lower 
markets.     After  the  foregoing  evidence  was  given,  the  defend- 
ant asked  a  witness,  "  Whether  there  was  not  another  mill-dam 
across  said  river,  below  the  defendant's    mill-dam,    erected  in 
violation   of    said  law,  which  was  higher  than  the  defendant's 
mill-dam  :   and  whether  said  lower  dam  would  not  have  prevented 
plaintiff'  from   proceeding   to   the  lower  markets   of  Natchez    or 
New   Orleans,    as   it  was  late  in  the  season,  and  no  other  tide 
might  take  place  in  the  river  during  that  season,  even  if  the  plain- 
tiff' could  have  gone  over  the  defendant's  mill-dam," — to  Avhich 
the  plaintiff's  counsel  objected ;  but  the  Court  overruled  the  ob- 
jection, and  permitted  the  question  to  be  asked,  and  the  defend- 
ant to  prove  that  fact  to  the  jury  by  said  witness.     To  which 
opinion  and  judgment  of  the   Court,  the  plaintiff'  by  his  counsel 
excepted. 

The  only  question  presented  in  this  case,  is,  whether  the  Cir- 
cuit Court  erred  in  permitting  this  testimony  to  be  given  to  the 
jury. 

It  appears  from  the  record  that  the  verdict  was  for  the  defend- 
ant, which  probably  shows  the  effect  that  this  testimony  was  de- 
signed to  have.  This  Court  cannot  conceive  what  other  use  could 
have  been  made  of  this  testimony  unless  it  was  to  urge  to  the 
jury,  that  if  the  plaintiff'  could  have  passed  the  defendant's  dam. 
he  would  nut  have  been  benefitted  by  it,  as  he  inevitably  would 
haye  been  stopped  by  the  dam  lower  down  the  river.     This  mode 
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of  reasoning,  if  adopted,  was  nut  more  unsound  in  morals  than 
in  law.  The  law  is  well  settled,  that  every  person  who  erects  an 
obstruction  across  a  public  highway,  is  liable  for  all  the  injuries 
that  result  from  it.  It  is  consequently  no  excuse  that  another 
obstruction  would  have  produced  the  same  effect  :  for  the  obvious 
reason,  that  the  person  injured  by  the  first  obstruction,  lias  no 
cause  of  action  against  the  person  who  erected  the  second.  In 
the  present  ease,  the  second  mill-dam  had  not  delayed  the  plain- 
tiff, and  of  course  he  could  not  have  sued  the  person  who  erected  it. 
If  the  plaintiff"  sought  to  recover  damages  for  a  greater  amount 
than  the  value  of  the  corn  and  boat,  where  the  injury  occurred, 
by  showing  how  much  profits  lie  had  lost  by  the  obstruction  occa- 
sioned by  defendant's  mill-dam,  it  doubtless  would  have  been 
proper  for  the  defendant  to  show,  in  mitigation  of  damages,  that 
such  profits  could  never  have  been  realized,  in  consequence  of  the 
impossibility  of  the  boat's  making  the  lower  markets,  occasioned 
by  obstructions  in  the  river  below  defendant's  mill-dam.  It  is 
manifest,  however,  that  the  evidence  was  not  offered  in  mitigation 
of  damages,  because  no  such  limitation  was  proposed  by  the  de- 
fendant, nor  required  by  the  Circuit  Court.  The  true  rule  rela- 
tive to  receiving  or  rejecting  testimony,  is, — Does  the  proposed  tes- 
timony tend  to  prove  the  issue  joined  between  the  parties  '(  If 
the  testimony  offered  dues  not  tend  to  prove  the  issue,  or  is  cal- 
culated to  lead  the  jury  estray,  it  ought  to  be  rejected.  This 
Court  believing  that  such  may  have  been  the  effect  of  the  question 
asked  by  the  defendant,  are  of  opinion  that  the  Circuit  Court 
erred  in  not  rejecting  it. 

The  judgment  is  therefore  reversed  with  costs,  and  the  cause 
remanded,  with  directions  to  the  Circuit  Court  of  Sano-amon 
county  to  award  a  venire  dc  novo. 

Judgment  reve rsed. 


Abraham    Marshall,   appellant  v.  Abraham  Maury,  ap- 
pellee. 

Appeal  from  Schuyler. 

a  ■<-,'/•.  facias  :<>  foreclose  .1  mortgage,  is  considered  both  as  process  ami  declaration  :  ami 

the  proper  course  i<>  take  advantage  of  informalities,  is  by  demurrer. 
A  •"  irefaelas  may  be  amended. 

sol     ction  that  a  judgment  was  given  without  a  rule  to  plead,  cannot  !>>■  assigned  for 
error. 
A    'ire  facias  on  a  mortgage  is  a  proceeding  in  rem  :  and  the  judgment  should  direct  the 
sale  of  the  1  id  premises.    The  direction,  "that  a  special  execution  issue  therefor 

ordinji;  in  the  .-lu'.ut*'  in  Mich  case  made  aud  provided,    is  not  sufficient. 
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Tins  cause  was  heard  at  the  June  term,  1835,  of  the  Schuyler 
Circuit  Court,  before  the  Hon.  Stephen  T.  Logan,  and  judgment 
rendered  for  the  appellee. 

C.  Walker  and  G.  W.  P.  Maxwell,  for  the  appellant. 

0.  II.  Browning,  for  the  appellee. 

Lockwood,  Justice,  delivered  the  opinion  of  the  Court : 
This  was  a  scire  facias  brought  by  Maury  against  Marshall  in 
the  Schuyler  Circuit  Court,  to  foreclose  a  mortgage  executed  by 
Marshall  to  Maury.  A  motion  was  made  in  the  Circuit  Court  by 
the  defendant  below,  to  quash  the  scire  facias,  for  not  averring 
that  the  note  copied  into  it  was  the  note  referred  to  in  the  mort- 
gage ;  and  because  it  did  not  assign  either  a  breach  of  the  mort- 
gage, or  a  breach  of  the  note.  The  Circuit  Court  overruled  the 
motion,  and  the  defendant  not  making  any  farther  defence,  the 
Court  gave  judgment  for  the  plaintiff  for  the  amount  due  on  the 
mortgage,  with  directions  "  that  a  special  execution  issue  there- 
for, according  to  the  statute  in  such  case  made  and  provided." 
The  errors  assigned  are : 

1.  That  the   Circuit  Court  refused  to  quash  the  scire  facia*. 

2.  Entering  judgment  without  a  rule  to  plead. 

3.  Rendering  judgment  for  more  than  the  scire  facia* 
claimed. 

4.  Rendering  judgment  generally  instead  of  specially. 

A  scire  facias  is  considered  both  as  process  and  declaration  : 
and  the  proper  course  to  take  advantage  of  informalities,  is  by 
demurrer."  Had  the  defendant  below  demurred,  the  scire  facias 
might  have  been  amended.  (1)  The  motion  to  quash  was  there- 
fore correctly  overruled.  The  objection  that  the  judgment  was 
given  without  a  rule  to  plead,  cannot  be  assigned  for  error.  If 
according  to  the  practice  of  the  Court  below,  a  rule  to  plead  ought 
to  have  been  entered,  the  proper  course  would  have  been  to  apply 
to  the  Court  below  to  have  set  aside  the  judgment  for  irregularity. 
The  last  error  assigned  is  fatal.  The  statute  provides  "  That  the 
Court  may  proceed  to  give  judgment,  with  costs,  for  such  sum  as 
may  be  due  by  said  mortgage,  or  appear  to  be  due  by  the  plead- 
ings, or  after  defence,  if  any  be  made,  and  also  that  said  mort- 
gaged premises  be  sold  to  satisfy  such  judgment."  A  scire  facias 
on^a  mortgage,  is  a  proceeding  in  vera  :  and  the  judgment  should 
have  been,  as  the  statute  directs,  to  sell  the  mortgaged  premises.1. 
For  this  error  the  judgment  must  be  reversed  with  costs,  and  the 
cause  remanded  with  directions  to  the  Circuit  Court  to  give  the 
proper   judgment. 

Judgment  reversed. 

(a)  McFaddcn  r/r.  Fortier,  20  111.  R.  50S ;  Osgood  vs.  Stevens,  25  111.  R.  80. 
(1)  State  Bank  of  Illinois  v.  Buekmaster,  Breese  133;  Snyder  v.  The  State  Bank  or  Illi- 
nois. Brecse  122. 

'         (b)  Osgood  vs.  Steven?  25  111.  R.  S9. 
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Vanlandingham  v.  Fellowa  ct.  al. 

Oliver  C.  Vanlandingham,  plaintiff  in  error  v.  William 
Fellow,?,  Cornelius  Fellows,  and  Abraham  Hite. 
co-partners  under  the  style  of  W.  &  C.  Fellows  k  Co.. 
defendants  in  error. 

Error  to  Gallatin. 

The  reasons  filed  by  a  party,  as  the  foundation  for  a  motion in  (lie  Circuit  Court,  do  not 
thereby  become  a  part  of  the  record.  To  make  them  a  part  of  the  record,  they  should 
be  embodied  in  a  bill  of  exceptions. 

A  writ  of  inquiry  may  be  executed  in  vacation  as  well  as  in  term  time.  It  maybe  execut- 
ed at  any  place  within  the  sheriff's  bailiwick.  The  statute  has  not  changed  the  common 
law  in  this  respect. 

JC  any  irregularity  take  place  in  the  execution  of  a  writ  of  inquiry,  the  proper  way  is  to 
apply,  upon  affidavit,  to  the  Circuit  Court  to  set  the  inquest  aside. 

The  judgment  in  this  cause  was  rendered  at  the  July  term, 
1885,  of  the  Gallatin  Circuit  Court,  by  the  Hon.  Alex.  F.  Grant. 

W.  J.  Gatewood  ami  J.  J.  Robinson,  for  the  plaintiff  in  error. 

1 1.  Eddy,  for  the  defendants  in  error. 

Lockwood,  Justice,  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit  commenced  by  W.  &  ('. 
Fellows  and  company  against  Vanl andingham,  in  the  Gallatin 
Circuit  Court,  for  goods  sold,  money  lent  and  advanced,  and  pa  id. 
laid  out  and  expended,  and  also  for  money  had  and  received,  arid 
an  insimul  comjnttasscnt. 

The  defendant  below  made  default,  whereupon  a  judgment  by 
default  was  entered,  and  writ  of  inquiry  awarded  to  be  executed 
in  vacation. 

At  the  next  term  of  the  Gallatin  Circuit  Court,  to  wit,  on  the 
17th  day  of  April,  1835,  upon  the  return  of  the  writ  of  inquiry, 
final  judgment  was  given  for  the  plaintiffs  below.  Subsequently 
in  the  same  term,  to  wit,  on  the  18th  day  of  April,  the  defendant 
below  moved  the  Court  to  set  aside  the  inquisition,  and  filed 
reasons  therefor ;  but  did  not  accompany  them  with  an  affidavit 
of  their  truth.     The  Court  overruled  the  motion. 

To  reverse  tb is  decision,  a  writ  of  error  has  been  brought  to 
this  Court,  and  the  following  errors  assigned,  to  wit :  1 .  That  the 
writ  of  inquiry  was  executed  in  vacation,  and  not  in  term  time, 
and  in  open  Conrt.  2.  That  the  plaintiff  in  error  had  no  notice 
of  the  time  and  place  of  executing  the  writ  of  inquiry.  3.  That 
the  verdict  was  contrary  to  law  and  evidence.  4.  That  the 
Court  overruled  the  motion  to  quash  the  writ,  set  aside  the  ver- 
dict, and  arrest  the  judgment. 

In  relation  to  the  three  last  errors  assigned,  the  Court  are 
clearly  of  opinion,  that  they  cannot  be  assigned  fur  error.     The 
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reasons  filed  by  a  party,  as  the  foundation  for  a  motion,  do  not 
thereby  become  a  part  of  the  record.  If  the  facts  had  been  pro- 
perly before  the  Circuit  Court,  and  that  Court  had  decided  erro- 
neously, the  proper  course  would  have  been  to  have  taken  a  bill 
of  exceptions.  For  -any  thing  that  appears  from  the  record,  the 
Circuit  Court  may  have  overruled  the  motion  to  set  aside  the  in- 
quisition, because  no  affidavit  had  been  filed  showing  the  truth 
of  the  reasons  relied  on.  If  the  Circuit  Court  refused  the  motion 
upon  this  .ground,  it  decided  correctly.  But  this  Court  cannot 
take  any  notice  of  the  reasons  filed  in  the  Court  below,  as  the 
ground  of  the  motion  to  set  aside  the  writ  of  inquiry,  &c,  be- 
cause vre  consider  them  as  forming  no  part  of  the  record.  Tho 
only  question  for  our  decision,  is  that  arising  from  the  order  of 
the  Circuit  Court,  that  a  writ  of  inquiry  issue,  to  be  executed  in 
vacation.  Was  this  irregular  ?  A  writ  of  inquiry  at  common 
law,  is  a  mere  inquest  of  office,  to  inform  the  conscience  of  the 
Court,  who  if  it  please,  may  itself  assess  the  damages,  with  the 
assent  of  the  plaintiff,  or  direct  them  to  be  assessed  by  the  sheriff 
or  other  proper  officer.  (1)  In  the  performance  of  this  duty  it 
has  been  decided  that  the  sheriff  acts  ministerially,  and  conse- 
quently the  writ  may  be  executed  by  a  deputy. (2)  But  if  it 
appears  that  important  questions  of  law  will  arise  on  the  execu- 
tion of  the  writ,  the  Court  will  order  it  to  be  executed  in  open 
Court. (3)  From  this  view  of  the  common  law,  relative  to  writs 
of  inquiry,  it  follows  that  it  is  not  necessary  to  execute  the  writ 
in  Court  unless  expressly  so  directed  by  the  Court,  nor  in  term 
time,  nor  at  the  Court  House.  It,  like  other  writs,  may  be 
executed  at  any  place  within  the  sheriff's  bailiwick.  Should  any 
irregularities  take  place,  such  as  want  of  notice,  improper  persons 
empannelled  as  jurors,  or  illegal  testimony  received,  the  proper 
course  is  to  apply,  upon  affidavit  of  the  facts,  to  the  Circuit 
Court,  to  set  the  inquest  aside.  If  then  the  order  of  the  Circuit 
Court  to  execute  the  writ  in  vacation,  is  no  violation  of  the  prac- 
tice at  common  law,  has  the  13th  section(4)  of  the  '•'■Act  con- 
cerning  Practice,  in  Courts  of  Law,''  changed  the  practice  so 
that  a  sheriff  cannot  execute  a  writ  of  inquiry  of  damages  ?  This 
section  provides,  that  "Whenever  judgment  shall  be  given  against 
the  -def endant  or  defendants  by  default,' in  any  action  brought  on 
any  instrument  of  writing  for  the  payment  of  money  only,  the 
court  may  direct  the  clerk  to  assess  the  damages  by  computing 
the  interest,  and  report  the  same  to  the  court,  upon  which  final 
judgment  shall  be  given;  and  in  all  other  actions,  when  judgment 
.shall  go  by  default,  the  plaintiff  may  have  his  damages  assessed 
by  the  jury  in  court." 

This  language  can  lie  construed  only  to  mean  that  the  plaintiff 

(1)  Tidd's  Tract.  BIT.  (2)  Johns.  63.  (31  Ti<ld"6  Pract.  633. 

i  li  K.  L.  400;  Gale's  Stat.  533. 
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may,  if  he  elect  so  to  do,  have  his  inquest  taken  in  Court.  The 
common  law  practice  is,  as  we  have  seen,  that  the  plaintiff'  by 
showing  good  reasons,  can  have  the  writ  of  inquiry  executed  in 
Court ;  but  under  this  statute,  he  has  a  right  to  insist  upon  its 
being  executed  in  Court  ;  yet  lie  undoubtedly  may  waive  the 
right.*  The  order,  then,  to  execute  the  writ  of  inquiry  in  vaca- 
tion, cannot  be  assigned  for  error  by  the  defendant  below. 

The  judgment,  must  therefore,  be  affirmed  with  costs. 

Judgment  affirmed. 

(a)  Moore  vs.  Puiple,  8  Gil.  U.  149;  /Etna  Ins.  Co.  vs.  Phelps  27  111.  E.  71. 


John  Bustard  and  Charles  Nook,  plaintiffs  in  error  v. 
William  Morrison,  administrator  of  the  estate  of 
John  Edgar,  deceased,  James  Edgar.  Isabella  Edgar, 
Rachel  M.  McCraoken,  Robert  McCracken,  and 
Nicholas  Mr Ccacxen,  heirs  at  law  of  said  John  Edgar, 
deceased,  Leonard  Jones,  James  Nelson,  and  Charles 
Garner,  defendants  in  error. 

Error  to  Randolph. 

1 1  is  not  the  province  of  a  Court  of  Chancery  to  carry  into  effect  the  judgments  of  a  court 
of  law. 

The  statute  makes  judgments  of  the  Circuit  Court  a.  lieu  upon  all  the  lands  of  the  defend- 
ant within  its  jurisdiction.  IS'o  sale  or  transfer  of  these  lands  alter  judgment,  will 
exempt  them  from  the  operation  of  an  execution  at  any  time  within  seven  years. 

11'  l>y  lapse  ot'tiine  or  his  own  negligence,  a  party  loses  his  lien,  a  court  of  chancery  cannot 
aid  him  by  extending  the  lien  beyond  the  period  limited  by  law. 

A  judgment  of  a  Circuit  Court  creates  no  lien  upon  lands  beyond  the  limits  of  the  county 
in  which  such  judgment  is  rendered. 

This    cause   was  decided    in  the   Court  below,   by   the  Hon 
Theophilus  W.  Smith,  at  the  April  term,  1884. 

.].  Semple,  for  the  plaintiffs  in  error. 

I).  J.  Baker,  tor  the  defendants  in  error,  contended: 
A  judgment  creditor  cannot  go  into  equity  to  set  up  or  en- 
force the  judgment  lien  against  the  real  estate  of  a  debtor  who 
dies  after  judgment,  the  exister.ee  of  the  lien  and  the  method  of 
enforcing  it,  being  purely  legal  matters.  Miami  Ex.  Co.  Bank 
v.  Turpin  et  al.,  '■'■■  Ohio  517  ;  Conover's  Dig.  index  186. 

Bil3  in  equity,  &c.  cannot   <  e  sustained,  as  complainant  fas  his 
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remedy  at  law.    Bustard  v.  Dabney  et  al. ,  4  Ohio  TO  ;  Conover's 
Dig.  Index  137. 

Judgment  liens  are  matters  purely  legal,  &c,  6  Ohio  162  : 
Con.  Dig.  Index  141-2. 

Wilson,  Chief!  Justice,  delivered  the  opinion  of  the  Court : 

The  material  facts  set  out  in  the  complainant's  bill,  are,  that 
in  1821  they  obtained  a  judgment  in  the  Randolph  Circuit  Court 
against  J.  Edgar,  for  $829  ;  that  in  1823,  an  execution  issued  on 
this  judgment,  which  was  replevied  with  R.  Morrison  as  surety. 
Other  executions  afterwards  issued,  which  were  returned  un- 
satisfied. The  bill  further  sets  out  that  Edgar  died  insolvent. 
butfthat  at  the  time  of  the  rendition  of  the  judgment,  he  was  the 
owner  of  lands  in  the  counties  of  Randolph,  Jackson,  and  Perry, 
all  of  which  were  sold  to  persons  who  are  made  defendants  to 
the  bill  of  complaint,  subject  however,  to  the  judgment  of  the 
complainants  ;  and  concludes  with  a  prayer  that  the  lien  may  be 
perpetual,  and  the  land  sold  to  satisfy  their  judgment. 

To  this  bill  the  defendants  demurred  ;  the  Court  sustained  the 
demurrer  :  and  the  decision  of  the  Court  sustaining  the  demur- 
rer, is  the  error  assigned  for  the  reversal  of  the  judgment  below. 

It  is  clear  that  the  complainants  have  mistaken  their  remedy. 
and  the  effect  of  their  judgment.  It  is  not  the  province  or  a 
court  of  chancery  to  carry  into  effect  the  judgments  of  a  court 
of  law.  The  powers  of  a  court  of  law  are  amply  sufficient  to 
cany  into  effect  its  own  adjudications.  The  statute  makes  judg- 
ments of  the  Circuit  Court  a  lien  upon  all  the  lands  of  the  de- 
fendant within  its  jurisdiction.  No  sale  or  transfer  of  those  lands 
after  judgment,  will  exempt  them  from  the  operation  of  an  exe- 
cution at  any  time  within  seven  years,  since  the  act  of  1825.(1 )' 
In  this  case,  according  to  the  complainant's  own  showing,  the 
lands  were  sold  subject  to  their  judgment.  The  party,  then. 
have  mistaken  their  remedy,  in  applying  to  a  court  of  chancery 
to  enforce  their  judgment,  instead  of  availing  themselves  of  the 
process  of  the  Court  by  which  it  was  rendered.  If  by  the  lapse 
of  time,  and  their  own  laches,  they  have  lost  their  lien,  a  court 
of  chancery  cannot  aid  them,  by  extending  the  lien  beyond  the 
period  limited  by  law  ;'"  neither  can  it  make  the  judgment  of  the 
Randolph  Circuit  Court  a  lien  upon  the  land  lying  in  the  coun- 
ties of  Jackson  and  Perry.  The  judgment  of  a  Circuit  Court 
creates  no  lien  upon  land  beyond  the  limit  of  its  jurisdiction,  to. 
wit,  the  county  in  which  such  judgment  is  rendered. 

The  judgment  of  the  Court  below  is  affirmed  with  costs. 

Judgment  affirmed. 

(1)  R.  L.  371 ;  Gale's  Stat.  389. 
■.:    Durham  vs.  Ueatoa  -2S  111.  It.  274 ;  Kirk  vs.  Voub  srg  r,\  111.  R.  447. 
■  U,  Ui'-jf!'  vt.  Mulligan,  4  O).  K.  50. 
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Jeffrey    Robinson,   appellant  v.  James  I).  Harlan,  ap- 
pellee. 

.  Jtjpturt   from     Wayne. 

'  cannol  be  denied  that  a  constable  is  liable  where  he  has  wilfully  ncglcc'od  or  refused 
,  to  execute  lawful  process  issued  upon  a  judgment  rendered  by  a  justice  of  the  peace,  in 
a  case  where  he,  had  jurisdiction  of  the  subject  matter  litigated;  but  to  enforce  thin 
liability,  it  is  not  only  necessary  for  the  declaration  to  allege  generally  that  the  magis- 
trate had  jurisdiction,  but  it  should  set  out  specifically  the  Kind  of  action,  and  extent  of 
the  plaintiffs  claim,  in  order  to  show  to  the  Court  that  the  justice  had  jurisdiction. (a) 
\  justice's  court  is  one  of  limited  jurisdiction  ;  the  statute  is  the  charter  of  its  authority  ; 
and  whenever  it  assumes  jurisdiction  in  a  case  not  conferred  by  the  statute,  its  acta  are 
null  and  void,  and  the  officer  obeying  ita  process  in  such  a  case,  makes  himself  liable. 
Bui  if  the  Court  has  jurisdiction,  the  officer  is  not  bound  to  enquire  farther,  its  process 
is  sufficient  authority  to  him. 

Tills  cause  was  tried  in  the  Court  below,  at  the  September 
term,  1835,  before  the  Hon.  Alex.  F.  Grant,  and  judgment  ren- 
dered for  the  defendant.     The  plaintiff  appealed  to  this  Court. 

J.  Pearson,  for  the  appellant,  cited  Cowan's  Justice  663,  665; 
R.    L.    351;  Breese284;    2  Tidd's   Prac.    1030,1031,1061. 
1065,  1067,  1036, 1032  ;  Bac.   Abr.   title  I);  4  Ohio  R.  136 
( Jonover's  Dig.  275. 

0.  B.  Ficklin,  for  the  appellee. 

Wilson,  Chief  Justice,  delivered  the  opinion  of  the  Court: 
This  was  an  action  of  trespass  on  the  case,  brought  by  Rob- 
inson against  Harlan,  as  constable,  for  neglecting  and  refusing  to 
execute  process  issued  by  a  justice  of  the  peace,  upon  a  judg- 
ment rendered  by  the  justice  in  favor  of  the  plaintiff,  against 
John  B.  Crash.  The  declaration  alleges  that  the  judgment  was 
rendered,  and  an  execution  first  issued  and  put  into  the  hands  of 
Harlan,  as  constable,  upon  which  he  returned  "no  property 
found  ;"  after  which  a  capias  was  issued  and  returned  by  Harlan 
••  not  found.''  It  then  charges  that  upon  the  execution  the  con- 
stable  might  have  made  the  money,  and  that  with  the  capias  he 
might  have  taken  the  body  of  Cash,  but  that  he  refused  and  neg- 
lected to  do  either.  i<>  the  damage  of  the  plaintiff  $200.  To  this 
declaration  the  defendant  interposed  a  demurrer,  which  was  sus- 
tained by  the  Court. 

It  cannot  be  denied  that  a  constable  is  liable  where  he  has 
wilfully  neglectetj  or  refused  to  execute  lawful  process  issued 
upon  :i  judgment  rendered  by  a  justice  in  a  case  where  he  had 
jurisdiction  of  the  subject  matter  litigated;  but  to  enforce  this 
liability,  it  is  not  only  necessary  for  the  declaration  to  allege 
generally   that    fehe  magistrate  had  jurisdiction,  but  it  should  set 

i  Ante  200;  Schlenkcr  vs.  RIsJey,  :i  Scam.  R.  483;  Well"  vs.  Mason,  I  Scam.  11.  .-*J. 
s:.n(li'.,;ii  vs.  Gaddi8,  13  in.  i:.  ;;.;,-:  ruse  vs.  llall.  \U  HI.  R.  (,:;;.. 
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out  specifically  the  kind  of  action,  and  extent  of  the  plaintiff's 
claim,  in  order  to  show  to  the  Court  that  the  justice  had  jurisdic- 
tion. 

The  declaration  in  this  case  is  essentially  defective  in  this 
respect  ;  it  does  not  set  out  the  cause  of  action,  or  contain  even  a 
general  allegation  of  the  justice's  jurisdiction.  The  reason  of 
this  rule  is  obvious.  By  adverting  to  the  organization  and 
powers  of  a  justice's  court,  it  will  be  perceived  that  it  is  one  of 
limited  jurisdiction.  The  statute  is  the  charter  of  its  authority  ; 
and  whenever  it  assumes  jurisdiction  in  a  case  not  conferred  by 
the  statute,  its  acts  are  null  and  void,  and  the  officer  obeying  its 
process  in  such  a  case,  makes  himself  liable.  It  is  therefore  in- 
cumbent upon  a  ministerial  officer  to  look  to  the  jurisdiction  of 
the  court,  but  he  is  bound  to  look  no  farther.  Its  process  is  a 
sufficient  warrant  to  him  for  what  it  may  command,  however 
erroneous  the  judgment  upon  which  it  issued,  provided  it  did  not 
exceed  the  limits  of  its  jurisdiction  as  to  the  subject  matter  of 
adjudication. 

For  anything  that' appears  in  the  plaintiff's  declaration  of  this 
case,  the  action  before  the  justice  may  have  been  for  slander,  or 
some  other  matter  not  cognizable  before  a  justice,  and  if  so,  the 
constable  was  not  bound  to  execute  the  execution  or  capias.  The 
defendant's  demurrer  to  the  plaintiffas  declaration,  was  therefore 
properly  sustained  by  the  Circuit  Court,  and  the  judgment  is  af- 
firmed with  costs. 

Judgment  affirmed. 

Note.    See  the  case  of  Brother  et.  at.  o.  Cannon,  AnleiW. 


Asahel    Hannum,  appellant  v.  Elias  Thompson,  appellee. 
Appeal  from    Putnam. 

A  summons  not  under  seal,  issned  from  the  Circuit  Court,  should  lie  quashed  on  motion 
in  that  Court. 

H.  Eddy,  for  the  appellant. 

Browne,  Justice,  delivered  the  opinion  of  the  Court : 
This  is  an  action  of  trespass  on  the  case  brought  by  Elias 
Thompson  against  Asahel  Hannum,  in  the  Circuit  Court  of  Put- 
nam county.  The  judgment  was  rendered  in  favor  of  the  plain- 
tiff, against  the  defendant,  in  the  Circuit  Court,  for  one  hundred 
dollars.  To  reverse  the  decision,  the  defendant,  Asahel  Hannum, 
has  brought  the  case  to  this  Court  by  appeal.  It  is  not  necessary 
to   notice  but  one  point  in  the  case.     It  appears  from  the  record 
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that  the  clerk  of  the  Circuit  Court  had  omitted  to  put  his  seal  t 
the  original  summons.  The  defendant  by  his  counsel  moved  the 
Court  to  quash  the  summons,  for  want  of:  a  seal  to  it  ;  which 
motion  was  overruled  by  the  Court.  The  Court  erred  in  refus- 
ing to  quash  the  summons.  By  the  practice  act,(l)  it  is  provided 
that  the  first  process  shall  be  a  summons  &c. ,  which  summons 
shall  be  issued  under  the  seal  of  the  Court,  &c.a  For  which  error 
the  judgment  of  the  Circuit  Court  is  reversed  with  costs. 
Judgment  reversed. 

(11  R.  L.  487  ;  Gale's  Stat.  529. 
(a) Post.  395;  Byoeous.  AsM>y,2  Gil.  R.  Ifi6  ;  Garland  is.  Brittou,  12  111.  R.  232. 


William  Ogle,  plaintiff  in  error  v.  Ananias  Coffey,  who 
sues  for  the  use  of  John  Beck,  defendant  in  error. 

Error  to  Madison. 

The  return  of  a  sherift  should  state  the  maimer  in  which  the  process  was  executed.     "Ex- 
ecuted. Oct.  18th,  1S32,  as  commanded  within,  "  is  not  a  sufficient  return  to  a  summons. («) 

J.  B.  Thomas  and  D.  Prickett,!' or  the  plaintiff  in  error. 
J.   Semple,  for  the  defendant  in  error. 

Smith,  Justice,  delivered  the  opinion  of  the  Court  :(2) 

This  was  an  action  of  debt  on  a  judgment  rendered  in  the 
State  of  Kentucky.  Judgment  was  rendered  by  default  in  the 
Madison  Circuit  Court. 

The  principal  error  assigned  is,  the  want  of  personal  service  of 
the  summons  on  the  defendant.  The  return  of  the  sheriff  is  not 
in  compliance  with  the  provision  of  the  law  directing  the  manner 
of  making  the  service  and  return  by  the  sheriff.  The  return  of 
the  sheriff  is,  "Executed  Oct.  18th,  1832,  as  commanded  within." 

Whether  the  date  specified,  is  intended  for  the  date  of  the  day 
of  service,  or  is  the  day  on  which  the  summons  is  returned,  is 
wholly  uncertain.  The  manner  of  making  the  service  is  still 
more  doubtful.  Whether  it  was  by  reading  the  summons  to  the 
defendant,  or  by  delivering  a  copy,  is  left  to  conjecture,  and  it  is 
impossible  to  say  which  course  was  adopted,  or  whether  either 
was  pursued. 

The  case  falls  directly  within  the  rule  laid  down  in  the  cases 
of  Wilson  v.  Grcathouse,  and  Clemson  and  Hunter  v.  Hamm, 
decided  in  June  term,  1835.(3) 

The  judgment  is  reversed  with  costs. 

Judgment  reversed. 

(a)  Ball  vs.  Suattudc,  16  III.  R.  299 ;    Bancroft  iw.  Spee  r.  2 1  III.  R.  22T. 
(2)  Lookwood  and  Kf.owne,  Justices,  gave  no  opinion  in  this  case,  not  being  present  at 
the  argument  of  the  cause.  (8)  Ante  174,  1 16. 
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Thomas  Bentley,  plaintiff  in   error  v.  John  Doe  ex  dem. 
Mirox  K.  Brownson,  defendant  in  error. 

Error  to  Morgan. 

Jn  an  action  of  ejectment,  where  the  judgment'of  Qic    Circuit  Court  is  for  premises  uot 

described  in  the  declaration,  the  judgment  will  be  reversed. 

M.  McCoxxell,  for  the  plaintiff  in  error. 
Wm.  Thomas,  for  the  defendant  in  error. 

Smith,  Justice,  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  ejectment.  The  declaration  contains  a 
demise  of  certain  premises,  described  as  lots  of  ground  in  the 
town  of  Naples,  by  numbers  twenty-five  in  block  number  nine, 
and  six  in  block  number  nine,  with  their  appurtenances. 

On  the  plea  of  not  guilty,  the  case  was  submitted  to  the  decision 
of  the  Circuit  Court,  without  the  intervention  of  a  jury,  on  the 
evidence  adduced  by  the  parties.  By  the  record  it  appears  that 
the  Court  found  the  defendant  guilty  of  the  trespass  and  ejectment, 
as  to  lot  number  five  in  block  number  nine,  upon  which  judgment 
was  entered  for  the  lessor  of  the  plaintiff,  for  the  premises 
described  in  the  finding.  Among  a  variety  of  errors  assigned 
under  the  decision  of  the  Circuit  Court,  appearing  by  the  bill  of 
exceptions  taken  in  the  cause,  it  is  assigned  for  error,  that  the 
finding  and  judgment  is  for  a  lot  not  described  in  the  declaration 
of  the  plaintiff. 

The  lots  in  the  declaration  are  described  as  numbers  twenty- 
five  and  six.  Consequently  the  finding  and  judgment  are  for 
premises  not  described,  nor  in  any  way  the  subject  of  controversy. 
It  is  possible  that  the  record  may  have  been  in  this  particular 
erroneously  transcribed,  but  it  cannot  be  known  how  this  is. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the  cause 
remanded,  with  instructions  to  award  a  venire  de  novo. 

The  plaintiff  in  error  recovers  his  costs. 

Judgment  reversed. 


Oliver  C.  Vaxlandixgham,  appellant  v.  Thomas 
Lowery,  appellee. 

.  Ipp ea I  from  Gallatin. 

Where  a  cause  has  been  referred  by  a  rule  of  Court,  it  is  incumbent  0:1  the  party  objec- 
ting to  the  report  of  the  referees,  to  show  by  affidavit  that  some  irregularity  has  occurred. 
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In  the  absence  of  such  proof  thou-  proceedings  will  be  deemed  to  have  been  regular. 

It.  is  to  be  presumed  that  the  requisite  tonus  have  been  observed,  in  a  ease  like  the 
present,  without  a  recital. 

Judgments  were  rendered  in  two  causes  between  the  same  par- 
lies, at  the  October  term  of  the  Gallatin  Circuit  Court,  the  Hon. 
Justin  Harlan  presiding,  in  favor  of  the  defendant,  Lowery.  The 
plaintiff  appealed  to  this  Court,  and  assigned  the  same  errors  in 
each   ease. 

11.  Eddy,  for  the  appellant. 
D.  J.  Baker,  for  the  appellee. 

Smith,  Justice,  delivered  the  opinion  of  the  Court: 

These  two  actions  were  instituted  in  the  Circuit  Court  of  Galla- 
tin, and  were  referred  by  the  mutual  agreement  of  the  parties ,  under 
the  following  stipulation:  "These  two  cases  are,  by  consent  of 
parties,  referred  to  a  jury  of  twelve  disinterested  men,  to  be  sum- 
moned by  the  sheriff  or  any  constable,  to  meet  at  some  convenient 
place  in  Shawneetown,  at  such  time  after  the  Circuit  is  over,  as 
either  party  or  attorney  shall  fix,  and  give  the  other  one  week's 
notice  of  said  jury,  to  hear  evidence,  and  decide  each  case  sepa- 
rately, and  the  said  jurors,  and  all  witnesses,  shall  be  sworn  by 
some  justice  of  the  peace,  and  the  verdict  of  said  jury  shall  be 
returned  to  the  Court,  and  shall  form  the  judgment  of  this  Court.'" 
This  order  was  renewed  at  a  subsequent  term,  not  having  been 
acted  upon.  After  which,  both  cases  were  tried,  and  verdicts 
rendered  in  each  case  under  said  rule. 

When  the  verdicts  were  presented  to  the  Circuit  Court,  objec- 
tions were  raised  to  the  entry  of  judgments  on  these  verdicts;  but 
we  can  gather  from  no  part  af  the  record,  what  those  objections 
were.  There  is  nothing  in  the  record  showing  the  least  departure 
from  the  agreement  of  the  parties  as  to  the  manner  in  which  the 
cases  were  to  be  decided. 

If  the  agreement  had  not  been  adhered  to  in  any  of  its  essen- 
tial terms,  the  party  dissatisfied  with  the  proceedings  had,  should 
have  made  the  departures  appear  by  affidavit  of  the  facts,  and 
have  then  moved  the  Circuit  Court  to  have  set  aside  the  proceed- 
ings had.  The  Circuit  Court  was  correct  in  presuming  that  the 
terms  of  the  rule  of  reference  had  been  observed,  as  there  was 
nothing  in  the  return  of  the  verdict  of  the  twelve  persons  selected 
to  try  the  cause,  showing  any  irregularity.  It  cannot,  I  think, 
be  contended,  that  the  present  cases  were  referred  under  our 
statute,  but  that  the  parties  chose  to  adopt  the  particular  mode 
agreed  on  for  their  own  convenience.  As  they  sought  this 
course,  there  are  many  reasons  why  the  Circuit  Court  should  not 
have  disturbed  the  proceedings,  unless  they  had  evidence  of  a. 
direct  departure  from  the  terms  of  the  agreement,  which  resulted 
III.  Rep.  Vol.  2—16. 
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in  injustice  to  the  party  complaining  of  the  departure.  If  there 
was  any  thing  of  this  kind  it  was  dehors  the  record,  and  it  became 
the  duty  of  the  complaining  party  to  present  it  to  the  Court  in  a 
tangible  shape,  so  that  it  could  judge  of  the  necessity  and  pro- 
priety of  vacating  the  proceedings  had.  The  voluntary  agreement 
of  the  parties  should  be  carried  out  in  good  faith,  and  no  Court 
should  lend  a  willing  ear  to  objections  of  a  technical  character 
to  annul  a  proceeding  voluntarily  had,  where  no  injustice  is  shown 
to  have  arisen,  and  where  none  can  be  fairly  presumed.  The 
forms  to  be  observed  in  summoning  jurors,  swearing  them  and 
the  witnesses,  and  giving  notice,  are  presumed  in  a  case  like  the 
present,  without  a  recital,  to  have  been  done,  and  the  more  so  as 
either  party  had  the  means  of  seeing  it  done. 

It  was  the  interest  of  both  parties  to  see  that  the  proceedings 
were  regular,  and  this  Court  cannot,  in  the  absence  of  any  thing 
in  the  record  to  the  contrary,  presume  differently. 

The  judgment  of  the  Court  is  affirmed  with  costs. 

Judgment  affirmed. 


Nancy    Reavis,   plaintiff  in    error,  v.  Isham  Reavis,  de- 
fendant in  error. 


Error   to  Bond. 


On  a  bill  filed  alleging  a  desertion  lor  more  than  two  years,  and  answer  confessing  the 
desertiou.bnt  justifying  it  on  account  of  repeated  cruelty  on  the  part  of  the  complainant, 
the  jury  having  found  the  charge  of  desertion  to  be  true  as  alleged  in  the  till,  the  Court 
ordered  a  decree  that  the  bands  of  matrimony  be  dissolved,  and  that  alimony  be  allow- 
ed to  the  respondent  for  the  support  of  herself  and  chiid,  and  that  the  cause  be  continu- 
ed to  the  next  term  of  the  Court,  for  the  purpose  of  enquiring  into  the  amount  proper 
to  be  allowed.  At  the  next  term  of  the  Court,  the  same  evidence  was  admitted  on  the 
hearing  of  the  question  in  relation  to  the  alimony,  which  had  been  admitted  on  the 
hearing  of  the  application  for  divorce, .though  objected  to  by  respondent ;  and  a  decree 
for  one  cent  alimony,  and  that  each  party  should  pay  the  costs  incured  by  each,  on  the 
application  for  alimony  :—Held  that  said  testimony  must  have  been  irrelevant  to  an  en- 
quiry on  the  question  of  alimony,  the  only  question  remaining  to  be  decided,  and  that 
it  was  error  to  admit  the  same  ;  and  that  the  allowance  of  a  nominal  amount,  of  alimony, 
was  a  virtual  rescinding  of  the  judgment  of  the  Circuit  Court  at  the  previous  term. 
Ante.  122. 

The  final  judgment  of  the  Court  should  have  decreed  a  yearly  allowance  commensurate  to 
the  support  of  the  wife  and  child,  in  proportion  to  the  husband's  ability,  and  her  con- 
dition in  life 

T\ie  order  that  the  wife  should  pay  costs,  was  also  erroneous. 

This  was  a  bill  for  divorce,  filed  by  Isham  Reavis,  against  his 
wife,  Nancy,  setting  forth  for  cause,  desertion.  There  was  a 
verdict  for  complainant,  and  thereupon  the  Court  directed  the 
following  entry  to  be  made:   "Ordered,  that  the  bands  of  matri- 
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mony  heretofore  existing  in  this  cause,  between  the  complainant 
and  the  respondent,  be  dissolved,  and  that  alimony  be  allowed 
to  the  respondent  for  the  maintenance  of  herself  and  child,  the 
Issue  of  said  marriage,  and  that  the  amount  so  to  be  allowed  be 
enquired  of  by  evidence  to  be  heard  at  the  next  term,  until  which 
time  the  cause  is  continued." 

At  the  next  term  of  the  Court,  to  wit,  at  the  May  term,  1835, 
the  Hon.  Thomas  Ford  presiding,  such  proceedings  were  had, 
that  the  following  bills  of  exceptions  were  allowed,  to  wit, 
"  Isham  Reavis  v.  Nancy  Reavis,  on  application  for  alimony. 

The  parties  appeared,  and  the  respondent  introduced  proof  of 
the  value  of  complainant's  real  and  personal  estate,  and  the  com- 
plainant thereupon  introduced  the  evidence  of  the  witnesses 
which  had  been  heard  on  the  former  issue  of  divorce  between 
the  same  parties,  at  the  last  term,  to  which  the  respondent  ob- 
jected, and  declined  examining  the  said  testimony  ;  but  the 
Court  admitted  the  same,  and  now  here  proceeding  to  hear  and 
determine  said  issue  for  alimony,  does  order,  adjudge,  and  de- 
cree that  the  said  Nancy  Reavis  recover  alimony  to  the  amount  of 
one  cent,  and  that  each  party  pay  the  cost  incurred  by  each." 

Nancy  Reavis  introduced  Peter  Hubbard  to  prove  the  amount 
of  real  and  personal  estate  which  the  said  Isham  owned,  who 
stated  that  he  had  made  an  estimate  of  his  real  and  personal 
estate,  and  estimated  it  to  amount  to  two  thousand  one  hundred 
•and  forty  dollars. 

John  Hopton  agreed  with  Peter  Hubbard  in  his  estimate.  No 
title  papers  were  shown,  nor  any  evidence  that  Reavis  had  sold 
any  of  his  farms. 

Complainant  offered  to  prove  the  same  facts  by  the  same 
witnesses,  which  had  formerly  been  proved  on  the  trial  of  the 
issue  for  a  divorce,  to  which  respondent  objected,  but  the  Court 
overruled  the  objection  and  admitted  the  testimony,  to  which 
respondent  objected. 

James  Semple  and  Alfred  Cowles,  for  the  plaintiff  in  error, 
made  the  following  points  : 

1.  The  Court  under  the  act,  title  Divorce,  R.  L.  233,  234,(1) 
were  bound  to  allow  reasonable  alimony,  reference  being  had  to 
the  husband's  estate. 

2.  The  6th  section  of  the  statute  is  imperative. 

3.  Although  there  was  a  verdict  for  a  divorce,  yet  there  is 
nothing  in  the  statute  for-bidding  or  prohibiting  allowance  of 
alimony. 

A.  W.  Snyder,  and  J.  W.  Whitney,  for  the  defendant  in  error. 
Smith,  Justice,  delivered  the  opinion  of  the  Court : 

(DGald'sStat.  349—51. 
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This  was  a  proceeding  in  equity  under  the  statute  for  a 
divorce,  for  wilful  and  continued  desertion  of  the  wife  of  com- 
plainant. The  defendant  answered  the  bill  admitting  the  deser- 
tion, but  alleging  as  a  justification  therefor,  the  extreme  and 
repeated  cruelty,  and  the  absence  of  the  complainant,  and  his 
refusal  to  protect  her  from  the  gross  and  brutal  insults  of  others 
in  his  presence.  The  facts  were  enquired  into  by  a  jury,  and 
the  jury  found  a  verdict  in  favor  of  the  complainant,  sustaining 
the  charge  of  desertion ;  upon  which  the  Circuit  Court  entered 
up  the  following  decree.  "  Ordered,  that  the  bands  of  matrimony 
heretofore  existing  in  this  cause,  between  the  complainant  and 
respondent,  be  dissolved,  and  that  alimony  be  allowed  to  the 
respondent  for  her  maintenance,  and  that  of  her  child,  the  issue 
of  said  marriage,  and  that  the  amount  so  to  be  allowed,  be  en- 
quired of  by  evidence  to  be  heard  at  the  next  term,  until  which 
time  the  cause  is  continued." 

At  the  next  term  the  Circuit  Court  entered  up  judgment  in 
the  cause  for  one  cent  alimony,  and  decreed  that  defendant 
should  pay  her  proportion  of  the  costs  on  the  hearing  of  the 
application. 

The  defendant  brought  the  cause  to  this  Court,  and  now  as- 
signs for  error. 

1st.  That  the  Court  erred  in  allowing  nominal  alimony,  when 
it  was  shown  that  the  complainant,  at  the  time,  was  possessed  of 
large  real  and  personal  estate. 

2d.  That  the  Court  erred  in  admitting  the  same  testimony 
which  had  been  heard  on  the  previous  issue  of  divorce,  or  suit, 
at  a  term  subsequent  to  the  time  when  the  jury  found  the  issue, 
against  the  objections  of  the  defendant. 

3d.  That  the  Court  decided  that  respondent  should  pay  costs. 

In  deciding  upon  the  grounds  of  error,  it  will  be  proper  to  look 
to  the  decree  made  in  the  cause,  at  the  term  when  the  bands  of 
matrimony  were  dissolved.  By  the  order,  the  Circuit  Court 
doubtless  found  itself  compelled  to  award  the  order  for  the  disso- 
lution of  the  bands  of  matrimony  ;  the  jury  found  the  fact  of 
wilful  and  continued  desertion  ;  but  at  the  same  time,  it  appears 
that  it  felt  itself  equally  bound  to  order  that  sufficient  alimony 
should  be  awarded  to  the  respondent  for  her  support,  and  that  of 
her  infant  child,  the  issue  of  the  marriage  :  but  deferred  the  en- 
quiry therein  until  the  next  term,  when  the  amount  was  to  be 
determined  by  evidence. 

This  order  was  doubtless  also  made  in  pursuance  of  the  provi- 
sions of  the  6th  section(l)  of  the  act  concerning  divorces,  ap- 
proved 31st  January,  1827,  which  declares  "  That  when  a  divorce 
shall  be  decreed,  it  shall  and  may  be  lawful  for  the  Court  to  make 
such  order  touching  the  alimony  and  maintenance   of  the  wife, 

(1)  R.  L.  234 ;  Gale's  Stat.  231. 
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the  care,  custody,  and  support  of  the  children,  or  any  of  them,  as 
from  the  circumstances  of  the  parties,  and  the  nature  of  the  case, 
shall  be  fit,  reasonable,  and  just.  And  in  case  the  wife  is  com- 
plainant, to  order  the  defendant  to  give  reasonable  security  for 
the  performance  of  such  order;  and  may,  on  application,  from 
time  to  time,  make  such  alterations  in  the  allowance  of  alimony 
and  maintenance,  as  shall  appear  reasonable  and  proper." 

From  the  bill  of  exceptions  it  appears  that  the  complainant 
was  the  owner  of  considerable  real  and  personal  estate,  as  was 
proved  on  the  hearing  ;  but  it  also  appears  that  on  this  enquiry 
the  Circuit  Court  permitted  the  complainant  to  introduce  the 
same  witnesses  and  prove  the  same  facts  which  had  formerly 
been  proved  on  the  trial  of  the  issue  for  a  divorce,  to  which  the 
respondent  objected  and  expected  to  the  opinion  of  the  Court  in 
admitting  such  testimony. 

The  first  enquiry  presented  on  examining  the  grounds  of  error 
assigned,  seems  naturally  to  be,  what  had  the  Circuit  Court 
decided,  on  making  the  order  for  the  dissolution  of  the  bands  of 
matrimony,  and  decreeing  alimony  ?  Must  it  not  have  been  that 
although  the  marriage  was  dissolved,  still  under  the  provisions  of 
the  law,  the  wife  was  entitled  to  a  fair  and  reasonable ,  allowance 
for  the  support  of  herself  and  child  ;  and  that  as  it  had  not  then 
evidence  by  which  it  could  judge  of  the  means  and  ability  of  the 
complainant  to  afford  such  support,  the  cause  was  continued  to 
the  next  term,  for  the  production  of  such  evidence?  It  had  heard 
the  merits  of  complainant's  prayer,  and  on  the  trial  had  heard 
the  whole  grounds  of  the  causes  of  complaint,  and  of  attempted 
justification  for  the  abandonment  charged  and  not  denied  ;  and 
with  the  full  knowledge  necessarily  of  the  whole  grounds  occu- 
pied by  the  parties,  had  come  to  the  determination,  that  although 
the  complainant  was  entitled  to  the  relief  prayed,  yet  equally  so 
the  wife  and  child  were  entitled  to  a  support,  which  it  adjudged 
the  complainant  should  pay.  If  this  view  of  the  cause  thus  far, 
be  just,  and  to  it  no  objection  is  perceived,  then  it  would  seem  to 
follow  as  a  necessary  consequence,  that  the  only  subject  of  en- 
quiry, was  the  condition  of.  the  parties  in  life,  and  the  means  and 
ability  of  the  complainant  to  pay  such  allowance  as  the  Court- 
should  consider  fit,  reasonable,  and  just,  and  that  evidence  foreign 
to  such  enquiry  should  be  rejected. 

It  will  be  perceived  that  in  determining  that  alimony  should 
be  allowed,  the  Court  had  necessarily  passed  on  the  conduct  of 
the  wife,  and  had  by  such  order  necessarily  decided  that  she  had 
,not,  let  her  conduct  have  been  what  it  might,  forfeited  her  right 
to  that  protection  and  support  which  the  law  allowed,  and  which 
the  Court  had  most  undoubtedly  considered  her  entitled  to  ;  but 
the  measure  or  extent  of  the  allowance  was  to  be  ascertained  by 
evidence  of  the  capacity  of  the  complainant  to  answer. 
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The  testimony,  then,  which  was  admitted  relating  to  the  origi- 
nal  grounds  of  divorce,  and  which  had  been  given  on  the  issue  of 
desertion,  must  have  been  irrelevant  to  an  enquiry  on  the  ques- 
tion of  allowance  of  alimony.  It  must,  I  again  repeat,  be  borne 
in  mind,  that  the  conduct  of  the  wife  had  already  been  placed 
before  the  Crurt  on  the  first  enquiry  before  the  Court  and  jury, 
and  could  not  have  been  the  subject  of  a  second  enquiry,  because 
it  was  by  no  means  necessary  to  a  decision  of  the  question  as  to 
the  allowance  of  alimony.  What  -would  be  a  proper  allowance 
to  a  person  in  her  situation  in  life,  and  how  much  it  would  take 
to  aftbrd  her  and  her  child  a  reasonable  support,  and  the  ability 
of  the  complainant  to  pay  that  sum,  or  as  near  to  it  as  his  means 
would  enable  him,  were  surely  the  only  questions  in  a  case  like 
the  present.  The  amount  to  enable  her  to  procure  the  necessary 
food  and  clothing  for  her  child,  could  not  be  made  to  depend  on 
her  previous  conduct,  after  it  had  been  decided,  that  to  such  sup- 
port and  clothing  she  was  entitled ;  for  that  would  be,  to  make 
the  amount  of  the  necessaries  of  life  requisite  for  her  support, 
depend  on  her  personal  conduct  before  the  dissolution  of  the 
marriage,  and  not  the  extent  of  those  means,  indispensable  for 
existence.  Whether  this  view  be  correct  or  not,  still  there  is  a 
reason  equally  forcible,  indeed  more  so,  which  shows  the  injus- 
tice of  the  admission  of  the  testimony  objected  to. 

I  think  it  but  rational  to  suppose  that  the  introduction  of  the 
evidence  was  not  only  calculated  to  take  the  party  by  surprise, 
but  that  it  must  have  had  that  effect.  In  an  enquiry  of  the  kind, 
could  it  have  occurred  to  the  party  that  all  the  former  causes  of 
complaint  were  to  be  again  heard?  I  should  greatly  doubt 
whether  the  most  intelligent  mind  would  have  supposed  that  the 
desertion,  with  all  the  accompanying  acts,  would  be  again  a  mat- 
ter of  investigation  and  decision.  If  not,  how  would  the  party 
be  prepared  to  introduce  rebutting  and  explanatory  testimony? 
And  would  not  the  introduction  of  such  evidence,  uncontradicted 
and  unexplained,  have  had  a  most  unfavorable  effect  on  the  mind 
of  the  judge  deciding  the  case  of  alimony,  if  he  had  never  heard 
the  whole  evidence  on  the  trial  before  the  Court  and  jury,  for 
the  divorce,  as  seems  to  have  been  the  fact  in  the  present  case? 
Its  consequences  cannot  be  calculated,  and  it  must  be  owing  to 
this  cause,  that  the  order  for  an  allowance  of  one  cent  was  made  ; 
it  can  in  my  judgment  be  accounted  for  from  no  other  cause.  It 
is  not  intended  to  say  that  the  whole  conduct  of  the  wife,  is  not 
to  be  taken  into  consideration  on  determining  the  question  of  an 
allowance  of  alimony,  but  I  intend  to  say,  that  when  that  conduct 
has  once  been  the  subject  of  an  examination,  and  an  order  made 
to  merely  ascertain  the  condition  of  the  husband  and  his  pecuni- 
ary ability  to  afford  the  wife  a  maintenance,  it  is  erroneous  and 
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improper    to    receive  again  testimony    which  necessarily  must  be 
in  the  nature  of  ex  parte  proof.      Suppose  the  Court  had  ordered 
a   master   to  have    reported  the  amount  of  the  complainant's  real 
and    personal    estate,  would   he  have    for    a  moment  felt  himself 
justified  in  receiving  evidence  that  the  wife  had  deserted,  or  done 
any  other  act  charged  in  the  bill ?     Unquestionably  not ;  and  yet 
this    interlocutory   order  of  the  Circuit  Court  meant  no  more,  in 
my  judgment,  than  such  an  order.     Shall,  then,  the  modes  of  ar- 
riving   at    the    intended    result,    change    the    character    of   the 
evidence    to    be  adduced  ?     It   cannot   be  ;  and  hence,  I  arrive 
at    the    conclusion  that  it  was  improperly  received.     But  there  is 
nothing  in  this  nominal  allowance  of  alimony,  which  at  once  shows 
that   it   was  a  virtual   rescinding    of  the  judgment  of  the  Circuit 
Court  ?     Did  the  Circuit  Court,  when  it  made  that  order,  intend 
to  keep  the  word  of  promise  to  the  respondent's  ear,  and  break  it 
to   her  hopes  ?     Did  it  intend  to  trifle  with  the  justice  and  equity 
of  the  laws  of  the  country,  and  make  its  own  decrees  a  mere 
phantom,    which    should  elude    the  grasp  of  the  respondent,  and 
H'ove  an  idle  and  delusive  dream?     If  words  are  not  mere  empty 
sounds,    if    they  mean  any  thing,  then  surely  in  the  words  of  the 
cbcree,  the  respondent  was  to  be  allowed  a  sum  sumcent  for  the  sup- 
pert    and    maintenance  of   herself    and  child,  if    on  proof  of  the 
ablity  of  the  complainant,  he  had  the  property  out  of  which  such 
an  allowance   as  was   fit,  reasonable,    and  just,  could  be  made. 
Tint   he   had  such   means    abundantly    appears  from  the  proof, 
and  why  that  allowance  was  not  made,  can  only  be  inferred  from 
the  introduction    of  the  testimony  objected  to  by  the  respondent. 
This  order  allowing  one  cent,  is  most  unjust  in  its  consequences, 
because    it  deprives  the  infant  child  of  the  protection  and  nurture 
intended   to   be  given   under  the    decree.     This  part  of  the  case 
must  certainly   have  escaped    the  observation  06  the  Court,  or  it 
woull   not  certainly,  I  presume,  have  made  an  order,  from  which 
such  consequences   must  inevitably  flow.     The   order,  then,  for 
this  reason  alone,  was  an  entire  departure  from  the  former  adju- 
dication of  the  Court,  and  directly  repugnant  thereto,  and  neces- 
sarily annulled,  for  every  practical  purpose,  the  judgment  of  the 
Court.     The    order   decreeing    costs    against  the  wife,  was  also 
clear!*  erroneous.  I  can  see  no  view  in  which  the  case  can  be  ex- 
amined,   that    does  not   show   the  entire  incorrectness  of  the  final 
judgnent   on    the  allowance  of  alimony.     It  should  have  been  a 
yearh    allowance  commensurate  to  the  support    of    the  wife  and 
child,  in  proportion  to  the  ability  of  the  husband  and  her  condition 
in    life  ;  what  that  ability  and  condition  might  be,  would  be  sub- 
ject of   enquiry  by  evidence,  and  when  ascertained,  should  be  so 
declared. 

I   am  of  opinion  that  the  judgment  of  the  Circuit  Court  should 
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be  reversed  "with  costs,  and  the  cause  remanded  to  that  Court  with 
instructions  to  proceed  in  the  cause,  and  allow  yearly  such  ali- 
mony for  the  support  of  respondent  and  her  child,  as  shall,  from 
the  evidence  to  be  adduced,  and  the  circumstances  of  the  parties, 
be  fit,  reasonable,  and  just. 
Judgment  reversed. 
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Note.    At  this  term  Justice  Smith  was  not  present. 


Emanuel  J.  Leigh,  appellant  v.  Sarah  Mason,  adminis- 
tratrix, and  Paris  Mason,  administrator  of  James 
Mason,  deceased,  appellees. 

« dp  peal  from  Macoupin. 

A  justice  of  the  peace  has  no  jurisdiction  of  a  suit  for  a  demand  exceeding-  twenty  dollars, 
in  which  an  administrator  is  a  party,  except  for  debts  due  for  property  purchased  at  an 
administrator's  sale. (a) 

If  a  court  has  no  jurisdiction  of  the  subject  matter  of  a  suit,  consent  of  parties  canncver 
giro  it. 

Tins  cause  was  heard  in  the  Circuit  Court,  at  the  April  term, 
1885,  before  the  Hon.  Stephen  T.  Logan,  and  a  judgment  for 
$53,20  rendered  in  favor  of  the  appellees.  The  suit  was  brought 
on  a  note  of  hand  executed  by  the  appellant  to  the  appellees. 
The  note  did  not  specify  for  what  it  was  given. 

A.  P.  Field,  for  the  appellant. 

II.  Eddy  and  S.  T.  Sawyer,  for  the  appellees. 

Brown,  Justice,  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  debt  commenced  in  Macoupin  county, 

before  a  justice  of  the  peace,  to  recover  a  judgment  in  favor  of 

administrators   against  the  defendant  in  the  Court  beloAV,  for  a 

sum  exceeding  twenty  dollars.     On  the  trial  before  the  justice  of 

(a>  Miller  VS.  McCray,  37  111.  R.  428. 
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the  peace,  judgment  was  given  in  favor  of  the  administrators,  and 
on  the  appeal  in  the  said  cause  to  the  Circuit  Court,  the  judgment 
of  said  justice  was  affirmed.  To  reverse  which,'  Leigh  has 
brought  the  cause' by  appeal  to  this  Court.  It  is  clear  from  the 
statute  of  1833,(1)  that  this  is  not  one  of  those  cases  in  which 
iustices  of  the  peace  can  exercise  jurisdiction.  If  a  court  has  no 
jurisdiction  of  the  subject  matter,  consent  of  parties  never  can 
give  it. 

Judgment  is  reversed  with  costs.11 

Judgment  reversed. 

(1)  R.  L.  415  ;  Gale's  Stat.  435. 
(ft)  An  Executor  where  he  contracts  as  such  may  sue  in  hi*  own  right.    1  Chitty'a  PI. 
20. 


Pomeroy    Easton,    Harry  Wiltox,   John  S.    Carrigan, 
plaintiffs  in  error  v.  James  Altum,   defendant  in  error. 

Error  to  Clinton. 

Irregularity  of  process,  whether  the  process  he  void  or  voidable,  is  cured  by  appearance 

without  objection. 
The  want  of  a  seal  to  a  summons,  cannot  be  taken  advantage  of  after  an  appearance. 

A.  Cowles,  for  the  plaintiffs  in  error,  cited  R.  L.  158  ;(2)  2 
Johns.  Dig.  148,  title  New  trial,  §  78  ;  18  Johns.  212  :  2  Johns. 
Dig.  252,  title  Practice  ;  19  Johns.  170  ;  1  Johns.  Dig.  title 
Amendment  41  ;  Breese  3,  and  notes. 

II.  Eddy,  for  the  defendant  in  error. 

Lockwood,  Justice,  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  debt  brought  in  the  Clinton  Circuit 
Court  by  the  defendant  in  error,  against  the  plaintiffs  in  error, 
on  a  sealed  promissory  note. 

The  summons  was  returnable  at  the  April  term,  1834,  of  the 
said  Court ;  at  which  term  it  was  returned  served  on  the  defend- 
ants below,  and  they  appeared  by  their  attorney,  and  filed  a  de- 
murrer to  the  declaration.  The  plaintiff  below  confessed  the 
demurrer  and  obtained  leave  of  the  Court  to  amend  his  declara- 
tion, and  the  cause  was  continued  until  the  September  term,  1834. 

At  the  September  term,  the  defendants  below  were  duly  called, 
but  made  default,  and  judgment  was  rendered  for  the  plaintiff 
below,  for  his  debt  and  damages.  The  error  relied  on  to  reverse 
this  judgment,  is,  that  there  was  no  seal  to  the  summons.  Can 
such  an  irregularity  be  assigned  for  error  after  appearance  in  the 
Circuit  Oourt  without  objection. 

The  authorities  are  numerous  and  explicit,  that  irregularity  of 

(•2)  Gale's  Stat.  176. 
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process,  whether  the  process  be  void  or  voidable,  is  cured  by 
appearance  without  objection. — In  1  Paine  and  Duer's  Practice, 

366,  it  is  laid  down  that  "It  is  the  universal  practice  oh*  the  courts, 
that  the  application -to  set  aside  proceedings  for  irregularity, 
should  be  made  as  early  as  possible,  or,  as  it  is  commonly  said, 
in  the  first  instance.  And  where  there  lias  been  an  irregularity, 
if  the  party  overlook  it  and  take  subsequent  steps  in  the  cause, 
he  cannot  revert  back  and  object  to  it."  In  support  of  this 
doctrine,  Paine  and  Duer  cite  a  number  of  authorities  both  Eng- 
lish and  American.  The  same  book  says,  "It  has  frequently 
been  decided,  that  a  defendant  cannot  take  advantage  of  any 
error  or  defect  in  the  process,  after  he  has  appeared  to  it,  even 
though  the  process  be  void,  and  the  defendant  at  the  time  was 
ignorant  of  the  defect." 

In  the  Supreme  Court  of  New  York,  in  the  case  of  Pixley  v. 
Winchell,(l)  the  doctrine  is  recognised  that  void  process  is  ren- 
dered good  by  appearance,  although  the  party  and  his  attorney 
were  ignorant  of  the  defect  in  the  process.  The  case  was  this  : 
The  capias  ad  respondendum  was  returnable  out  of  term.  The 
-defendant  put  in  special  bail,  neither  he  nor  his  attorney  know- 
ing any  thing  of  the  irregularity.  Afterwards,  at  the  next  term, 
defendant  discovered  the  irregularity,  and  moved  to  set  aside  the 
capias.  The  motion  was  overruled.  The  Court  say  "That 
without  deciding  whether  the  writ  is  absolutely  void,  we  are 
clear  that  it  cannot  be  set  aside  at  this  stage  of  the  cause.  The 
defendant  has  taken  a  step  by  which  he  is  regularly  in  Court, 
whether  there  be  any  process  or  not.  We  will  not  interfere 
merely  because  the  party  acted  in  ignorance  that  the  process  was 
void."  And  the  same  Court,  in  the  case  of  Jenkins  ex  dem 
Culver  v.  Brown, (2)  permitted  the  plaintiff  to  amend  a  venire, 
by  adding  a  seal,  saying,  that  the  omission  of  a  seal  was  errone- 
ous, and  not  void,  and  may  be  amended.  The  Supreme  Court  of 
the  United  States,  in  the  case  of  Knox  and  Crawford  v.  Summers 
and  Thomas(3)  decided  that  an  appearance  by  attorney  cured  all 
irregularity  in  the  process. 

From  the  authorities  above  mentioned,  it  evidently  results,  that 
the  object  of  process  is  merely  to  bring  the  defendant  into  Court, 
and  when  he  is  once  there  without  objection,  he  waives  all 
irregularities  as  to  the  mode  the  plaintiff  has  resorted  to,  to  com- 
pel appearance.  It  is  undoubtedly  true  that  a  defendant  may  stand 
on  all  his  legal  rights,  and  require  all  the  forms  of  law  to  be 
pursued  before  he  can  be  required  to  answer  the  plaintiff,  or  he 
may  dispense  with  process  altogether,  or  waive  irregular  process 
and  come  into  Court,  and  at  once  proceed  to  the  merits  of  the 
cause.  The  defendants  below  by  appearing  and  demurring  to 
the  plaintiff's  declaration,  waived  all  objection  to  the  irregularity 

(1)  7  Covveu  S66.  (2)  4  Coven  550.  (3)  Peters'  Cond.  R.  67i  •. 
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or  the  process,  and  consequently  the  judgment  must  be  affirmed 
with  costs. 

Judgment  affirmed. 

Note.    See  Hannum  v.  Thompson,  Ante  288. 


Thomas  P.  Gilmore,  piaintilf  in  error  v.  John  Ballard. 
defendant  in  error. 

Error  to   Clay. 

A  bill  of. exceptions jvill  not  lie  to  the  final  judgment  of  a  Circuit  Court,  where  the  cause- 
is  tried  by  the  Court  without  the  intervention  of  a  jury. 

A  bill  of  exceptions  cannot  be-taken  unless  the  exceptions  be  made  on  the  trial,— and 
lies  for  receiving  improper  or  rejecting  proper  testimony,  or  deciding  incorrectly 
point  of  law. 

The  course  to  be  pursued  in  a  case  tried  by  the  Court  without  a  jury,  where  the  defendant 
supposes  that  the  plaintiff  has  failed  to  support  his  action,  is  to  move  the  Court  to  non- 
suit the  plaintiff,  or  to  demur  to  the  testimony.  If  he  does  neither,  and  goes  on  and 
<rives  evidence,  the  office  of  the  judge  is  then  completely  merged  into  that  of  a  juror. 
and  his  decision,  if  wrong,  can  only  be  reviewed  in  the  same  manner  as  the  wrong 
verdict  of  a  jury,  to  wit,  by  application  for  a  new  trial. 

This  cause  was  tried  at  the  May  term,  1836,  of  the  Clay 
Circuit  Court,  before  the  Hon.  Justin  Harlan,  and  a  judgment  for 
$39,60  rendered  for  the  plaintiff  in  the  Court  below,  the  defendant 
in  error. 

Levi  Davis  and  Ferris  Forman,  for  the  plaintiff  in  error,  cited 
1  Chit.  Plead.  137  ;  2  Selwvn's  N.  P.  520  ;  12  East  614  ;  13 
East  522  ;  6  East  614  ;  11  East  310  et  passim. 

Lockwooo,  Justice,  delivered  the  opinion  of  the  Court : 
This  was  an  action  of  trover  brought  by  Ballard  against  Gil- 
more in  the  Clay  Circuit  Court,  to  recover  the  value  of  a  quan- 
tity of  corn  alleged  to  have  been  taken  and  converted  by  Gil- 
more. The  defendant  below  pleaded  not  guilty,  and  the  cause 
was,  by  consent  of  the  parties,  tried  by. the  Court,  without  the 
intervention  of  a  jury.  After  all  the  evidence  had  been  adduced 
both  on  the  part  of  the  plaintiff  below,  and  the  defendant,  the 
defendant  moved  the  Court  for  a  judgment  against  the  plaintiff, 
on  the  ground  that  there  was  no  delivery  of  the  corn  by  Richard- 
son (a  former  owner  of  the  corn)  to  the  plaintiff,  which  motion 
the  Court  overruled,  and  gave  judgment  for  the  plaintiff  for  the 
value  of  the  corn.  To  this  opinion  of  the  Court  the  defendant 
below  excepted. 

The  only  point  that  it  is   necessary  for  the   Court  to  decide,  is, 
whether  after  both  parties  have  given  testimony  in  a  cause  tried 
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by  the  Court  without  a  jury,  cither  party  can  except  to  the  judg- 
ment of!  the  Court?  This  Court  in  the  case  of  Clemson  v.  Kru- 
per,(l)  correctly  lay  down  the  rule  that  a  bill  of  exceptions 
cannot  be  taken  unless  the  exception  be  made  on  the  trial, — aud- 
it lies  for  receiving  improper  or  rejecting  proper  testimony,  or 
deciding  incorrectly  a  point  of  law.  In  the  present  case,  the 
bill  of  exceptions  was  taken  to  the  judgment  of  the  Court  upon 
the  facts  given  in  evidence  by  the  parties. — The  course  to  be 
pursued  in  a  case  tried  by  the  Court  without  a  jury,  is  clearly 
pointed  out  in  the  case  of  Swafford  v.  Dovenor,(2)  decided  at 
the  December  term,  1834,  of  this  Court.  Whenever  the  defend- 
ant supposes  that  the  plaintiff  has  failed  to  support  his  action,  he 
should  move  the  Court  to  nonsuit  the  plaintiff,  or  demur  the 
testimony/  If  he  does  neither,  and  goes  on  and  gives  evidence, 
the  office  of  the  judge  is  then  completely  merged  into  that  of  a 
juror.  He  has  only  to  decide  upon  the  weight  of  testimony  ; 
and  his  decision,  if  wrong,  can  only  be  reviewed  in  the  same 
manner  as  the  wrong  verdict  of  a  jury,  to  wit,  by  application  for 
a  new  trial,  and  consequently  a  bill  of  exceptions  cannot  be 
taken. 

For  this  reason,  the  judgment  of  the  Circuit  Court  must  be 
affirmed  with  costs. 

Judgment  affirmed. 

(1)  Breese  162.  (2)  Ante  165.    See  note  at  the  end  of  this  case, 

(a)  See  Tefft  m.  Ashhaugh,  13  111.  R.  B02,  and  notes. 


James   W.   Whitney   and   George   Taylor,   plaintiffs  in 
error  v.  Ebenezer  Turner,  Jr.,  defendant  in  error. 

Error  to  Adams. 

The  doctrine  in  relation  to  trespass  is  well  settled,  that  there  are  no  accessaries;  all  are 
principals  who  arc  in  any  wise  concerned  in  the  trespass.  The  person  who  commands 
or  approves,  is  equally  guilty  with  the  one  who  performs  the  act.(«) 

This  cause  was  tried  at  the  September  term,  1835,  of  the 
Adams  Circuit  Court,  before  the  Hon.  Richard  M.  Young  and  a 
jury,  and  a  verdict  and  judgment  rendered  for  the  defendant  in 
error,  against  the  plaintiffs  in  error,  for  $22,12  and  costs.  There 
was  another  defendant  in  the  Court  below,  who  was  acquitted  on 
the  trial. 

J.  W.  Whitney,  in  propria  persona,  cited  tne  following  au- 
thorities : 

1  Swift's  Digest  327  ;  1  Strange  635,  an  :  authorities  cited  in 

(a)  Qilson  vs.  Wood,  ".0  111.  R.  -"7. 
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note  3;  5  Term  R.  648-9  ;  Cowper  478  ;  1  Chit.  Plead.  362, 
168,  170,  182,  187  ;  Peake's  Ev.  397  ;  Tidd's  Pract.  6,  7,  71. 
73  ;  3  East,  598  ;  Breese  144  ;  3  Stark.  Ev.  1447-8. 

Lockwood,  Justice,  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  trespass-  de  bonis  asportatis  brought  by 
Turner  against  Whitney  and  the  other  defendants  in  the  Circuit 
Court  of  Adams  county.  After  the  testimony  had  been  adduced, 
Whitney,  one  of  the  defendants  who  had  pleaded  not  guilty,  ap- 
plied to  the  Court  to  instruct  the  jury,  that  it  was  necessary  that 
the  trespass  should  be  proved  to  have  been  committed  by  George 
'Taylor  and  said  Whitney,  personally,  and  not  by  command, 
before  the  jury  could  find  a  verdict  against  them  ;  but  the  Court 
refused  to  give  such  instruction,  and  stated  it  to  be  the  opinion 
of  the  Court,  that  it  was  improper  so  to  do.  Was  the  refusal  to 
give  this  instruction  erroneous  ?  The  doctrine  in  relation  to 
trespass  is  well  settled,  that  there  are  no  accessaries  ;  all  are  prin- 
cipals who  are  in  anywise  concerned  in  the  trespass.  The 
person  who  commands  or  approves,  is  equally  guilty  with  the 
one  Avho  performs  the  act.  The  refusal  of  the  Court,  therefore. 
to  give  the  instruction,  was  correct. 

The  judgment  must  be  affirmed  with  costs. 

Judgment  affirmed. 


John  Dedman,  appellant  v.  Rouanta  Barber,  appellee. 
Appeal  from  Hancock. 

The  obvious  intention  of  all  the  legislation  with  respect  to  proceeding's  before  justices  of 

the  peaee,  is  to  simplify  the  proceedings,  and  dispense  with  all  form  and  technicality 

consistant  with  a  fair  trial  of  causes  upon  their  merits. 
On  an  appeal  from  a  iustice  of  the  paace  to  the  Circuit  Court,  it  the  appeal  bond  filed  be 

wholly  insivfficient"  the  Circuit  Court  should  allow  a  new  bond  to  be  filed.    It  is  error 

to  refuse  an  application  to  file  such  new  bond. 

The  appellee  recovered  a  judgment  against  the  appellant  be- 
fore a  justice  of  the  peace  of  Hancock  county  for  $50  and  costs 
of  suit,  from  which  an  appeal  was  taken  to  the  Circuit  Court. 
At  the  April  term,  1836,  of  the  Court  below,  the  Hon.  Richard 
M.  Young  presiding,  a  motion  was  made  to  dismiss  the  appeal  for 
want  of  a  bond. 

The  bond  executed  by  the  appellant  in  the  Court  below,  re- 
cited that  a  judgment  had  been  rendered  against  the  appellant 
"  in  the  Circuit  Court  of  Hancock  county,"  from  which  an 
appeal  had  been  taken  "  to  the  Supreme  Court."     No  mention 
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was    made    in  the    bond,    of  the   judgment  of  the  justice  of  the 
peace,  or  of  an  appeal  to  the  Circuit  Court. 

The  appellant  filed  a  cross  motion  for  leave  to  file  a  new  bond. 
The  Court  overruled  this  motion,  'and  dismissed  the  appeal,  and 
•awarded  a  procedendo  to  the  justice.  To  this  decision  of  the 
Circuit  Court,  the  appellant  excepted,  and  tendered  his  bill  of 
exceptions,  which  was  signed  and  sealed  by  the  judge.  From  the 
decision  of  the  Circuit  Court,  an  appeal  was  taken  to  this  Court. 

J.  W.  Whitney,  L.  Davis,  and  F.  Forman,  for  the  appellant, 
cited  R.  L.  39.3,  §  31. 

S.  T.  Sawyer,  for  the  appellee. 

Wilson,  Chief  Justice,  delivered  the  opinion  of  the  Court : 
This  was  an  appeal  taken  by  Dedman  from  the  judgment  a 
justice  of  the  peace  to  the  Circuit  Court,  and  upon  trial  in  that 
Court,  dismissed,  on  account  of  the  informality  and  insufficiency 
of  the  appeal  bond.  It  is  not  questioned  but  the  bond  is  informal 
and  insufficient.  It  is  in  the  form  adapted  to  the  case  of  an  ap- 
peal from  the  Circuit  to  the  Supreme  Court.  But  it  is  equally 
clear  that  the  Court  erred  in  overruling  the  motion  of  the  appel- 
lant to  permit  him  to  file  a  good  bond  in  pursuance  of  the  31st 
section  (1)  of  the  "  Jlct  concerning  Justices  of  the  Peace  and 
Constables."  That  act,  after  prescribing  the  mode  of  taking- 
appeals  from  judgments  of  justices  of  the  peace,  goes  on  and  de- 
clares that  "  If  upon  trial  of  any  appeal,  the  bond  required  to  be 
given  by  this  section  shall  be  judged  informal,  or  otherwise  in- 
sufficient, the  party  who  executed  such  bond,  shall  in  no  wise  be 
prejudiced  by  reason  of  such  informality  or  insufficiency  :  Pro- 
vided, he  will  in  a  reasonable  time  file  in  Court  a  good  and 
sufficient  bond."  The  present  case,  according  to  my  understanding 
'-of  the  object  and  language  of  the  act,  is  precisely  such  a  one  as 
was  intended  to  be  provided  for.  The  appellant  had  complied 
with  all  the  requisitions  of  the  act,  up  to  the  execution  of  the 
appeal  bond,  and  with  respect  to  that,  he  attempted  a  compliance; 
and  by  executing  what  was  intended  to  be  a  good  bond,  with 
such  security  as  was  approved  of  by  the  clerk,  he  did  all  that 
was  required  of  him  until  the  bond  was  pronounced  insufficient 
by  the  Court ;  and  even  then,  the  law  declares  that  such  insuffi- 
ciency shall  in  no  wise  operate  to  his  prejudice,  provided  he  will 
execute  a  good  one.  This  the  appellant  proposed  doing,  but  the 
Court  refused  to  permit  it,  and  dismissed  the  appeal.  The 
obvious  intention  of  all  the  legislation  with  respect  to  proceedings 
before  justices  of  the  peace,  is  to  simplify  the  proceedings, 
and  dispense  with  all  form  and  technicality  consistent  with  a  fair 

(1)  R.  L.  305;  Gale's  Stat.  409. 


256  JUNE  TERM,  183G. 


Foster  v.  Filley. 


trial  of  causes  upon  their  merits.  This  wise  intention  would  he 
defeated  by  giving  to  the  act  any  other  construction  than  the  one  we 
have    adopted/' 

The  judgment  of  the  Circuit  Courtis  reversed,  and  the  cause  re- 
manded with  directions  to  that  Court  to  permit  the  appellant  to  file 
an  appeal  bond,  and  to  hear  and  determine  the  cause  conform- 
ably to  this  opinion. 

Judgment  reversed. 

(«)Boorman  vs.  Freeman,  12  111.  R.  ]ti5,  and  notes. 


Eli   Foster  plaintiff  in    error,  v.  Harvey  Filley,  defen- 
dant in  error. 


Error  to  Madison. 


Where,  after  pleading,  a  defendant  stipulated  that  judgment  might  go  as  by  default,  on 
his  failure  to  file  a  paper  on  a  given  day;  and  on  such  failure,  judgment  by  default  was 
entered  notwithstanding  the  plea  :  Held,  that  there  was  no  error. 

Judgment  was  rendered  in  this  cause  at  the  February  term, 
1836,  of  the  Madison  Circuit  Court,  the  Hon.  Sidney  Breese  pre- 
siding. 

A.    Cowles,  for  Davis  k  Krum,  for  the  plaintiff  in  error. 

Walter  B.  Sgates,  for  the  defendant  in  error. 

Lockwood,    Justice,  delivered  the  opinion  of  the  Court : 

Filley  commenced  an  action  of  assumpsit  upon  a  promissory 
note  in  the  Macuson  Circuit  Court.  The  defendant  below  pleaded 
non  assumpsit.  Subsequently  the  defendant  agreed  that  in  the 
event  a  certain  paper  was  not  filed  on  a  particular  day,  that  judg- 
ment migh  be  entered  by  default.  The  paper  was  not  filed,  and 
judgment  was  entered  the  day  after,  by  default.  The  error  relied 
on,,  is,  that  there  was  a  plea  on  file  not  disposed  of  when  the 
judgment  was  rendered.  The  Court  is  of  opinion  that  the  plea  was 
waived  by  the  written  agreement  on  file  in  the  Circuit  Court,  and 
that   the  judgment  was  correctly  given  by  default. 

Judgment  is  therefore  affirmed  with  costs. 

Judgment  affirmed. 
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The  People  of  the  (State  of  Illinois,    plaintiffs  in   error 
p.  Milton  Dill,  defendant  in  error. 

Error  to  Edgar. 

A  writ  ol'  error  does  not  lie  in  behalf  of  the  People,  to  reverse  the  decision  of  a  Circuit 
Court,  in  a  criminal  case,  (a) 

The  defendant  was  indicted  in  the  Edgar  Circuit  Court,  at  the 
April  term,  1835,  for  selling  liquor  without  a  license.  The  cause 
was  tried  at  the  October  term,  in  the  same  year,  before  the  Hon. 
Alexander  F.  Grant,  and  the  defendant  acquitted.  On  the  trial 
the  State's  Attorney  excepted  to  the  decision  of  the  Court  in  re- 
lation to  the  admission  of  evidence,  and  embodied  the  same  in  a 
bill  of  exceptions,  and  subsequently  sued  out  a  writ  of  error  to 
reverse  the  decision  of  the  Court  below. 

The  defendant  appeared  and  moved  the  Court  to  dismiss  the 
cause  for  want  of  jurisdiction.  The  Court  unanimously  sustained 
the  motion,  on  the  ground  that  a  writ  of  error  will  not  lie  in  behalf 
of  the  People  in  a  criminal  case. 

0.  B.  Ficklin,  State's  Attorney,  and  W.  B.  Scatks,  Attorney 
General,  for  the  plaintiffs  in  error. 

J.  Pearson',  for  the  defendant  in  error. 

Writ  of  error  dissmissed. 

fa)  Post.  557—8. 

III.  Rep.  Vol.  -2—17 
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Bennington  Boon,  appellant  v.  Juliet,  a  woman  of  color 

appellee. 

Appeal  from  Jackson. 

A  proviso  in  a  statute  is  intended  to  qualify  what  is  affirmed  in  the  body  of  the  act.  section, 
or  paragraph  proceeding  it.  TI13  proviso  of  §  3,  Article  6,  of  the  Constitution  of  the 
State  of  Illinois,  does  not  render  the  persons  therein  named  subject  to  servitude. (a) 

The  children  of  negroes  and  mulattoes  registered  under  the  laws  of  the  Territories  of 
Indiana  and  Illinois,  are  unquestionably  free. 

Where  judgment  is  rendered  for  the  plaintiff  on  demurrer  to  the  defendant's  plea,  tke 
plaintiff  may  have  an  inquest  to  ascertain  the  damages,  or  he  may  waive  this  and  take 
judgment  for  nominal  damages. 

Tins  cause  was  heard  in  the  Court  below,  at  the  May  term, 
1835,  before  the  Hon.  Alexander  F.  Grant. 

J.  Shields,  for  the  appellant. 

H.  Eddy  andD.  J.  Baker,  for  the  appellee. 

Smith,  Justice,  delivered  the  opinion  of  the  Court  : 
This  was  an  action  of  trespass  vi  et  armis  brought  by  the  ap- 
pellee against  the  appellant,  for  an  assault  and  battery  on  her  sons, 
Peter,  Harrison,  and  Enoch,  being  her  servants,  and  restraining 
thein  of  their  liberty,  per  quod  sdrvitium  amisit. 

The  defendant  in  the  Circuit  Court,  Boon,  pleaded  specially, 
that  one  Gaston  removed  into  this  State,  while  it  was  a  part  of 
the  Territory  of  Indiana,  and  brought  with  him  Juliet,  being  the 
owner  of  her,  then  aged  about  nine  years  ;  and  did  on  the  20th 
of  July,  1808,  register  her  name  and  age  with  Robert  Morrison, 
clerk  of  the  Court  of  Common  Pleas  of  Randoph  county,  in 
said  Territory,  agreeably  to  the  law  of  the  Territory,  entitled 
u*dn  act  for  the  introduction  of  Negroes  and  Mulattoes  into 
the  said  Territory"  passed  Sept.  17th,  1807  ;  That  the  said 
Gaston  on  the  13th  of  July,  1819,  transferred  the  said  Juliet,  ac- 
cording to  the  laws  of  the  Territory,  to  one  Alexander  Gaston, 
Jr.,  by  bill  of  sale ; — That  on  the  7th  of  October,  1819,  Alexan- 
der Gaston,  Jr.,  transferred  her  in  like  manner  to  one  W.  Boon, 
defendant's  intestate.  That  said  Peter,  Harrison,  and  Enoch,  are 
Juliet's  children.  That  Enoch  is  12  years  and  five  months  of 
age,  born  since  the  adoption  of  the  Constitution,  Peter  22,  and 
Harrison  20  years  of  age  ;  the  two  latter  born  before  the  adop- 
tion of  the  Constitution.  The  defendant,  as  Wm.  Boon's  adminis- 
trator, entered  plaintiff's  close,  and  took  said  children  and  de- 
tained them  as  part  of  his  goods  and  chattels,  which  are  the  sup- 
posed trespasses,  force,  and  injury  in  the  plaintiff's  declaration 
mentioned.  To  this  plea  the  plaintiff  demurred,  and  the  defend- 
ant joined.     The   Circuit  Court  gave  judgment  on  the  dumurrer 

(a)  Sarah  vs.  Borders,  4  Scam.  R.  345. 
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for  the  plaintiff,  and  one  cent  in  damages.     The  judgment  on  the 
demurrer  is  assigned  in  this  Court  for  error. 

This  action  was  confessedly  instituted  to  ascertain  the  right  of 
the  children  named  in  the  declaration,  to  freedom.  We  appre- 
hend that  the  correctness  of  the  decision  of  the  Circuit  Court  is 
to  be  tested  by  the  solution  of  the  proposition,  whether  the  chil- 
dren of  registered  mulatto  or  negro  servants,  recognised  by  the 
laws  of  the  Territories  of  Indiana  and  Illinois,  or  either  of  them, 
while  such  Territories  were  in  being  ;  and  the  3d  section  of  the 
tith  Article  of  the  Constitution  of  this  State,  can  be,  by  virtue  of 
those  laws,  and  that  section  of  the  Constitution,  held  for  any 
period  of  time  whatever,  in  servitude.  In  order  to  arrive  at  this 
solution,  it  is  necessary  to  ascertain  what  were  the  character  and 
extent  of  the  legislation  of  the  Territories  of  Indiana  and  Illinois 
on  this  subject.  It  appears  that  while  this  portion  of  the  country 
formed  a  component  part  of  the  then  Territory  of  Indiana,  on  the 
17th  of  Sept.,  1807,  the  legislature  of  the  Territory,  adopted  a 
law  entitled  uj2n  act  concerning  the  introduction  of  Mulattoes 
and  A'eg roes  into  this  Territory.'1''  By  the  first  section  of  this 
act,  it  authorized  the  "  Owner  of  any  negroes  or  mulattoes,  of 
and  above  the  age  of  fifteen  years,  and  owning  service  and  labor 
as  slaves  in  any  of  the  States  or  Territories  of  the  United  States, 
to  bring  the  said  negroes  or  mulattoes  into  this  Territory."  The 
second  section  of  this  act  provided  that  the  slave  might  agree 
with  the  owner,  before  the  clerk  of  the  Court  of  Common  Pleas 
of  the  county  in  which  the  parties  were,  for  the  number  of  years 
which  the  slave  would  serve  his  owner,  and  the  clerk  was  required 
to  make  a  record  of  such  agreement. 

The  third  section  provided  for  the  removal  of  the  slave  in  case 
of  refusal  to  serve,  at  any  time  within  sixty  days  thereafter.  The 
fifth  section  declares,  that  any  person  removing  into  this  Territory, 
and  being  the  owner  or  possessor  of  any  negro  or  mulatto  as 
aforesaid,  under  the  age  of  fifteen  years,  or  if  any  person  shall 
hereafter  acquire  a  property  in  any  negro  or  mulatto  under  the 
age  aforesaid,  and  who  shall  bring  them  into  this  Territory,  it 
shall  and  may  be  lawful  for  such  person,  owner  or  possessor,  to 
hold  the  said  negro  or  mulatto  to  service  or  labor,  the  males  until 
they  arrive  at  the  age  of  thirty-five,  and  females  until  they  arrive 
at  the  age  of  thirty-two  years.  The  6th  section  provides  that 
any  person  removing  any  negro  or  mulatto  into  this  Territory, 
under  the  authority  of  the  preceding  sections,  it  shall  be  incum- 
bent o)i  such  person,  within  thirty  days  thereafter,  to  register 
the  name  and  age  of  such  negro  or  mulatto,  with  the  clerk  of  the 
Court  of  Common  Pleas  for  the  proper  county.  By  the  18th 
section  of  the  same  act,  it  wras  further  provided  that  the  children, 
born  in  said  Territory,  of  a  parent  of  color,  owning  service  or 
labor  by  indenture  according  to  law,  should  serve  the  master 
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or  mistress  of  suck  parent,  the  males  until  the  age  of  thirty,  and 
the  females  until  the  age  of  twenty-eight  years.  So  far  as  re- 
lates to  the  question  of  the  servitude  of  the  children  of  negroes 
or  mulattoes  introduced  under  the  Territorial  laws,  into  either  of 
the  Territories  named,  it  is  understood  that  there  was  no  further 
legislation  by  the  Territory.  The  Constitution  of  this  State  con- 
tains in  the  3d  section  of  the  6th  Article,  the  following  :  "Each 
and  every  person  who  has  been  bound  to  service  by  contract  or 
indenture,  in  virtue  of  the  laws  of  the  Illinois  Territory,  hereto- 
fore existing,  and  in  conformity  to  the  provisions  of  the  same, 
without  fraud  or  collusion,  shall  be  held  to  a  specific  performance 
of  their  contracts  or  indentures,  and  such  negroes  or  mulattoes 
as  shall  have  been  registered  in  conformity  with  the  aforesaid 
laws,  shall  serve  out  the  time  appointed  by  said  laws.  Provided, 
however,  that  the  children  hereafter  born  of  such  persons,  ne- 
groes, or  mulattoes,  shall  become  free,  the  males  at  the  age  of 
twenty-one  years,  the  females  at  the  age  of  eighteen  years.  Each 
and  every  child  born  of  indentured  parents,  shall  be  entered  with 
the  clerk  of  the  county  in  which  they  reside,  by  their  owners, 
within  six  months  after  the  birth  of  said  child." 

From  an  examination  of  the  several  provisions  of  the  laws  of 
the  Territories  referred  to,  it  will  be  seen  that  no  provision  was 
made  affecting  the  liberty  of  the  children  of  registered  negroes  or 
mulattoes,  and  it  is  manifest  that  the  Territorial  governments  did 
not  adopt  any  act  to  restrict  or  impair  their  natural  right  of  free- 
dom. The  question  of  the  validity  of  those  acts,  and  their  direct 
repugnance  to  the  provisions  of  the  Ordinance  of  1787,  has  been 
fully  and  attentively  examined  in  the  case  of  Phoebe,  a  woman 
of  color  v.  Jay,(l)  in  this  Court,  at  its  December  term,  1828,  and 
the  effect  of  the  constitutional  provision  in  relation  to  the  class  of 
indentured  servants  referred  to  in  that  provision.  That  case 
settled  the  law  in  favor  of  the  rights  of  the  master  under  inden- 
tures made  in  conformity  to  the  terms  of  that  Article  of  the 
Constitution,  and  although  it  might  be  supposed  to  have  left  us 
little  doubt  in  reference  to  the  children  of  indentured  servants, 
and  their  liability  to  serve  out  the  time  prescribed  by  the  Terri- 
torial law,  still  it  seems  to  my  mind  equally  clear, that  the  pro- 
vision of  the  3d  section  of  the  6th  Article  of  the  Constitution, 
could  in  no  way  alter,  abridge,  or  change  the  condition  of  the 
children  of  registered  servants.  The  Territorial  laws  had  not 
in  any  way  abridged  their  liberty,  or  rendered  them  liable  to  the 
performance  of  service  to  the  owners  of  their  parents  :  and  it  is 
in  my  judgment  absurd  and  unjust  to  deduce  such  consequences 
from  the  proviso  contained  in  that  section  of  the  6th  Article  of 
the  Constitution  above  quoted.  It  is  true  that  the  words  used  in 
the  proviso,  "  That  the  children  hereafter  born  of  such  persons, 
(1)  Breeae  207. 
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negroes  or  mulattoes,  shall  become  free  ;  the  males  at  the  age  of 
21  years,  and  the  females  at  the  age  of  18  years," — may  be  con- 
sidered as  referring  to  the  registered  negroes  and  mulattoes  named 
in  the  antecedent  sentence  of  the  paragraph ;  but  when  it  is  re- 
membered that  a  proviso  is  intended  to  qualify  what  is  affirmed 
in  the  body  of  an  act,  section,  or  paragraph  preceding  it,  we  dis- 
cover that  it  was  intended  by  the  framers  of  the  Constitution  as 
a  limitation  on  a  supposed  pre-existing  right  of  the  master  to  the 
service  of  the  children  of  registered  servants  for  a  greater  period 
of  time,  and  designed  as  an  exception  in  favor  of  such  children, 
founded  it  is  true,  on  the  mistaken  supposition  that,  under  the 
Territorial  laws,  they  had  been  subjected  to  a  greater  period  of 
service  :  and  not  as  creating  the  liability  to  service,  and  render- 
ing a  class  of  persons  evidently  free  at  their  birth,  the  subjects  of 
a  laborious  and  extended  period  of  servitude.  It  is  most  manifest 
that  this  proviso  was  framed  under  such  a  view,  and  intended  as 
a  mere  limitation  on  the  imagined  right  of  the  master  to  the  ser- 
vice of  the  children.  As  no  such  right  existed  at  the  formation 
and  adoption  of  the  Constitution,  and  as  the  proviso  must  be  con- 
sidered as  an  act  intended  for  the  benefit  of,  and  enlarging  the 
rights  of  a  class  of  persons  supposed  to  have  been  subjected  to  a 
period  of  servitude,  when  in  truth  and  in  fact,  none  such  could 
be  legally  considered  to  exist,  I  am  clearly  of  opinion,  that  the 
children  of  registered  negroes  and  mulattoes,  under  the  laws  of 
the  Territories  of  Indiana  and  Illinois,  are  unquestionably  free, 
and  that  the  defendant's  plea  was  insufficient  to  bar  the  plaintiff's 
action.  It  is  also  to  be  remarked  that  Peter  and  Harrison,  two 
of  the  children,  were  born  before  the  adoption  of  the  Constitu- 
tion, and  are  necessarily  excluded  from  the  terms  of  the  8th  sec- 
tion of  the  6th  Article  ;  and  it  is  not  pretended  that  any  law  of 
the  Territory  rendered  them  in  any  manner,  whatever,  liable  to 
serve  the  owner  of  their  mother.  The  demurrer  to  such  plea  was 
rightly  sustained. 

An  objection  is  raised  to  the  judgment  for  nominal  damages. 

The  plaintiff  might  have  had  an  inquest  to  ascertain  the  dama- 
ges ;  'but  wre  have  no  doubt  he  might  waive  this,  and  take  judg- 
ment for  nominal  damages. 

The  judgment  of  the  Circuit  Court  is  affirmed  with  costs. 

Judgment  affirmed. 

Note. — See  Phoebe  v.  Jay,  B re o se  -Ml ;  Nance  v.  Howard,  Idem.  Is3;  K.  L.  457—  406; 
Gale's  SUt.  501—608. 

As  to  assessment  of  damages,  see  Clemson  et  al.  v.  The  State  Back  of  niinois,  Artie  46  ; 
Vanlandingham  v.  Fellows  et  al.,  Ante  &i3. 
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James  M.  Duncan  and  William  Linn,  plaintiffs  in  error 
v.  The  President  and  Directors  of  the  State  Bank 
of  Illinois,  et  al,  defendant  in  error. 

Error  to  Jackson. 

It  is  clearly  erroneous  to  dismiss  a  bill  filed  against  several,  a  part  only  of  whom  having 
been  served  with  process,  or  entered  their  appearance,  on  motion  of  counsel  for  those 
who  are  served  with  process.  A  dismissal  of  a  bill  and  a  dissolution  of  an  injunction 
against  parties  who  are  not  in  Court,  on  motion  of  counsel  for  those  only  who  have  en- 
tered their  appearance,  is  erroneous. 

The  statute  exempts  the  old  State  Bank  from  the  payment  of  costs :  and  persons  who  have 
acted  merely  ministerially  for  the  bank,  as  agents,  are  not  liable  for  costs. 

This  cause  was  disposed  of  in  the  Court  below,  at  the  May 
term,  1834,  the  Hon.  Thomas  C.  Browne  presiding. 

Walter  B.  Scates,  for  the  plaintiffs  in  error. 

J.  Semple,  for  the  defendants  in  error. 

Smith,  Justice,  delivered  the  opinion  of  the  Court : 
The  plaintiffs  in  error  filed  their  bill  in  equity,  and  obtained 
an  injunction  to  restrain  the  defendants  from  collecting  two 
promissory  notes  given  by  them  to  the  State  Bank,  for  the  sum 
of  $99,92  each,  as  a  consideration  for  the  purchase  of  400  acres 
of  land  bought  by  them  of  the  defendants,  under  the  provisions 
of  the  laws  of  this  State,  which  authorize  the  sale  of  lands  pur- 
chased of  the  debtors  of  the  bank,  by  the  president  and  directors 
of  the  bank,  by  virtue  of  sales  made  under  judgments  against  such 
debtors.  Such  notes  thus  taken  are  made  a  lien  on  the  real 
property  of  the  makers,  and  when  they  become  due,  execution  is 
required  to  be  issued  thereon,  for  the  collection  of  the  amount 
due.  The  bill  avers  the  issue  and  delivery  to  the  sheriff  of  Fay- 
ette county,  of  executions  agreeably  to  the  provisions  of  the  law, 
and  that  the  sheriff  is  proceeding  to  the  collection  thereof.  The 
complainants  further  state  that  persons  by  the  name  of  Kerr  and 
Bell  obtained  a  judgment  against  one  Matthew  Duncan  in  1820, 
who  it  is  alleged  was  then  seized  in  fee  of  the  premises,  upon 
which  judgment  an  execution  issued  10th  of  Nov.,  1820,  and  was 
continued  down  to  1829  :  that  on  the  3d  of  Feb.,  1829,  another 
execution  issued,  upon  which  the  land  was  sold  on  the  13th  of 
April,  1829,  and  was  purchased  by  one  Joseph  Charlcss  for  Kerr 
and  Bell.  It  further  charges  that  Matthew  Duncan  mortgaged 
the  premises  to  the  State  Bank  on  the  8th  of  January,  1822, 
which  mortgage  was  foreclosed,  and  judgment  upon  it  for  $270, 
on  the  11th  day  of  May,  1825.  Said  premises  were  sold  under 
an  execution  upon  said  judgment  on  the  20th  of  September,  1828, 
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and  purchased  by  the  bunk.  That  afterwards  by  virtue  of  the 
4th  section  of  an  act  entitled  '•'•Jin  act  tu  amend  an  act  supple- 
mental to  an  act  establishing  the  State  Bank  of  Illinois ', 
January  10,  1825,"  approved  January  23,  1829,  the  cashier  of 
the  Brownsville  Branch  Bank,  proceeded  to  sell,  and  on  the  16th 
of  April,  1830,  sold  the  said  premises  to  the  plaintiffs  without  the 
notice  of  Kerr  and  Bell's  judgment  and  lien  or  Charless'  purchase, 
•and  that  the  notes  described  in  the  bill  were  given  for  the  pur- 
chase aforesaid.  It  further  charges  that  Kerr  and  Bell  are  assert- 
ing their  right  under  the  purchase  made  by  Charless  for  them.  It 
appears  from  the  record,  that  the  service  of  the  subpoenas  was 
made  on  all  the  defendants  but  Charless  and  Kerr  and  Bell,  who 
were  non-residents,  and  as  to  whom  an  order  of  publication  was 
taken.  It  further  appears  that  the  cause  was  continued  for  seve- 
ral terms,  for  want  of  service  upon  all  of  the  defendants,  and  that 
at  the  term  at  which  the  bill  was  dismissed,  and  the  injunction 
dissolved,  the  motion  to  dismiss  the  bill  and  dissolve  the  injunc- 
tion, was  made  in  the  names  of  all  the  defendants,  without  the 
previous  appearance  of  Charless  and  Kerr  and  Bell,  who  were 
non-residents,  and  against  whom  publication  had  been  made,  to 
appear  and  answer. 

The  order  entered  on  the  motion  to  dismiss  the  bill,  is  that  a 
nonsuit  be  entered.  This  is  untechnical,  but  still  it  might  be 
supposed  to  be  equivalent  to  a  dismissal,  because  its  effect  is 
virtually  the  same, — but  at  the  same  time,  the  order  dissolves  the 
injunction,  and  so  far,  is  formally  correct.  But  it  is  clearly 
erroneous  to  dismiss  a  bill  on  the  motion  of  counsel,  for  parties 
who  had  never  entered  their  appearance  in  Court,  or  been  brought 
into  Court  by  process.  The  motion  to  dismiss  and  dissolve  the 
injunction,  appearing  to  have  been  made  in  the  names  of  all  the 
defendants  collectively,  and  for  want  of  the  appearance  of  the 
plaintiffs  who  were  called  and  did  not  appear,  was  erroneous,  and 
for  that  cause  the  judgment  is  reversed,  and  remanded  to  the 
Circuit  Court  of  Jackson  county  for  further  proceedings.  No 
costs  can  be  allowed,  because  the  statute  exempts  the  State  Bank 
from  costs,  and  the  other  defendants,  who  have  appeared  having 
acted  merely  ministerially  for  the  bank  as  agents,  are  not  liable 
for  costs. 

Judgment  reversed. 
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Jacob  Yunt,  plaintiff  in  error,  v.  Ephraim  Brown, 
defendant  in  error. 

Error  to  Fulton. 

A  writ  of  certiorari  to  remove  a  cause  froma  justice  of  the  peace  to  the  Circuit  Court,  is 

given  by  statute  in  such  cases  only  as  appeals  are  given. 
No  appeal  or  writ  of  certiorari  can  he  taken  from  the  judgment  oi  a  justice  of  the  peace. 

in  a  snit  brought  to  recover  an  assessment  upon  a  member  of  a  class,  made  under  §  45 

of  the  Militia  Law. 

Judgment  was  rendered  in  this  ease  by  a  justice  of  the  peace  of 
Fulton  county,  before  whom  the  suit  was  originally  instituted,  in 
favor  of  the  plaintiff  in  error,  for  $8,331-8  and  costs,  from  which 
Brown  obtained  a  writ  of  certiorari  to  the  Circuit  Court. 

In  the  Circuit  Court,  at  the  May  term,  1833,  the  Hon.  Richard 
M.  Young  presiding,  a  motion  was  made  to  quash  the  writ  of 
certiorari,  which  was  overruled  by  the  Court.  At  the  June 
term,  1834,  the  judgment  of  the  justice  of  the  peace  was  reversed, 
and  a  judgment  for  costs  rendered  in  favor  of  Brown. 

T.  Ford  and  A.  W.  Cavarly,  for  the  plaintiff  in  error. 

A.  Williams,  for  the  defendant  in  error. 

Smith,  Justice,  delivered  the  opinion  of  the  Court: 

This  was  an  action  brought  under  the  provisions  of  the  45th 
section  of  the  " Act  for  the  Organization  and  Government  of 
the  Militia  oj  this  State, "(1)  in  force  2d  July,  1883,  to  recover 
the  amount  of  the  assessment  made  on  the  defendant  in  error,  as 
a  member  of  the  class  to  which  he  belonged,  for  the  services  of 
the  persons  furnished  by  the  class  under  a  draft,  in  pursuance  of 
orders  from  the  commander  in  chief,  while  in  actual  service. 
This  section  provides  for  the  institution  of  a  suit,  to  recover  from 
each  member  of  the  class  his  respective  proportion  of  the  compen- 
sation due  to  the  substitute,  before  a  justice  of  the  peace ;  and 
declares  there  shall  be  no  appeal  from  the  decision  of  the  justice. 

The  defendant  Brown  sued  out  a  writ  of  certiorari  to  the 
Circuit  Court,  and  the  plaintiff,  on  its  return,  moved  to  quash  the 
same  for  having  been  improvidently  issued. 

The  Circuit  Court  refused  to  quash  the  writ ;  and  this  is  now 
assigned  for  error  in  this  Court. 

The  point  made  admits  of  no  doubt  that  the  Circuit  Court 
decided  erroneously  in  refusing  to  quash  the  certiorari.  A  writ 
of  certiorari  to  remove  a  cause  from  a  justice  to  the  Circuit 
Court,  is  given  by  statute  in  such  cases  only  as  appeals  are  given, 
and  then  in  such  cases  as  the  party  shall  account  for  his  omission 
or  inability  to   take   the   appeal  within   the  time  prescribed  by 

(1)  Gale's  Stat.  484. 
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statute,  and  on  showing  that  injustice  has  been  clone,  and  in  what 
the  injustice  consists. 

But  here  the  remedy  of  appeal  is  expressly  prohibited,  and 
consequently  no  writ  of  certiorari  could  lie.  The  policy  of  the 
prohibition  it  is  not  for  the  Court  to  enquire  into.  The  law  is  to 
be  administered  as  it  is  found,  and  not  as  it  might  be  supposed  it 
ought  to  be. 

The  judgment  of  tho  Circuit  Court  is  reversed,  and  judgment 
is  rendered  in  this  Court  for  the  amount  of  the  judgment  rendered 
before  the  justice,  with  costs  of  suit  before  the  justice,  and  in  the 
Circuit  Court,  and  this  Court,  for  the  plaintiff  in  error. 

Judgment  reversed. 


David  Carver,  appellant  v.  Oliver  C.  Crocker,  appellee. 
Appeal  from   Cook. 

The  notice  required  by  §  5  of  the  "  Act  to  amend  an  act  concerning  Justices  of  the  Peace 
and  Constables,"  in  order  to  enable  a  party  to  prove  his  demand,  discount,  or  set-off  by 
the  testimony  of  the  adverse  party,  or  in  case  of  his  absence  or  refusal  to  be  sworn,  by 
his  own  oath,  must  be  given  to  the  adverse  party  personally.  A  notice  to  his  attorney 
iw  not  sufficient. 

This  cause  was  heard  in  the  Court  below,  at  the  October  term, 
1836,  before  the  Hon.  Thomas  Ford.  A  judgment  was  rendered 
for  Crocker  for  $53,31  1-4,  for  which  Carver  appealed  to  this 
Court. 

J.  Curtiss  and  Wm.  Stuart,  for  the  appellant. 

G.  Spring,  for  the  appellee. 

Lockwood-,  Justice,  delivered  the  opinion  of  the  Court  : 
This  action  was  originally  commenced  before  a  justice  of  the 
peace,  and  judgment  given  for  Crocker,  the  plaintiff,  against 
Carver,  by  default,  on  a  promissory  note.  It  was  appealed  to 
the  Circuit  Court  of  Cook  county,  by  Carver,  and  the  day  before 
the  trial  in  the  Circuit  Court,  Carver  served  a  notice  on  the 
attorney  of  Crocker  "  That  the  defendant  had  no  means  of  prov- 
ing his  off-set  to  the  demand  of  the  plaintiff,  except  by  the  oath 
of  one  of  the  parties."  On  the  trial  in  the  Circuit  Court,  Carver 
offered  to  be  sworn,  whose  evidence  was  rejected,  on  the  ground 
that  the  plaintiff  below  was  absent  and  a  non-resident  of  the  State. 
The  only  question  necessary  for  this  Court  to  decide,  is, 
whether  the  notice  served  on  Crocker's  attorney,  was  sufficient 
to  allow  Carver  to  be  sworn.  By  the  5th  section  of  the  "  Act 
to  amend  an  act  concerning  Jttsiices  of  the  Peace  and  Con- 
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stables"  approved  February  13,  1827,(1)  either  party  who  has 
no  witness  to  prove  his  demand,  discount,  or  set-off,  may  be  per- 
mitted to  prove  the  same  by  the  testimony  of  the  adverse  party, 
or  in  case  of  his  absence  or  refusal  to  be  sworn,  by  his  own  oath, 
"  Provided,  that  no  person  shall  be  allowed  to  prove  his  demand, 
discount  or  off-set,  unless  the  adverse  party  be  present,  or  shall 
have  been  notified  thereof,  and  for  which  purpose  the  justice  may 
continue  the  cause  for  such  time  as  may  be  necessary."  By  the 
6th  section  of  the  act,  it  is  further  declared  that  "  Upon  trials  of 
appeals  in  the  Circuit  Court,  the  same  rules  of  evidence  shall  be 
observed  as  in  trials  before  justices  of  the  peace."  The  letter  as 
well  as  the  spirit  of  these  sections  of  the  act,  are  that  the  party 
litigant,  and  not  his  attorney,  must  be  notified,  in  order  that  he 
may  elect  whether  to  be  sworn  himself,  or  suffer  the  adverse 
party  to  be  sworn.  The  attorney  could  not  give  the  evidence 
contemplated  by  the  act.  If  an  attorney  knew  the  facts  which 
the  opposite  party  desired  to  prove,  he  could  be  made  a  witness, 
and  no  notice  would  be  necessary.  That  the  act  did  not  con- 
template that  the  notice  to  the  attorney  would  be  sufficient,  is 
evident  from  the  consideration  that  the  statute  authorizes  the 
justice  to  continue  the  cause  for  such  time  as  may  be  necessary 
to  give  the  notice.  If  the  notice  to  an  attorney  was  sufficient, 
this  provision  to  continue  the  cause  was  idle  ;  for  the  plaintiff  is 
always  in  Court,  either  in  person,  or  by  attorney,  or  his  cause 
would  be  discontinued.  The  defendant  ought  to  have  obtained 
a  continuance  of  the  cause,  to  enable  him  to  serve  his  notice  on 
the  plaintiff  personally.  The  Circuit  Court  decided  correctly  in 
refusing  to  permit  the  defendant  to  be  sworn. 

The  judgment  is  affirmed  with  costs. 

Judgment  affirmed. 

(\)  R.  L.  409;  Gale's  Stat.  430. 


Jesse  Pearce   and  Lavina  Sharp,  plaintiffs  in  error  v. 
Alexander  Swan,  defendant  in  error. 

Error  to  Gallatin. 

The  statute  does  not  require  the  claimant  oi  property  taken  on  execution,  to  state  on 
whose  execution  the  levy  had  been  made,  in  the  notice  he  serves.  Xotice  to  the  officer 
that  he  claims  the  goods  levied  oil,  intends  to  prosecute  his  claim,  and  forbids  the  sale, 
is  sufficient. 

Surplusage  cannot  vitiate  a  notice. 

Objections  in  the  nature  of  a  plea  in  abatement,  must  be  made  in  the  first  instance.  It  is 
Coo  late  to  make  them  on  appeal.  Au  appeal  from  the  decision  of  a  jury,  upon  the  trial 
of  the  right  to  property  levied  on  execution,  must  be  taken  at  the  trial,  and  the  appeal 
bond  executed  before  the  court  is  dissolved.  An  appeal  bond  filed  the  day  after  the 
trial,  is  not  sufficient 


VANDALIA.  267 


Pearce  et  alv.  Swan. 


When  the  process  by  which  a  court  obtains  jurisdiction  of  a  cause  ia  irregular,  if  no  objec- 
tion is  made,  the  irregularity  is  waived. 

It  an  appeal  be  irregularily  taken  to  the  Circuit  Court,  from  the  verdict  of  a  jury  on  the 
trial  of  the  right  of  property  before  a  justice,  and  the  appellee  appear  in  the  Circuit 
Court,  he  waives  all  objections  to  the  irregularity  of  the  appeal. 

This  cause  was  heard  in  the  court  below,  at  the  April  term, 
1835,  before  the  Hon.  Alexander  F.  Grant. 

Jesse  J.  Robinson,  for  the  plaintiffs  in  error,  cited  Acts  of 
1835,  56  ;  R.  L.  538—9  ;(1)  Breese  3,  32,  142. 

H.  Eddy,  for  the  defendant  in  error. 

Lockwood  Justice,  delivered  the  opinion  of  the  Court : 
The  facts  of  this  case  are,  that  an  execution  was  issued  by  a 
justice  of  the  peace  to  a  constable  in  favor  of  Pearce  and  Sharp, 
the  plaintiffs  in  error,  against  the  goods  and  chattels  of  Lewis, 
Prickert,  and  McMurtry,  and  was  levied  on  sundry  articles  of 
personal  property.  Subsequent  to  the  levy,  Swan  served  a  writ- 
ten notice  on  the  constable,  that  the  property  levied  on  in  favor 
of  John  Pearce,  Jesse  Pearce,  and  Lavina  Pearce  executors  of 
Wm.  Sharp,  deceased,  was  the  property  of  said  Swan,  and  forbade 
the  sale.  Upon  the  receipt  of  this  notice,  the  justice  who  issued 
the  execution,  issued  a  precept  to  summon  a  jury  to  try  the  right 
of  property  between  Swan,  the  claimant,  and  Jesse  Pearce  and 
Lavina  Sharp,  the  plaintiffs  in  the  execution.  The  cause  was  tried 
before  the  justice,  constable,  and  jury,  on  the  13th  day  of  May, 
1834.  Swan  appeared  before  the  court  and  jury,  as  claimant  of 
the  property,  and  Jesse  Pearce^and  Lavina  Sharp  as  plaintiffs  in 
the  execution.  On  the  trial,  the  jury  found  a  verdict  against  the 
claim  of  Swan,  who  thereupon  appealed  to  the  Circuit  Court  of 
Gallatin  county,  and  executed  the  appeal  bond  on  the  14th  clay  of 
May,  1834.  At  the  September  term  of  the  Gallatin  Circuit 
Court,  the  appeal  was  continued.  At  the  April  term,  1835,  the 
parties  appeared,  and  the  cause  was  tried  by  a  jury,  who  returned 
a  verdict  that  the  property  belonged  to  Alexander  Swan ;  and 
thereupon  the  Circuit  Court  rendered  judgment,  "  That  the  prop- 
erty be  retained  by  the  said  Swan,  and  that  he  recover  his  costs 
against   the  said  defendants." 

To  reverse  the  judgment  of  the  Circuit  Court,  a  writ  of  error 
has  been  brought  to  this  Court.  The  errors  relied  on  are,  1st. 
That  the  notice  given  by  Swan  to  the  constable  alleges  that  the 
property  claimed  by  him,  had  been  levied  on  by  an  execution  in 
favor  of  John  Pearce,  Jesse  Pearce,  and  Lavina  Pearce,  instead 
of  an  execution  in  favor  of  Jesse  Pearce  and  Lavina  Sharp  ; — 2d. 
Because  the  appeal  bond  was  not  executed  on  the  day  the  trial 
was  had  before  the  justice  of  the  peace,  constable  and  jury  ; — 3d. 
Because   it   is   uncertain    against  whom   the  judgment  is  given. 

(1)  Gale's  Stat.  587-S. 
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These  errors  will  be  noticed  in  their  order.  The  Court  are  of 
opinion,  that  the  "  ^ct  prescribing  the  mode  oj  trying  the  right 
of  property, "(1)  passed  29th  July,  1827,  does  not  require  the 
claimant,  in  the  notice  he  serves  on  the  constable,  to  state  on 
whose  execution  the  levy  had  been  made.  It  is  sufficient  to  notify 
the  constable  that  he  claims  the  goods  levied  on,  forbids  the 
sale,  and  intends  to  prosecute  his  claim.  Anything  more  was 
surplusage,  and  could  not  vitiate  the  notice,  particularly  as  no 
objection  was  made  to  the  notice  before  the  justice  and  constable. 

Had  Pearce  and  Sharp  objected  that  the  notice  was  insufficient 
to  compel  them  to  litigate  the  right  to  levy  on  the  goods,  the  only 
efiect  of  such  an  objection  would  have  been  a  dismissal  of  the 
proceedings,  and  then  the  claimant  could  have  given  a  new  notice. 
This  objection  is  in  the  nature  of  a  plea  in  abatement,  and  accor- 
ding to  the  case  of  Conly  v.  Good, (2)  ought  to  have  been  made 
before  the  justice  and  constable.  No  objection  having  been  raised 
either  before  the  justice  and  constable,  or  in  the  Circuit  Court,  it 
is  now  too  late  and  consequently  cannot  be  assigned  for  error. 

The  second  assignment  of  error  presents  some  difficulty. 
By  an  examination  of  the  appeal  bond  contained  in  the  record,  it 
appears  that  the  trial  before  the  justice,  constable,  and  jury,  was 
had  on  the  13th  day  of  April,  and  the  appeal  bond  was  executed 
on  the  14th  ;  but  it  is  not  clearly  stated  whether  the  verdict  of 
the  jury  was  delivered  on  the  13th  or  14th.  If  it  is  conceded, 
and  it  is  probably  a  fair  inference,  that  the  verdict  was  rendered 
on  the  13th,  the  two  questions  are  presented  for  consideration  : 
1st.  Does  the  statute  require  an  appeal  to  be  taken  on  the  day  of 
delivering  the  verdict?  And  if  it  does,  then  does  not  the  appear- 
ance of  Pearce  and  Sharp,  in  the  Circuit  Court,  without  objection, 
waive    the    irregularity? 

The  appeal  to  the  Circuit  Court,  is  given  by  the  5th  section  of 
the  act,  and  although  no  time  is  mentioned  within  which  the 
appeal  may  be  taken,  yet  no  doubt  can  exist  that  it  should  be 
taken  before  the  Courtis  dissolved,  and  the  parties  have  dispersed, 
(3)  for  the  following  reasons.  An  appeal  is  a  continuation  of 
the  former  suit,  and  suspends  all  proceedings  in  the  Court  below. 
Unless  it  is  taken  during  the  sitting  of  the  Court,  the  opposite  party 
will  have  no  means  of  knowing  of  its  existence,  as  the  statute 
makes  no  provision  to  give  notice  of  the  pendency  of  the  appeal. 
The  object  of  taking  the  appeal  is  defeated,  if  the  appeal  is  not 
taken  immediately  ;  for  as  soon  as  the  verdict  of  the  jury  is  de- 
livered,   if   the  decision  is  in  favor  of  the  right  of  the  execution 


(1)  R.  L.  537 :  Gale's  Stat.  5Sfi.  (2)  lireese  96.  (Post  579) 

(3)  The  Act  of  Jau.  80th,  1835,  provides  that  "  All  appeals  from  the  judgments  on  the 

trial  of  the  right  of  property,  shall  be  demanded  on  the  day  of  such  trial,  and  the  bond 

entered  into  before  the  Clerk  of  the  Circuit  Court  within  rive  days  from  such  trial." — 

Acts  of  1885,  50;  Gale's  Stat.  588. 
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creditor,  the  officer  may  proceed  to  sell  the  goods  ;  or,  if  the  ver- 
dict is  for  the  claimant,  the  property  is  delivered  over  to  him. 
In  either  event,  the  prosecution  of  an  appeal  would  be  entirely 
useless.  And  lastly,  when  the  justice,  constable,  and  jury  have 
separated,  and  the  parties  gone  from  the  place  of  trial,  the  court 
is  junctus  officio,  and  can  do  no  act  for  the  continuing  the  suit  in 
existence.  The  functions  of  the  court  having  ceased  to  exist,  the 
appeal  was  irregularly  allowed  on  the  day  subsequent  to  the  trial. 

Having  arrived  at  the  result  that  the  appeal  was  irregularly 
taken,  it  becomes  a  question  whether  the  plaintiffs  in  error,  by 
appearing  in  the  Circuit  Court,  without  objection,  have  not  waived 
the  irregularity  of  the  appeal,  and  are  to  be  considered  as  appear- 
ing by  consent.  The  statute  clearly  gives  the  Circuit  Court 
power  to  re-try  the  right  of  property  in  the  same  manner  as  it 
may  be  done  before  the  justice  and  constable.  Taking  the  appeal, 
executing  the  bond,  and  delivering  the  papers  to  the  clerk  of  the 
Circuit  Court,  are  the  means  provided  by  law,  by  which  the 
cause  is  transferred  from  the  justice  and  constable  to  the  Circuit 
Court.  These  means  are  in  the  nature  of  process  to  remove  the 
cause  from  the  inferior  to  the  superior  court.  When  the  process 
by  which  a  court  obtains  jurisdiction  of  a  cause,  is  irregular,  if 
no  objection  is  made,  the  irregularity  is  waived.  The  irregularity 
is  not  like  the  case  of  a  defect  of  jurisdiction  over  the  subject 
matter,  for  the  statute  gives  jurisdiction  to  the  justice  and  con- 
stable in  the  first  instance,  and  to  the  Circuit  Court  by  appeal. 
Nor  is  it  like  the  case  where  jurisdiction  is  given  to  an  inferior 
court,  which  must  proceed  in  the  manner  pointed  out  by  the 
statute,  or  its  proceedings  will  be  coram  non  judice  and  void, 
because  as  we  have  seen,  the  justice  and  constable  had  rightfully 
exercised  jurisdiction  over  the  cause,  and  the  Circuit  Court  being 
a  court  of  general  jurisdiction,  may  obtain  jurisdiction  over  the 
cause  either  in  the  mode  pointed  out  by  the  statute,  by  consent 
of  the  parties,  or  by  the  presumed  consent  of  the  parties  where 
irregular  process  is  not  objected  to.(l)  We  are  therefore  of 
opinion  that  the  plaintiffs  in  error,  by  appearing  in  the  Circuit 
Court,  have  waived  nil  objections  to  the  irregularity  of  the  appeal.* 

The  last  error  relied  on,  as  to  the  form  of  the  judgment  for 
costs,  is  entirely  without  foundation.  The  judgment  is  rendered 
perfectly  clear  when  taken  in  connection  with  the  verdict.  The 
verdict  finds  the  property  to  belong  to  Swan,  and  the  judgment 
is  that  Swan  retain  the  property,  and  that  he  recover  his  coste 
against  the  said  defendants.  The  said  defendants  can  mean  only 
Pearce  and  Sharp,  as  the  costs  are  expressly  given  to  Swan. 

The  judgment,  therefore,  of  the  Circuit  Court,  is  affirmed 
with  costs. 

Judgment  affirmed. 

(l)  Baston  ttal.  v.  Altum,  AnteWb.  [a)  Harrison  vs.  Singleton,  2 Scam,  R.  SI. 
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David  Marston,  appellant  v.  John  R.  Wilcox,  appellee. 
Appeal  from    Hancock. 

Where  W.  held  a  note  dated  Oct.  21, 1823,  tor  $200,  made  by  M.  and  payable  to  W.  thirty 
days  after  date  ;  and  another  note  for  $453,10,  dated  Aug.  9,  1815,  signed  also  by  M.,  and 
M.  died  March  9.  1831;  and  after  M.'s  death,  a  receipt  was  found  among  his  papers, 
given  by  W.  to  M.  in  full  of  all  demands,  dated  Feb.  3,  1831,  and  another  receipt  in 
which  W.  promised  to  collect  a  note  for  $50,  and  to  pay  over  the  proceeds  to  the  intes- 
tate, after  deducting  25  percent,  for  collecting,  dated  December  25th,  1830:  Held  that 
the  receipts  were  prima  facie  evidence  of  the  payment  of  the  notes. 

A  receipt  in  full  of  all  demands  is  prima  fade  evidence  of  the  payment  of  all  notes  and 
i-.laims  existing  at  the  time  the  receipt  is  given. («) 

Tins  cause  was  decided  in  the  Circuit  Court  at  tlie  April  term, 
1834,  before  the  Hon.  Richard  M.  Young. 

A.  Williams,  for  the  appellant,  cited  3  Blac.  Com.  371  ;  Gil- 
bert's Ev.  204,  309  ;  Espinasse's  N.  P.  3,  4  ;  Jacob's  Diet,  title 
Acquittance ;  Comyn's  Dig.  title  Release  E,  1  ;  2  Stark.  Ev. 
32  ;  3  Stark.  Ev.  1085, 1271. 

T.  Ford  and  J.  W.  Whitney,  for  the  appellee. 

Smith,  Justice,  delivered  the  opinion  of  the  Court : 
From  the  record  in  this  cause,  it  appears  that  letters  of  admi- 
nistration were  granted  to  Wilcox,  as  a  creditor  of  the  estate  of 
one  Morrill  Marston,  on  the  7th  of  June,  1831.  That  on  the 
26th  of  Sept.,  1831,  on  the  application  of  the  plaintiff,  those 
letters  were  revoked  by  the  Judge  of  Probate,  on  the  ground 
that  Wilcox  was  not  a  creditor  of  the  intestate,  and  had  obtained 
the  same  by  fraudulent  representation  of  the  indebtedness  of  the 
intestate  to  him,  and  new  letters  were  granted  to  the  plaintiff,  as 
next  of  kin  to  the  intestate.  To  this  decision  of  the  Probate 
Court,  Wilcox  excepted,  and  appealed  to  the  Circuit  Court.  The 
Circuit  Court  reversed  the  decision  of  the  Court  of  Probate,  on 
the  ground  of  the  want  of  authority  in  the  Court  of  Probate  to 
review  or  reverse  its  first  decision,  on  the  alleged  ground  of 
fraud.  This  decision  of  the  Circuit  Court  was  appealed  from  to 
this  Court,  at  a  former  term.  This  Court  reversed  the  decision 
of  the  Circuit  Court,  and  remanded  the  cause,  with  direction  to 
proceed  in  the  cause  under  the  evidence. (1)  The  Circuit  Court, 
on  a  re-hearing  of  the  cause,  reversed  the  judgment  of  the  Court 
of  Probate,  on  the  testimony  given  in  the  cause,  which  is  all 
embodied  in  the  bill  of  exceptions.  From  this  decision  the 
plaintiff  has  appealed  to  this  Court. 

The  only  questions,  then,  to  be  now  decided,  rest  entirely  on 
the  character  of  that  evidence,  and  the  weight  which  should  be 

(rt)  Frink  vt.  Bolton,  15  111.  R.  343,  and  notes.  (1)  Ante  60. 
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atachcd  to  it,  and  the  legal  force  and  presumption  which  accom- 
pany, and  may  be  fairly  and  reasonably  deduced  from  it. 

The  defendant,  Wilcox,  to  establish  bis  being  a  creditor  of  the 
intestate,  produced  a  note  for  two  hundred  dollars  payable  to 
Wilcox  thirty  days  after  date,  signed  by  the  intestate,  and  dated 
at  Fort  Edwards,  Illinois,  October  21,1823;  and  another  note 
for  $453,10,  payable  to  one  Beavin  Johnson,  dated  Salem,  August 
9th,  1815,  and  signed  also  by  intestate.  The  intestate,  it  was 
proved,  died  9th  of  March,  1831.  The  signature  of  the  intestate 
is  considered  to  have  been  proved,  although  a  considerable 
number  of  the  witnesses  called  to  prove  the  hand  writing,  speak 
doubtingly  and  equivocally  of  the  signature.  On  the  part  of  the 
plaintiff,  a  receipt  from  Wilcox  to  the  intestate  injullofall 
demands,  dated  3d  February,  1831,  and  another  receipt  in  which 
Wilcox  promised  to  collect  a  note  for  $50,  and  to  pay  over  the 
proceeds  to  the  intestate,  after  deducting  25  per  cent,  for  collect- 
ing, dated  December  25th,  1830,  were  produced  and  read  in  evi- 
dence. 

A  witness  on  the  part  of  the  plaintiff,  likewise  proved  that  in 
1830,  the  intestate  gave  an  order  on  Wilcox  for  a  small  sum  of 
money,  which  the  witness  presented  to  Wilcox,  who  either  said 
he  would  pay  it,   or  call   and  see   the    intestate  about  it.     This 
witness,  after  the  testimony  was  closed,  was  recalled  on  the  next 
day,  to  establish  some  confession  or  statement  that  the  intestate 
had  said,  "He  had  raised  money  for  the  said  Wilcox,  or  had  to 
raise  some  ;"  but  the  evidence  is  altogether  loose,  vague,  and  too 
uncertain  to  be  relied  on,   and  seems  to  have  been  elicited  from 
the  witness,  after  his  examination  in  chief  on  the  day  before,  by 
Wilcox  in  a  conversation  intended  to  refresh  the  witness'  memory, 
and  is  not  altogether  free  from  suspicions  as  to  its  character  and 
credibility,  from  the  manner  in  which  it  was  brought  out.     This 
is  the  whole   testimony   in  the  case   deemed  to  be   material  and 
applicable  to  the   matter  in  controversy ;    and  the   point   to  be 
determined  seems  to  be  the  simple  question  of  the  effect  of  the 
receipt  in  full,  and  whether  it  is  not  prima  facie  evidence  of  an 
extinguishment  of    the    two    notes  of  hand    held    by    Wilcox. 
When  the  great  lapse  of  time  is  considered  between  the  making 
of  the  notes  and  the  time  of  setting  up  the  demand  under  them, 
the  period  in  the  one  case  being  over  sixteen  years,  and  in  the 
other  eight  years,  there  can,  I  should  suppose,  be  no  doubt  left  on 
the  mind,    that   these  were   stale   demands.     The   party  holding 
them   during    all   that  period  of  time,   without  having  made  a 
demand  of  payment,  and  no  acknowledgment  of  the  intestate  at 
any  time  that  he  owed  the  several   amounts,   appearing,  should, 
under  every  just  and  legal  presumption,  be  considered  as  being 
concluded  by  ,  his  receipt   executed  in   1831  ;    and   such   receipt 
must  be  taken  to  be — in  the  absence  of  evidence  to  show  that  the 
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notes  were  excepted  from  its  general  and  comprehensive  terms — 
what  the  phraseology  imports,  a  receipt  in  full  of  all  claims  what- 
soever. If  it  was  not  so  intended  by  the  party  signing  it,  then 
it  rested  with  him  to  show,  by  evidence,  that  such  exception  was 
made,  and  that  might  have  been  shown  by  the  declaration  of  the 
parties  at  the  time  of  making  such  receipt,  by  acknowledgment 
of  the  intestate  afterwards,  or  by  an  admission  of  the  intestate 
that  he  owed  the  notes,  or  any  other  act  or  declaration  equivalent 
thereto.  On  the  contrary,  the  force  of  the  receipt  and  the  strong 
presumption  from  the  great  lapse  of  time,  that  the  notes  had  been 
liquidated  and  paid,  are  greatly  fortified  by  the  receipt  given  in 
1830,  for  the  note  received  for  collection,  and  the  testimony  re- 
lative to  the  order  given  by  the  intestate  in  1830,  on  Wilcox,  for 
money,  and  his  reply  thereto.  It  is  inconceivable  to  suppose  that 
if  Wilcox  held  these  notes  at  the  time,  and  they  were  in  reality 
due  and  unpaid,  he  should  not  have  asserted  the  indebtedness  of 
the  intestate  to  him  on  the  presentation  of  the  order,  and  should 
not  also  have  required  the  application  of  the  proceeds  of  the  note 
given  for  collection,  towards  the  payment  of  his  demands  arising 
under  the  two  notes. 

From  the  receipt,  and  the  concurring  acts  and  circumstances  ac- 
companying the  whole  transactions  between  the  parties,  as  devel- 
oped by  the  testimony,  it  is  apparent  that  the  judgment  of  the 
Circuit  Court  is  erroneous.  It  is  accordingly  reversed  ;  and  judg- 
ment is  to  be  entered  in  this  Court  for  the  appellant,  with  the 
costs  in  this  Court,  and  in  the  Circuit  and  Probate  Courts. 

Judgment  7%eversed. 


George  Leidig;  appellant  v.  Daniel  Rawson,  appellee. 
Appeal  Jrom   Montgomery. 

In  actions  for  malicious  prosecutions,  it  is  a  rule  of  law  that  there  must  bo  both  malice 

and  a  want  of  probable  cause,  to  justify  a  recovery. 
In  an  action  for  malicious  prosecution,  the  defendant  may  give  in  evidence  any  facts  which 

show  that  he  had  probable  cause  for  prosecuting,  anil  that  he  acted  in  good  faith,  on 

the  ground  of  suspicion. 
The  gist  of  the  action  for  malicious   prosecution,  is,  that  the  prosecutor  acted  maliciously-, 

and  without  probable  cause.    If  there  is  no  malice,  or  if  there  is  probable  cause,  the 

action  will  not  lie. 
The  rule  applicable  to  variances,  i-,  that  whenever  an  instrument  of  writing  or  a  record 

is  not  the  foundation  of  the  action,  a  variance  is  not  material  unless  the  discrepancy  is 

so  great  as  to  amount  to  a  strong  probability  that  it  cannot  be  the  instrument  or  record 

described. 
In  an  action  for  the  malicious  prosecution  of  the  plaintiff  on  a  charge  of  perjury  in  making 

a  complaint  before  a  justice  of  the  peace,  that  the  defendant  had  committed  a  larceny, 

the  defendant  asked  the  following  question  of  a  witness,  who  was  his  counsel  before 
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th.^  justice :  '  'Did  the  defendant  understand,  on  the  trial  before  the  justice,  that  he  waa 
answering  to  a  prosecution  for  stealing?" — Held  that  the  question  was  improper. 

This  cause  was  tried  at  the  October  term,  1835,  of  the  Mont- 
gomery Circuit  Court,  before  the  Hon.  Sidney  Breese.  The  jury- 
found  a  verdict  for  the  plaintiff  in  the  Court  below,  the  appellee, 
for  $325.  Judgment  was  rendered  upon  this  verdict.  The  de- 
fendant appealed  to  this  Court. 

A.  Cowles  and  J.  Semple,  for  the  appellant,  contended, — 

1st.   The  gist  of  the  action  is  malice. 

2d.  It  is  competent  for  the  defendant  to  show  an  honest  inten- 
tion, in  relation  to  the  act  charged  as  malicious.  2  Stark.  Ev. 
and  cases  cited,  921,  922. 

3d.  The  question  of  malice  is  alone  for  the  jury.  2  Stark.  Ev. 
923-4,  911,  922,  916. 

H.  Eddy,  J.  S.  Gkeathouse,  and  S.  T.  Sawyer,  for  the  ap- 
pellee, cited  2  Stark.  Ev.  912  ;  2  Pirtle's  Dig.  170-178. 

Lockwood,  Justice,  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  trespass  on  the  case,  commenced  by 
Rawson  against  Leidig,  in  the  Montgomery  Circuit  Court,  for 
maliciously  indicting  Rawson  for  perjury.  The  defendant  below 
pleaded  not  guilt}-.  On  the  trial  of  the  cause,  Leidig  read  in  evi- 
dence to  the  jury,  without  objection,  an  affidavit  made  before 
Josiah  Wright,  Esq.,  a  justice  of  the  peace  for  Montgomery 
county,  by  Daniel  Rawson,  in  the  words  following,  to  wit: 

"  March  3d  day,  in  1834,  The  People  of  the  State  of  Illinois, 
against  John  Steerman  and  George  Leidig  and  Henry  Bloodner, 
Whereas  Daniel  Rawson,  of  Bond  county,  and  State  of  Illinois, 
personally  appeared  before  me,  a  Justice  of  the  Peace  in  and  for 
the  county  of  Montgomery,  and  State  of  Illinois,  and  made  oath 
that  the  above  named  John  Steerman  and  George  Leidig  and 
Henry  Bloodner  did  forcibly  take  away  two  yoke  of  oxen,  and 
other  articles,  which  I  believe  I  had  an  interest  in  :" 

Which  being  read  to  the  jury,  Leidig's  counsel  offered  to  give 
evidence  to  prove  that  Rawson,  in  making  said  affidavit,  swore 
falsely  ;  but  the  Court  decided  that  such  evidence  should  not  be 
given  to  the  jury.  To  which  opinion  the  defendant  excepted. — 
The  following  exceptions  were  also  signed  on  the  trial,  to  wit : 
"That  defendant  called  J.  A.  Wakefield,  Esq.,  who  was  counsel 
I'M-  George  Leidig,  before  Josiah  Wright,  Esq.,  on  3d  of  March, 
1834,  in  the  prosecution  of  the  People  against  Leidig  and  others, 
to  prove  that  Leidig  understood  that  case  to  be  for  larceny  in 
taking  Rawson's  oxen,  and  proposed  this  question  :  l  Did  the  de- 
fendant, Leidig,  understand  on  the  trial  before  Justice  Wright, 
that  lie  was  answering  to  a  prosecution  for  stealing  the  oxen?' 
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•which  was  objected  to  by  the  plaintiff,  and  the  objection  sustained 
by  the  Court.'" 

The  refusal  of  the  Court  to  permit  the  defendant  to  give  evi- 
dence to  prove  that  Rawson  in  making  the  affidavit  swore  falsely, 
and  the  decision  of  the  Court  in  refusing  to  receive  the  testimony 
of  Wakefield,  are  assigned  for  error. 

The  questions  arising  out  of  these  bills  of  exceptions,  will  be 
examined  in  their  order.  The  reason  why  the  Circuit  Court 
refused  to  permit  the  defendant  to  prove  the  affidavit  of  the 
plaintiff  to  be  false,  is  not  stated  in  the  bill  of  exceptions.  It  is 
however  fairly  to  be  presumed,  that  it  was  because  there  was  a 
variance  between  the  affidavit  read  on  the  trial,  and  the  oath 
alleged  in  the  indictment  to  have  been  taken  by  Rawson  before 
the  justice  ;  the  making  of  which  oath,  was  the  foundation  of  the 
indictment  for  perjury.  If  the  variance  was  the  cause  of  reject- 
ing the  testimony  to  prove  its  falsity — and  no  other  reason  ap- 
pears probable — the  Court  below  erred.  The  affidavit  being  read 
without  objection,  was  an  implied  admission  on  the  part  of  the 
plaintiff,  that  it  was  the  affidavit  or  oath  that  was  before  the  grand 
jury,  as  the  basis  of  the  indictment  against  him.  For  what  pur- 
pose did  Leidig  offer  this  affidavit  to  the  jury,  as  part  of  his 
defence,  unless  to  show  the  grounds  he  had  for  prosecuting  Raw- 
son  for  perjury  ?  The  Court  can  perceive  no  other  object,  and  the 
plaintiff  not  objecting  to  it,  is  precluded  from  denying  that  it  was 
relevant  to  the  point  in  issue. 

In  actions  for  malicious  prosecutions,  it  is  a  rule  of  law,  that 
there  must  be  both  a  malice  and  a  want  of  probable  cause,  to 
justify  a  recovery.  This  rule  of  the  law  is  founded  upon  princi- 
ples of  public  policy.  (1) 

The  defendant  may  give  in  evidence  any  facts  which  show  that 
he  had  probable  cause  for  prosecuting,  and  that  he  acted  in  good 
faith,  upon  the  ground  of  suspicion. (2) 

But  conceding  that  there  is  a  variance  between  the  affidavit 
read,  and  the  oath  mentioned  in  the  declaration,  and  that  the 
plaintiff  had  objected  to  the  reading  of  the  affidavit,  ought  the 
objection  to  have  prevailed  ?a  The  rule  of  law  applicable  to 
variances,  is,  that  whenever  an  instrument  of  writing  or  a  record 
is  not  the  foundation  of  the  action,  a  variance  is  not  material, 
unless  the  discrepancy  is  so  great  as  to  amount  to  a  strong  proba- 
bility that  it  cannot  be  the  instrument  or  record  described.  Test 
this  affidavit  by  this  rule.  It  is  to  be  observed  that  it  is  not 
stated  in  the  indictment,  whether  the  oath  administered  by  the 
justice  to  Ravvson,  was  or  was  not  in  writing.  The  oath  men- 
tioned in  the  indictment,  and  the  affidavit,  were  both  made  before 
the  same  justice,  and  on  the  same  day.  The  prosecutions  in 
both  were  carried  on  in  behalf  of  the  People.     The  indictment 

1)  2  Stark.  Ev.  911,  and  authorities  there  cited.  (2)  2  Stark  Ev.  910. 

(a)  Post  334. 
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alleges  that  Rawson  charged  Leidig  with  feloniously  taking  two 
yoke  of  oxen,  two  ploughs,  and  two  log  chains,  the  property  of 
Rawson.  The  affidavit  states  that  Leidig  and  others  did  forcibly 
take  away  two  yoke  of  oxen  and  other  articles  which  Rawson  be- 
lieved he  had  an  interest  in.  From  this  comparison  of  the 
two  statements,  no  doubt  can  exist  that  they  both  refer  to  the 
same  transaction.  For  what  object  could  Rawson  make  his  com- 
plaint to  the  justice,  on  oath,  but  to  charge  Leidig  with  stealing 
his  oxen  and  other  articles.  The  justice  could  not  try  an  action 
of  trespass  for  taking  the  oxen,  as  their  value,  with  the  other  ar- 
ticles, was  much  beyond  a  justice's  jurisdiction.  Had  Rawson 
intended  to  institute  a  civil  action  against  Leidig,  no  oath  would 
have  been  necessary.  The  complaint  that  was  exhibited  in  the 
affidavit  before  the  justice  of  the  peace,  was  substantially,  though 
not  technically,  a  charge  that  Leidig  had  feloniously  stolen  the 
oxen  and  other  articles ,  and  so,  doubtless,  the  justice  and  Rawson 
considered  the  matter  Avhen  the  oath  was  administered  and  the 
warrant  issued.  The  language  used  in  the  indictment,  is  that  of 
the  grand  jury  and  the  prosecuting  attorney,  and  for  which  Leidig, 
as  the  prosecutor,  is  not  responsible,  if  he  stated  nothing  but 
facts,  however  great  the  variance  may  be  between  the  language 
used  in  the  indictment,  and  the  facts  sworn  to  by  the  prosecutor. 
To  illustrate  this  position  :  Suppose  A.  goes  before  the  grand 
jury,  and  swears  that  B.  has  stolen  his  goods.  The  grand  jury, 
however,  find  a  bill  for  robbery.  On  the  trial  B.  is  acquitted 
because  the  charge  is  not  proved  as  laid.  B.  then  brings  his 
action  against  A.  Would  it  not  be  competent  for  A.  to  show 
that  he  only  complained  against  B.  for  larceny,  before  the  grand 
jury,  and  that  B.  was  guilty  of  the  larceny  charged  ?  Certainly 
he  could  ;  for  the  gist  of  the  action  for  malicious  prosecution,  is, 
that  the  prosecutor  acted  maliciously,  and  without  probable  cause. 
If  there  is  no  malice,  or  if  there  is  probable  cause,  the  action  will 
not  lie.  The  mistake  of  the  grand  jury,  in  finding  a  wrong  bill, 
cannot  make  a  party  liable  who  has  acted  in  good  faith. 

Again,  suppose  Leidig  in  entering  his  complaint  to  the  grand 
jury,  had  exhibited  the  affidavit  above  referred  to,  and  complain- 
ed that  Rawson  in  making  that  affidavit,  had  sworn  falsely  ;  yet 
the  grand  jury  had  found  the  bill  of  indictment  described  in  the 
declaration,  and  on  the  trial  of  the  indictment,  Rawson  was 
acquitted,  because  the  Court  decided  upon  the  production  of  the 
affidavit,  that  no  such  false  oath  had  been  taken,  as  the  one  set 
forth  in  the  indictment  ;  would  it  not  be  competent  for  Leidig 
on  the  trial  of  an  action  for  malicious  prosecution,  to  show  that 
there  was  falsehood  in  the  affidavit.  It  clearly  would.  The 
Court  are  therefore  of  opinion,  that  circumstanced  as  this  case 
was,  the  Circuit  Court  erred  in  refusing  to  permit  Leidig  to  prove 
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the  falsity  of  the  affidavit  read  on  the  trial,  we  are  also  of  opin- 
ion that  the  Circuit  Court  decided  correctly  in  refusing  to  per- 
mit Wakefield  to  answer  the  question  asked  him.  Had  the 
question  been  whether  he,  as  counsel  of  Leidig,  had  informed 
him  that  he  was  prosecuted  for  larceny,  the  question  would  have 
been  proper  as  part  of  the  res  gesta.  It  might  have  tended  to 
show  the  absence  of  malice.  (1) 

The  judgment  of  the  Circuit  Court  is  reversed  with  costs,  and 
the  cause  remanded  with  directions  to  the  Circuit  Court  of  Mont- 
gomery county,  to  award  a  venire  de  novo. 

Judgment  reversed. 

Note.    See  as  to  Variance,  the  ease  of  Nowlin  v.  Bloom,  Breese  9£. 
(1)  2  Starkie  992. 


John  Jones.  Thomas  Jones,  and  William  Jones,  appel- 
lants v.  John  Doe  ex  dem  Betsey  Bramblet  and  Nancy 
Bramblet,  appellees. 

Appeal  from   Gallatin. 


Where  A.  devised  land  to  C,  to  take  effect  on  the  death  of  the  wife  of  A.,  on  condition 
that  O.  would  become  bound  to  and  live  with  A's  wife  until  C.  should  be  married,  evi- 
dence of  the  declarations  of  the  wife  of  A.,  that  she  did  not  desire  C.  to  be  bound  to  her 
is  relevant  and  proper.  If  A.'s  wife  voluntarily  dispense  with  the  performance  of  the 
condition,  the  estate  will  take  effect. 

The  performance  of  a  condition,  where  it  has  been  voluntarily  dispensed  with,  is  not 
essential  or  necessary  to  the  perfection  of  an  estate. 

The  declarations  and  acts  of  a  third  person,  are  not  legal  evidence. 

If  there  exist  any  obscurity  in  the  language  of  a  will,  owing  to  its  peculiar  phraseology, 
and  the  seeming  incongruities  of  its  several  parts,  and  the  Court  can  ascertain  the  real 
intention  of  the  testator  and  give  effect  to  the  several  parts  of  the  will  without  rendering 
any  component  part  inoperative,  it  is  bound  so  to  do. 

If  there  be  two  devises  in  a  will  of  the  same  property  to  two  diftereut  persons,  and  the 
first  create  an  estate  of  inheritance,  the  second  devise  without  words  of  perpetuity,  will 
not  destroy  the  first,  and  will  create  a  life  estate  only,  with  reversion  in  the  heirs  of  the 
first  devisee. 

If  a  testator  annex  a  condition  to  the  creation  of  an  estate,  the  performance  of  which 
afterwards  becomes  impossible,  the  devisee  will  take  the  estate  discharged  of'the  con- 
dition. 

Words  of  inheritance  or  perpetuity,  are  essential  to  create  a  fee. 

A  devise  without  words  of  perpetuity  or  inheritance,  creates  a  life  estate  only. 

This  was  an  action  of  ejectment  brought  by  plaintiff's  lessors, 
to  recover  possession  of  the  S.  E.  qr.  of  Sec.  14,  T.  8,  S.  R.  6 
East.  In  the  year  1830,  John  Brown,  under  and  by  virtue  of 
whose  will  the  lessors  of  the  plaintiff  claim  title,  died  seized  of 
two  tracts  of  land  in  Gallatin  county,  which  he  bequeathed  with 
his    personal    property,    "to   his  well  beloved  wife  Sarah,  for  to 
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have  the  benefit  and  profit  of  the  farms  and  improvements  thereon 
during  her  natural  life,  and  at  her  death  to  descend  to  her  heirs' 
except  the  S.  B.  qr.  Sec.  14,  T.  8,  S.  R.  6  East,"  (the  same 
land  this  action  was  brought  to  recover, )  <  'which  is  given  equally  to 
two  infant  children,"  then  living  in  his  family,  "named  and  called 
Betsey  Bramblet  and  Nancy  Bramblet,  (the  lessors  of  the  plain- 
tin  in  the  Court  below,)  daughters  of  Benjamin  and  Polly  Bram- 
blet. This  land  is  given  to  the  aforesaid  Nancy  and  Betsey  if 
they  should  continue  to  live  with  my  wife,  and  are  bound  to  her 
and  continue  to  live  with  her,  until  married."  Mrs.  Sarah  Brown 
the  wife  of  the  testator,  died  in  1882,  and  Thomas,  William,  and 
John  Jones,  defendants  below,  took  possession  of  the  lands  as 
heirs  at  law. 

The  evidence  on  the  part  of  the  plaintiff,  material  to  the  issue 
on  the  trial  of  this  cause,  was  in  substance  as  follows  :  George 
Wright  testified,  that  the  testator,  John  Brown,  died  in  .March 
18o0,  and  that  in  the  fall  of  the  same  year,  his  wife,  Mrs  Sarah 
Brown,  removed  to  Kentucky,  leaving  the  children  (the  Bram- 
bles) in  the  care  of  their  grandmother,  Mrs.  Nancy  Brown, 
mat  Mrs.  barah  Brown  had  never  requested  or  desired  that  the 
children  should  be  bound  to  her,  and  she  was  unable  to  take 
charge  of  them  and  raise  them  herself  ;  but  had  nothing  against 
the  children's  having  the  land. 

Mrs.  Nancy  Brown  testified  that  in  the  summer  following  testa- 
tor s  death,  witness  took  the  children  at  the  desire  of  Mrs  Sarah 
Brown,  who  did  not  want  them  bound  to  her,  and  was  unable  to 
take  care  of  them  if  they  had  been.  The  defendants  then  offered 
to  prove  by  a  witness,  that  she,  as  grandmother  of  the  Bramblets 
had  often  said  they  never  should  be  bound  to  Mrs.  Sarah  Brown' 
which  the  Court  refused.  Whereupon  the  defendants,  by  their 
counsel,  objected  to  the  introduction  of  all  the  foregoing  testi- 
mony, and  excepted  to  the  opinion  of  the  Court  m  admitting 
parol  evidence,  except  so  far  as  it  went  to  show  a  compliance 
with  that  part  of  the  will  which  made  it  necessary  for  the  lessors 
of  the  plaintiff  to  continue  with  Mrs.  Sarah  Brown,  and  that  she 
since  the  making  of  the  will,  had  died.  Judgment  was  entered 
tor  the  plaintiff  on  the  verdict  of  the  jury. 

Jesse  J.  Robinson,  for  the  appellants,  relied  on  the  following 
points  and  authorities.  ° 

1st.  If  the  lessors  of  the  plaintiff  had  been  bound  under  the 
will,  to  Sarah  Brown,  it  should  have  appeared  by  record  evidence 
alone.     H.  Dig.  68. 

2d.  If  parol  evidence,  though  erroneous,  be  admitted  for  one 
party,  it  should  not  be  rejected  as  to  the  other.     Con.  Dig   170 

3d.  Where  a  fee  simple  is  conveyed  to  one,  there  is  no  estate 
remaining.  4  Dane  301,  §  3  ;  4  Dane  614,  §  6.    The  defendants 
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are  entitled  under  the  will  to  the  bequeathed  land  as  heirs  of 
Sarah  Brown,  the  testator's  wife  :  for  it  is  given  and  bequeathed 
to  them  alone  absolutely  and  unconditionally,  viz.  "during  her 
natural  life,  and  at  her  death  to  descend  to  her  heirs."  Here  is 
clearly  a  life  estate  given  to  Sarah  Brown,  and  the  fee  to  her 
heirs.     This  may  be  clone  and  is  legal. 

4th.  But  the  lessors  of  the  plaintiff  say  the  land  sued  for  is 
excepted  out  of  the  gift  and  bequest  to  Sarah  Brown  and  her 
heirs,  and  given  to  them  in  fee  simple.  This  cannot  be  the  fact, 
for  "the  devise  to  the  lessors  is  void,  as  inconsistent  with  the 
absolute,  unqualified  interest  of  defendants."  The  fee  cannot 
be  given  to  one,  and  a  life  estate  afterwards  carved  out  of  it  and 
given  to  another.  The  exception  in  the  will  is  repugnant  to  the 
estate  previously  demised  and  vested,  and  therefore  void.  So 
that  the  former  disposition  of  the  land  would  remain  as  if  the 
after  excepting  clause  had  never  been  made.  4  Dane's  Abr.  92- 
4,  §  1,  3,  4,  5,  9,10,  11  ;  1  Shep.  Touch.  79.  The  exception  is 
also  void  because  of  the  uncertainty  in  the  description  of  the 
land  or  estate  excepted,  there  being  no  words  of  reference,  such 
as  "aforesaid,"  or  of  specific  identification  as  are  used  in  the  gift 
or  bequest  to  Sarah  Brown  and  her  heirs,  lb.  and  also  4  Dane's 
Abr.  505  §  7. 

5th.  Conceding  the  legality  of  the  exception,  the  devise  in  the 
testator's  will  creates  only  a  life  estate  in  the  plaintiff's  lessors, 
for  the  bequest  hath  no  words  of  inheritance  or  perpetuity  in  it ; 
and  such  words  are  indispensible  to  convey  a  fee.  2  Blac.  Com. 
108-15  ;  4  Dane'  Abr.  305  §  12,  307  §  22,  609  §  6,  615  §  11. 

6th.  The  estate,  before  it  could  vest  in  plaintiff's  lessors,  was 
made  to  depend  upon  three  separate  and  distinct  conditions 
precedent,  none  of  which  were  proven  to  have  been  complied 
with  or  performed.  Whatever  estate  was  given  by  the  devise, 
was  conditionally  given,  to  take  effect  or  not  upon  the  perform- 
ance or  non-performance  of  the  condition,  2  Blac.  Com.  154-7; 
4  Dane's  Abr.  162  §  1,  164  §  9,  782  §16,  783  §  17.  If  the 
condition  be  only  subsequent,  and  the  estate  be  given  to  another, 
it  must  be  strictly  performed.  4  Bac.  Abr.  420.  Conditions  that 
destroy  an  estate  must  be  performed  strictly.  4  Dane's  Abr. 
164  §  9.  The  Court  cannot  make  a  will,  or  interpret  by  an 
arbitrary  construction,  nor  take  into  their  consideration  any 
subsequent  alteration  of  events.  4  Dane's  Abr.  503  §  6.  The 
lessors  of  the  plaintiff,  although  minors,  are  bound  by  conditions 
in  wills  as  other  persons.  1  Bac.  Abr.  401  :  4  Bac.  Abr.  413  ;  4 
Dane's  Abr.  162  §  3.  Conditions  when  attached  or  annexed  to 
real  estate,  are  not  in  terrore7n.  But  their  conditions  precedent 
or  subsequent  take  place.  4  Bac.  Abr.  411,  12,  13, 14  ;  4  Dane's 
Abr.  302-6. 
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W.  J.  Gatewood  and  H.  Eddy,  for  the  appellees,  cited  2 
Eq.  Abr.  title  Conditions,  213  ;  Prec.  in  Chan.  562  ;  Atk.  363. 

There  being  no  limitation  over  in  the  devise,  such  a  condition 
as  that  contained  in  the  will,  is  only  in  terror  em  :  Secus  if  there 
had  been  a  limitation  over,  for  in  such  a  case  a  court  of  equity 
cannot  interpose.     2.  Frem.  Rep.  10,  119. 

Smith,  Justice,  delivered  the  opinion  of  the  Court : 
This  was  an  action  of  ejectment  to  recover  the  possession  of 
the  S.  E.  qr.  of  Section  14,  in  T.  8,  S.  R.  6  East.  The  lessors 
of  the  plaintiff  claimed  the  land  under  the  will  of  John  Brown, 
who  devised  the  lands  named  in  his  said  will,  as  follows,  viz  : 
"  First,  I  give  and  bequeath  to  my  well  beloved  wife,  Sarah,  the 
following  quarter  section  of  land,  viz  :  The  South  East  quarter 
of  Section  Eleven,  in  Township  8,  South  of  Range  6  East.  Also 
the  South  East  quarter  of  Section  Fourteen,  in  Township  8, 
South  of  Range  4  East,  in  the  lands  sold  at  Shawneetown,  for  her 
to  have  the  benefit  and  profit  of  the  farms  and  improvements  that 
are  on  both  quarter  sections,  during  her  natural  life  ;  and  at  her 
death  to  descend  to  her  heirs,  except  the  South  Fast  quarter  of 
Section  Fourteen,  which  is  given  equally  to  two  infant  children 
that  are  now  living  with  us,  named  and  called  Nancy  Bramblet 
and  Betsey  Bramblet,  daughters  of  Benjamin  and  Polly  Bramblet. 
This  land  is  given  to  the  aforesaid  Nancy  and  Betsey,  if  they 
should  continue  to  live  with  my  wife,  and  are  bound  to  her  and 
continue  to  live  with  her  until  married.  And  further,  should 
both  or  either  of  them  marry  with  my  wife's  consent,  they  are 
authorized  to  settle  and  improve  on  the  aforesaid  South  East 
quarter  of  Section  Fourteen  ;  but  my  wife  is  to  have  the  benefit 
of  the  present  improvements  during  her  natural  life."  The 
defendant  claimed  title  under  the  recited  clause  in  the  will,  and 
this  portion  of  the  will  is  all  that  the  respective  parties  assert 
their  claims  under.  The  jury  found  a  verdict  for  the  lessors  of 
the  plaintiff. 

The  defendants  in  the  Court  below,  assign  for  error  the  follow- 
ing causes  : 

1.  That  the  Circuit  Court  admitted  improper  parol  testimony 
to  go  to  the  jury,  on  the  part  of  the  plaintiff's  lessors. 

2.  That  it  rejected  proper  parol  evidence,  offered  on  the  part 
of  the  defendants. 

3.  That  the  verdict  of  the  jury  was  contrary  to  law  and  the 
evidence. 

The  points  made  will  be  considered  in  the  order  they  are 
stated.  It  appears  from  the  evidence  embodied  in  the  bill  of 
exceptions,  that  the  will  of  the  testator  was  executed  on  the  1st 
of  March,  1830  ;  and  that  he  died  on  the  12th  day  of  the  same 
month ;  that  his  wife,  Sarah  Brown,  was  feeble  and  infirm,  and 
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died  in  May,  1832.  That  the  lessors  of  the  plaintiff  offered  in 
evidence  the  declaration  of  Sarah  Brown,  as  to  her  inability  to 
receive  and  take  charge  of  them,  and  did  not  desire  to  have 
them  ;  and  of  her  removal  to  Kentucky  without  them,  where 
she  died.  That  the  lessors  were  at  the  time  infants  of  tender 
age,  not  more  than  8  or  9  years  old.  This  is  the  substance  of 
the  testimony  objected  to  under  the  first  point  as  inadmissible. 
There  can  be  no  doubt  that  the  testimony  was  proper  to  show 
that  that  portion  of  the  will  which  made  the  estate,  created  in 
the  lessors  of  the  plaintiff,  depend  on  the  condition  of  their  living 
with  Sarah  Brown,  and  being  bound  to  her,  had  been  dispensed 
with  by  Sarah  Brown  ;  and  therefore  the  performance  of  those 
acts  as  conditions  precedent  to  their  taking  the  estate,  was  by  no 
means  necessary  to  the  perfection- of  such  estate. 

On  the  second  point  made,  the  offer  to  give  in  evidence  the 
declaration  and  acts  of  Nancy  Brown,  that  the  children  should 
not  live  with,  or  be  bound  to,  Sarah  Brown,  was  wholly  irrele- 
vant, being  the  declaration  and  acts  of  a  third  person,  and  was 
properly  rejected. 

The  last  point  made  necessarily  involves  the  construction  of 
the  will  of  the  testator,  and  upon  that  construction  must  depend 
the  tenableness  of  the  objections,  that  the  verdict  and  recovery 
of  the  lessors  of  the  plaintiff,  is  not  justified  by  the  evidence.  It 
is  admitted  that  the  language  of  the  will  is  by  no  means  free  from 
obscurity,  owing  to  its  peculiar  phraseology,  and  the  seeming  in- 
congruities of  its  several  parts  ;  still  it  is  a  settled  judicial  maxim, 
that  when  the  court  can  fairly  ascertain  the  real  intention  of  the 
testator,  and  give  effect  to  the  several  parts  of  the  will,  without 
rendering  any  component  part  inoperative,  it  is  bound  so  to  do. 
It  is  believed  that  in  the  present  case,  that  maxim  can  be  justly 
applied.  If  there  should  be  an  adherence  to  the  literal  interpre- 
tation of  the  first  devise  in  the  will,  it  is  evident  that  the  testator 
created  an  estate  for  life  in  both  the  quarter  sections  described, 
in  favor  of  his  wife,  with  a  remainder  over  to  her  heirs  ;  but 
after  having  done  so,  he  then  excepts  Section  14,  being  one  of 
the  two  named,  from  the  operation  of  this  devise,  and  devises 
it  to  the  lessors  of  the  plaintiff,  upon  the  condition,  "  that  they 
should  continue  to  live  with  his  wife,  and  he  bound  to  her, 
and  live  with  her  until  they  are  married."  Now  this  second 
devise  of  the  same  land  evidently  operated  on  and  destroyed  the 
first,  as  it  relates  to  Section  14,  and  it  gave  this  Section  in  pre- 
senti  upon  a  condition  which  might,  or  might  not,  be  performed. 
The  performance  would  first  depend  on  the  consent  of  his  wife, 
for  unless  she  consented  to  the  lessors'  residing  with  her,  and 
being  bound  to  her,  it  is  evident  that  they  could  not  perform 
either  part  of  the  condition.  Doubtless  the  testator  was  desirous 
that  they,  being  then  of  tender  age,  should  continue  under  the 
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care  and  protection  of  his  wife  ;  and  to  effectuate  that  object 
more  certainly,  he  designated  the  mode  he  supposed  most  likely 
to  accomplish  it;  but  it  is  seen  that  both  the  living  and  the  inden- 
turing of  the  lessors,  was  prevented  by  the  voluntary  act  of  the 
wife,  for  whose  benefit  it  may  be  supposed,  the  condition  was  also 
in  some  measure  originally  created;  and  the  more  so,  as  when 
they  became  of  more  mature  age,  the  testator  must  have  supposed 
that  they  would  be  of  great  service  to  her.  The  accomplishment 
of  this  object,  is,  however,  eventually  defeated  by  the  death  of 
Sarah  Brown,  the  wife  of  the  testator,  and  thereupon  the  condition 
annexed  to  the  creation  of  the  estate,  in  the  lessors  of  the  plain- 
tiff, became  an  impossible  condition  to  be  performed,  and  conse- 
quently the  lessors  take  the  estate  given,  without  the  condition 
thus  rendered  nugatory.  That  estate,  however,  is  but  a  life  estate, 
to  take  effect  on  the  death  of  testator's  wife,  there  being  no  words  of 
inheritance  or  perpetuity  contained  in  the  devise,  and  such  words 
being  indispensible  to  make  a  fee.a  The  verdict  then  was  neither 
against  law  nor  evidence.  The  judgment  of  the  Circuit  Court  is 
to  be  affirmed  with  costs. 
Judgment   affirmed. 

(a)  But  see  L.  of  1S37,  p.  15  ;  Jennings  vs.  Jennings,  27  111.  R.  51S ;  Seigwald  vs.  Seigwald, 
37  111.  R.  430. 


Charles   Peck,    appellant  v.  William  Boggess,  appellee. 
Appeal  from  Jo  Daviess. 


Upon  the  overruling  of  a  demurrer  to  a  plea,  if  the  plaintiff  reply,  he  thereby  waives  the 
demurrer.  Mid  cannot  afterwards  assign  for  error,  that  it  was  overruled. 

In  an  action  brought  by  P.,  as  assignee  of  M.,  to  recover  the  amount  of  a  promissory  note 

made  by  B.,  the  Court  gave  the  following  instructions  to  the  jury: 
"  That  if  the  jury  believe  from  the  evidence  that  B.  and  M.  made  a  lumping  trade  ;  that  if 
B.  agreed  to  give  $015  for  M.'g  interest,  whatever  it  might  be  (meaning  the  interest  in 
the  partnership  concern  in  which  they  were  both  interested,  and  to  which  the  making 
of  the  note  related,)  and  was  not  deceived  or  imposed  on  by  any  false  and  fraudulent 
representations  or  concealments,  then  made  by  M.,  then  the  note  is  founded  on  a  good 
consideration,  and  is  binding  on  B." — Held  that  the  instruction  was  correct. 

Unless  a  party  excepts  to  instructions  in  the  Court  below,  he  cannot  assign  them  for  error 
in  the  Supreme  Court. 

This  was  an  action  commenced  in  the  Jo  Daviess  Circuit 
Court,  by  Peck  against  Boggess  upon  a  promissory  note  for 
$615,19,  given  by  the  defendant,  Boggess,  to  one  John  D.  Mul- 
likin,  and  by  said  Mullikin  assigned  to  the  plaintiff',  on  the  15th 
day  of  May,  1834.  The  note  was  dated  Aug.  24,  1833,  and  pay- 
able thirty  days  after  date.  The  defendant  filed  three  special 
pleas,  to  all  of  which  the  plaintiff  demurred.     The  demurrer  was 
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sustained  to  the  first  and  second,  and  overruled  to  the  third  plea. 
Issue  was  then  taken  on  the  third  plea,  which  alleged  "  that  said 
promissory  note  was  made  and  executed  without  any  good  or  val- 
uable consideration  whatever,"  and  leave  taken  by  the  defen- 
dant to  file  two  amended  pleas.  The  amended  pleas  were  demurred 
to  by  the  plaintiff.  The  Court  sustained  the  demurrer  to  the  first 
amended  plea,  and  overruled  it  as  to  the  second,  which  was  as 
follows  : 

And  for  further  plea  in  this  behalf,  the  said  defendant  comes 
&c.  when  &c,  and  says  the  said  plaintiff,  his  aforesaid  action 
thereof  against  him,  ought  not  to  have  and  maintain,  because  he 
says  that  the  said  promissory  note  in  said  plaintiff's  declaration 
mentioned,  was  executed  and  given  by  this  defendant  upon  the 
settlement  of  a  joint  concern  theretofore  existing  between  the  said 
JohnD.  Mullikinand  the  said  defendant,  in  consideration  that  the 
said  Mullikin  should  deliver  over  to  the  said  defendant  all  moneys 
then  on  hand  belonging  to  said  joint  c©ncern,  and  for  no  other  con- 
sideration whatever.  This  defendant  avers  that  the  said  Mullikin 
did  not  deliver  over  to  said  defendant  all  moneys  on  hand  belong- 
ing to  the  said  joint  concern,  but  only  the  sum  of  thirty-four 
dollars,  whereas  in  truth  and  in  fact,  there  was  then  on  hand  be- 
longing to  said  joint  concern,  the  sum  of  two  thousand  dol- 
lars :  and  the  said  defendant  says  that  the  consideration  of  said 
note  has  failed  in  this,  that  the  said  Mullikin  did  not  deliver  over 
to  this  defendant  the  whole  of  the  said  two  thousand  dollars,  but 
only  the  sum  of  thirty-four  dollars  as  aforesaid,  and  this  he  is 
ready  to  verify  &c.  wherefore  &c. 

B.  Mills,  Attyfor  deft. 

To  this  plea  the  plaintiff  filed  a  general  replication,  and  the 
cause  was  submitted  to  a  jury,  who  found  a  verdict  for  the  defen- 
dant. The  cause  was  tried  before  the  Hon.  Stephen  T.  Logan, 
at  the  August  term,  1835.  The  plaintiff  in  the  Court  below,  ap- 
pealed to  this  Court.  On  the  trial  in  the  Court  below,  the  fol- 
lowing bill  of  exceptions  was  taken : 

On  the  trial  of  this  cause  on  the  issues  joined,  the  witnesses 
having  been  heard  by  the  jury  on  the  part  of  the  defendant,  none 
having  been  produced  on  the  part  of  plaintiff,  the  plaintiff  by  his 
counsel  moved  the  Court  to  instruct  the  jury  as  follows,  viz  : 
That  the  dissolution  of  partnership  between  Boggess  and  Mulli- 
kin, the  assignor,  and  the  transfer  to  Boggess  of  the  debts  and 
accounts  due  the  firm,  and  the  stock  and  property  of  the  firm, 
was  a  good  and  valuable  consideration.  That  the  defendant 
on  the  special  plea  last  reversed,  and  upon  which  issue  was  joined, 
must  have  proved  to  the  jury,  that  Mullikin  had  on  hand  two 
thousand  dollars,  as  therein  alleged  of  partnership  money  at  the 
time  of  its  dissolution  and  of  executing  the  note  sued  on,  and  that 
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the  paying  over  of  that  sum  was  the  sole  consideration  of  said 
note.  But  the  Court  as  to  the  last  instruction,  said  there  could 
be  no  doubt  such  proof  must  he  made,  but  that  the  testimony 
proved  that  the  payment  of  the  two  thousand  dollars  was  not  the 
sole  consideration  of  the  note,  and  that  the  jury  ought  not  to  take 
that  plea  into  consideration,  but  should  be  confined  in  their  ver- 
dict to  the  other  issue.  And  the  Court  refused  to  give  the  in- 
structions as  asked  for,  but  gave  instructions  to  the  jury  as  fol- 
lows, viz  :  The  Court  instruct  the  jury,  that  if  they  believe  from 
the  evidence,  that  on  the  dissolution  of  the  partnership  betAveen 
Boggess  and  Mullikin,  they  made  an  estimate  of  the  property  of 
the  partnership,  and  the  debts  due  from  and  to  the  partnership, 
and  that  on  such  estimate  Mullikin' s  interest  was  found  to  be 
worth  $615,  and  thereupon  it  was  agreed  that  Boggess  should 
take  the  partnership  property  and  debts,  and  pay  the  debts  due 
from  the  partnership,  and  that  Boggess  executed  his  note  in  con- 
sideration thereof  to  Mullikin  for  $615 ;  and  if  they  further 
believe  that  there  was  a  mistake  in  the  estimate,  and  that  either 
in  consequence  of  the  debts  due  from  the  partnership  beino- 
greater  than  they  were  estimated  to  be,  or  the  debts  due  to  tJie 
partnership  being  less  than  the  estimate,  the  interest  of  Mullikin 
was  worth  nothing,  then  the  note  is  without  consideration  and 
not  binding  on  Boggess,  unless  they  believe  that  Boggess  agreed 
to  take  his  interest  whatever  it  should  be. 

That  if  they  believe  from  the  evidence  that  at  the  dissolution 
of  the  partnership  between  Boggess  and  Mullikin,  Boggess  agreed 
to  give  Mullikin  $615  for  his  interest  in  the  firm,  and  executed 
his  note  therefor,  and  that  Boggess  was  induced  to  do  so  by  the 
representations  of  Mullikin,  from  which  it  appeared  that  Mulli- 
kin' s  interest  was  worth  that  sum,  and  that  such  representations 
were  false  and  fraudulent,  and  that  Boggess  was  imposed  on 
thereby,  when  in  fact  the  interest  of  Mullikin  was  worth  nothing 
in  consecmence  of  the  amount  of  debts  due  from  the  firm  which 
were  known  to  Mullikin  and  not  to  Boggess,  and  concealed  by 
Mullikin  from  Boggess,  then  the  note  is  without  consideration, 
and  not  binding  on  Boggess. 

That  if  they  believe  from  the  evidence,  that  the  interest  of 
Mullikin  in  the  firm  was  worth  $615,  then  the  consideration  of 
the  note  is  good,  and  Boggess  is  bound  thereby. 

That  if  they  believe  from  the  evidence,  that  Boggess  and  Mul- 
likin made  a  lumping  trade,  that  Boggess  agreed  to  give  $615 
for  Mullikin's  interest  whatever  it  might  be,  and  was  not  de- 
ceived or  imposed  on  by  any  false  and  fraudulent  representations 
or  concealments  then  made  by  Mullikin,  then  the  note  is  founded 
on  good  consideration,  and  is  binding  on  Boggess. 

To  which  said  last  instructions,  so  given  by  the  Court,  the 
plaintiff,  by  his  counsel,  excepts,  and  tenders  this  his  bill  of  ex- 
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ceptions,  which  he  prays  may  be  signed,  sealed,  and  made  a  part 
of  the  record  in  this  cause,  which  is  accordingly  done. 

Stephen  T.  Logan,   [l.s.] 
A.  Cowles,  for  the  appellant,  contended  : 

1.  The  jury  should  have  been  directed  that  unless  the  proof 
was  correspondent  with  the  special  issue,  they  ought  to  find  for 
the  plaintiff. 

2.  The  facts  as  alleged  in  the  second  plea,  are  stated  to  have 
been  the  consideration  of  the  note.  It  was  therefore  necessary 
to  prove  the  consideration  as  alleged.  2  Stark.  Ev.  349,  350, 
352,  353,  354,  358. 

3.  When  the  consideration  of  a  contract  is  alleged,  consisting 
either  of  distinct  matters  forming  one  entire  consideration,  or  of 
one  matter  forming  an  entire  consideration,  it  must  be  proved  as 
laid.  1  Chitty  96,  262  top,  263  side  ;  2  Johns.  Digest,  title 
Pleadings,!^,  118,  209,— case  275;  10  Johns.140;  Breese,268. 

4.  Our  statute,  title  Practice,  allows  pleading  either  an  entire 
or  total  failure  of  the  consideration.  Under  these  issues  different 
proof  is  requisite.  Proof  of  a  partial  failure,  will  not  support  a 
total  failure.   So  in  stating  the  consideration,  it  is  one  entire  thing. 

H.  Eddy  and  James  Grant,  for  the  appellee : 

The  rule  of  law  is  that  a  party  has  not  a  right  to  demand  the 
ODinion  of  the  Court  upon  abstract  cmestions  of  law.  1  Bibb, 
369  ;  2Pirt.  Dig.  218,  §  62  ;  ib.  219,  §  74.  The  evidence  should 
appear  to  warrant  any  instructions  based  upon  it,  to  enable  this 
Court  to  judge  whether  they  were  applicable  or  not.  See  the 
last  reference,  and  2  Pirt.  221,  §  80,  where  it  was  held  the 
Supreme  Court  will  not  regard  exceptions  unless  the  evidence 
be  stated  at  length,  and  that  "  in  every  kind  of  action,  the  evi- 
dence upon  which  the  instructions  or  opinion  of  the  Court  is 
given  or  denied,  must  appear,"  referring  to  1  Monroe,  196. 

The  filing  of  the  replication  to  the  second  amended  plea,  was 
a  waiver  of  the  demurrer.      2  Pirt.  Dig.  211,  §  10. 

Smith,  Justice,  delivered  the  opinion  of  the  Court : 
This  was  an  action  on  a  promissory  note  assigned  to  the  plain- 
tiff. The  defendant  pleaded  several  special  pleas  of  want  of  and 
failure  of  consideration,  and  fraudulent  representations  of  the  as- 
signor, at  the  time  of  making  the  note  ;  and  by  which  fraudulent 
representations  the  note  was  obtained.  To  the  first  and  second 
pleas  the  plaintiff  demurred,  and  his  demurrers  were  sustained. 
On  the  third  he  took  issue  by  replication.  Leave  was  given  to 
the  defendant  to  file  amended  pleas,  and  he  accordingly  filed  two 
special  pleas,  to  both  of  which  the  plaintiff  demurred.  The  de- 
murrer to  the  first  amended  plea  was  sustained,  and  to  that  of 
the  second  overruled  ;  and  thereupon  the  plaintiff  replied  to  the 
second  amended  plea,  and  took  issue  thereon. 
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On  the  trial  several  instructions  were  asked  by  the  plaintiff's 
counsel,  which  are  not  important  to  notice,  no  exception  being 
taken  to  any  of  them  but  one,  which  will  be  noticed ;  and  because 
these  instructions  were  entirely  correct,  and  directly  applicable  to 
the  cause.  The  plaintiff  has  made  three  several  points,  and  relied 
on  them  as  the  grounds  of  error  in  this  cause. 

1.  That  the  demurrer  to  the  defendant's  amended  plea  was  in- 
correctly overruled 

2.  That  the  Court  erred  in  the  last  part  of  the  instructions 
given  to  the  jury  contained  in  the  following  words,  viz:  "That 
if  the  jury  believe  from  the  evidence  that  Boggess  and  Mullikin 
made  a  lumping  trade  ;  that  if  Boggess  agreed  to  give  $615  for 
Mullikhvs  interest,  whatever  it  might  be,  (meaning  the  interest 
in  the  partnership  concern  in  which  they  were  both  interested,  and 
to  which  the  making  of  the  note  related,)  and  was  not  deceived 
or  imposed  on  by  any  false  and  fraudulent  representations  or  con- 
cealments, then  made  by  Mullikin,  then  the  note  is  founded  on 
a  good  consideration,  and  is  binding  on  Boggess." 

3.  That  the  Court  erred  in  the  general  instructions  given. 
The  answer  to  the  first   objection,    on  the  demurrer,  is  that  the 

plaintiff  waived  any  possible  ground  he  might  have  had  by  his  re- 
plication ;  he  should  have  stood  by  his  demurrer,  and  not  taken 
issue  on  the  plea.(l)  The  second  objection  on  the  instructions  is 
not  tenable.  It  is  not  perceived  in  relation  to  the  question  of  lawr 
raised  on  this  point  in  the  cause,  how  more  appropriate  instruc- 
tions could  have  been  given.  They  are  not  only  full,  guarded, 
and  precise,  but  particularly  just  and  applicable  to  the  cause  and 
the  facts.  The  third  ground,  it  is  apparent,  could  not  be  raised 
in  the  cause  in  this  Court ;  no  objection  was  made  to  them  in  the 
Court  below7,  and  therefore  none  can  be  raised  here. 

It  is  not  however  to  be  understood  that  there  could  have  been 
any  just  exception  to  them  for  their  character  or  legality. 

The  judgment  of  the  Circuit  Court  is  affirmed  with  costs. 

Judgm ent  affirm e d. 
(1)  BMese  19. 


William  Curtls.   plaintiff  in  error  v.  The  People  of  the 
State  of  Illinois,  defendants  in  error. 

Error  to  Madison. 

An  indictment  for  en  ii.~n.ult  with  intent  to  kill  and  murder,  should  not  only  charge  the 
intent  to  have  been  malicious  and  unlawful,  bit  the  Jelonovs  Intent,  and  the  extent  of 
the  crime  intended  to  be  perpetrated,  should  be  distinctly  set  forth. 
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At  the  October  term,  1833,  of  the  Madison  Circuit  Court,  the 
Hon.  T.  W.  Smith  presiding,  the  grand  jury  presented  the  follow- 
ing indictment : 


ss. 


"State  of  Illinois, 
Madison  County, 

Of  the  October  term  of  the  Madison  Circuit  Court,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  thirty-three,  the 
Grand  Jurors,  chosen,  selected,  and  sworn,  in  and  for  the  county 
of  Madison,  in  the  name  and  by  the  authority  of  the  People  of 
the  State  of  Illinois,  upon  their  oaths  present,  That  William 
Curtis,  on  the  thirty-first  day  of  August,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  thirty-three,  at  the  county  of 
Madison  aforesaid,  with  force  and  arms  in  and  upon  the  body  of 
one  Jacob  C.  Brunei',  then  and  there  in  the  peace  being,  did 
make  ancl,  assault,  and  him  the  said  Jacob  C.  Brunei',  with  a  cer- 
tain stone  and  also  a  brickbat,  which  he,  the  said  Curtis,  then  and 
there  held  in  his  right  hand,  did  then  and  there  beat  and  bruise, 
and  otherwise  ill  treat,  so  that  his  life  was  then  and  there  greatly 
despaired  of,  with  an  intent  him  the  said  Jacob  C.  Brunei',  then 
and  there,  of  his  malice  aforethought,  to  kill  and  murder,  con- 
trary to  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  and  dignity  of  the  People  of  the  State  of 
Illinois. 

James  Semple,  Att'y  Gen'l." 

Before  pleading,  the  defendant  moved  the  Court  to  quash  the 
indictment,  which  motion  was  overruled.  He  thereupon  pleaded 
not  guilty,  and  the  jury  found  him  "guilty  of  an  assault  and  bat- 
tery." The  defendant  then  moved  to  be  discharged,  "for  the 
reason  that  the  jury  did  not  assess  the  fine."  This  motion  was 
overruled. 

The  Court  then  sentenced  him  to  pay  a  fine  of  $20,  and  to  be 
imprisoned  twenty  days,  and  to  pay  the  costs  of  the  prosecution, 
and  to  be  committed  until  the  said  fine  and  costs  should  be  fully 
paid. 

On  the  trial,  the  following  bill  of  exceptions  was  taken  : 

"Be  it  remembered,  that  on  the  trial  of  this  cause,  the  Attor- 
ney General,  in  behalf  of  the  People,  called  a  witness,  who  was 
sworn,  and  among  other  things  stated  that  the  defendant  threw  a 
stone  or  brickbat  at  him  ;  to  which  statement  going  to  the  jury 
in  evidence,  the  defendant  by  his  attorney  objected,  which  objec- 
tion was  overruled  by  the  Court,  to  which  opinion  of  the  Court 
the  defendant  excepts.  The  defendant  by  his  attorney  also  asked 
the  Court  to  give  to  the  jury  the  following  instructions  : 

1.  That  they  must  believe  that  the  proof  corresponds  with  the 
allegations  of  the  indictment,  strictly,  in  every  material  point, 
otherwise  they  must  acquit. 
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2.  It'  the  jury  have  any  doubt  that  Curtis  inflicted  the  wounds 
with  a  stone  and  brickbat  which  he  held  in  his  right  hand,  as 
charged  in  the  indictment,  they  must  acquit. 

3.  Evidence  that  the  defendant  inflicted  the  "wound  by  throwing 
or  casting  a  stone  or  brickbat,  is  not  sufficient  to  convict  under 
the  present  indictment. 

All  of!  which  instructions  were  refused  by  the  Court  ;  to  which 
opinions  of  the  Court  the  defendant  excepts,  and  prays  this  his 
bill  of  exceptions  to  be  signed  and  sealed  by  the  Court,  and  made 
part  of  the  record  in  the  above  entitled  cause. 

Theo's  W.  Smith.  [l.s.] 

The  defendant  assigned  for  error  the  refusal  of  the  Court  to 
quash  the  indictment,  and  the  refusal  to  discharge  the  defendant 
after  the  verdict,  and  the  several  opinions  of  the  Court  to  which 
exceptions  were  taken  on  the  trial  in  the  Court  below. 

Jesse  B.  Thomas,  Jr.  and  David  Prickett,  for  the  plaintiff 
in  error,  relied  upon  the  following  points  and  authorities : 
I.  The  indictment  should  have  been  quashed, 

1.  Because  the  offence  is  an  attempt  to  commit  a  felony,  and 
the  indictment  does  not  allege  it  to  have  been  done  unlawfully 
and  feloniously . 

The  criminal  intent  must  accompany  the  act,  and  from  the  in- 
tention alone  is  it  determinable  whether  the  act  be  criminal  or 
innocent ;  it  is  alone  punishable,  being  the  very  gist  of  the 
charge,  and  certain  technical  words  alone  express  that  intention, 
according  to  the  different  degrees  of  guilt,  and  they  cannot  be 
supplied  by  any  circumlocution.  1  East's  C.  L.  446-7  ;  1  Chit. 
C.  L.  231,  C  ;  Curtis  v.  The  People,  Breese  197  ;  and  brief  in 
case  of  Reuben  Clark  v.  The  People,  and  the  authorities  there 
cited.  (1) 

In  precedents  of  indictments  for  this  offence,  it  is  charged  to 
have  been  clone  unlawfully  and  feloniously.     Chit.  C.  L. 

2.  Because  there  is  uncertainty  in  describing  the  offence  com- 
mitted, and  the  manner  of  its  commission. 

With  the  single  exception  that  an  indictment  cannot  be  amend- 
ed, all  the  rules  that  apply  to  civil  pleadings,  apply  with  increased 
force  and  greater  strictness,  to  criminal  ;  and  an  indictment 
should  be  as  certain,  clear  and  explicit,  as  a  declaration.  1  Sand. 
250  andn.  1 ;  1  Chit.  C.  L.  169-175,  280-1  ;  1  Stark.  Ev.  252- 
255  ;  1  Chit.  Plead.  216-287,  255  ;  4  Blac.  Com.  306-7  ctnotis; 
Breese  4. 

II.  The  Court  erred  in  permitting  evidence  to  be  given  to  the 
jury,  that  the  defendant  threw  stones  and  brickbats  at  Jacob  C. 
Bruner,  and  struck  him  therewith,  under  the   indictment,  which 

(l)A?UeU7. 
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charged   that  he  struck  B.   with  a  certain  stone    and   brickbat, 
which  be  held  in  his  right  hand. 

1.  The  precedents  all  show  that  indictments  should  be  framed 
according  to  the  facts,  as  for  casting  stones,  &c.     Chit.  C.  L. 

III.  The  Court  had  no  right  to  give  judgment  against  the  de- 
fendant, on  a  conviction  of  assault  and  battery,  and  should  have 
discharged  him. 

1.  Justices  of  the  peace  have  exclusive  original  jurisdiction  in 
such  cases.     R,  L.  410  §  12.(1) 

2.  The  Common  Law  of  Great  Britianwith  regard  to  criminal 
matters,  is  not  in  force  in  this  State.  R.  L.  425,(2)  171  ;(3) 
enacting  clause  (et  seq.)  Crim.  Code,  213  §  178.(4)  214  §  181, 
209(5)  §159,  162. 

3.  The  courts  of  this  State  cannot  obtain  jurisdiction  by  com- 
mon law,  directly  or  indirectly,  of  any  matter  of  which  their 
jurisdiction  is  taken  away  by  statute.     R.  L.  410  §  178.(1) 

IV.  The  Court  erred  in  giving  a  judgment  otfine  and  impris- 
onment against  defendant,  and  that  he  should  stand  committed 
until  fine  and  costs  were  paid. 

1.  The  offence  is  defined  by  the  Criminal  Code,  and  should 
have  been  punished  as  therein  provided.  R.  L.  180(6)  §  51,  52, 
and53;R.  L.  209  §  159.(7) 

2.  If  the  Court  had  no  jurisdiction  in  this  case  by  the  common 
law,  they  had  no  power  to  sentence  defendant  to  imprisonment 
until  fine  and  costs  were  paid.     R.  L.  239  §  163.(8) 

3.  The  whole  course  of  legislation  in  this  State,  shows  that 
imprisonment  never  was  intended  to  be  inflicted  as  a  portion  of 
the  penalty  for  assaults  and  batteries.  R.  L.  402,  411  §  12.(9) 

V.  The  jury,  in  finding  a  person  guilty  of  assault  and  battery, 
should  assess  the  fine,  and  in  such  cases  the  Court  has  no  discre- 
tionary power.  R.  L.  403(10)  §  6,  411(11)  §  12.  The  Court 
therefore  erred  in  this  casein  fixing  the  amount  of  fine,  which 
should  have  been  assessed  by  the  jury,  if  they  had  the  power  to 
find  the  defendant  guilty  of  the  offence. 

The  legislature,  in  providing  punishments  for  crimes,  seem  to 
have  intended,  in  most  cases,  that  the  measure  of  punishment 
should  be  determined  by  the  jury.     Vide  Crim.  Code. 

N.  W.  Edwards,  Attorney  General,  for  the  defendants  in 
error. 

Lockwood,    Justice,  delivered  the  opinion  of  the  Court: 
Curtis  was    indicted  for  an  assault    with    intent,  of  his  malice 
aforethought,  to  kill    and  murder  ;    but  the  indictment  does    not 

(1)  Gale's  Stat.  421.  (2)  Gale's  Stat.  440.  (3)  Gale's  Stat.  199. 

(4)  Gale's  Stat.  232.  (5)  Gale's  Stat.  229.  U')  Gale's  Stat.  200. 

(7)  Gale's  Stat.  229.  (8)  Gale's  Stat.  22!>.  (9)  Gale's  Stat.  432. 
(10)  Gale's  Stat.  410.             (11)  Gale's  Stat.  416. 
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charge  the  act  to  have  been  done  feloniously .  On  the  trial  the 
defendant  was  convicted  of  an  assault  and  battery  ;  and  the  Court 
below  gave  judgment.  The  only  point  necessary  to  be  decided, 
is,  whether  the  indictment  is  sufficient.  In  the  case  of  Henry 
Curtis  v.  The  People, (1)  this  very  point  was  made,  and  it  was 
held  that  it  was  necessary  "That  the  intent  should  not  only  be 
charged  to  be  in  itself  malicious  and  unlawful,  but  that  the  felo- 
nious design  and  extent  of  the  crime  intended  to  be  perpetrated, 
should  be  distinctly  set  forth,  otherwise  the  inference  would  be, 
that  the  assault  might  be  excusable  or  justifiable."  For  this  de- 
fect in  the  indictment,  the  judgment  below  must  be  reversed/ 
Judgment  reversed. 

(l)Breese  107. 
(a)  Fairlee  vs.  People,  11  111.  E.  1 ;  Perry  vs.  People,  14  111.  R.  499. 


Samuel  Swafford,  plaintiff  in  error,  v.  The  People  of  the 
State    of  Illinois,  defendants  in  error. 

Error  to  Franklin. 

The  statute  does  not  authorize  appeal  bonds  to  be  amended,  in  criminal  cases.    The  stat 
ute  regulating  appeals  iu  civil  cases  is  otherwise. (a) 

W.  B.  Scates,  for  the  plaintiff  in  error. 

N.  W.  Edwards,  Atty.  Gen.,  for  the  defendants  in  error. 

Browne,  Justice,  delivered  the  opinion  of  the  Court  : 
This  was  a  prosecution  had  under  the  statute  of  this  State, 
entitled  "  Jin  act  to  extend  the  jurisdiction  of  Justices  of  the 
Peace. "(2)  A  verdict  was  rendered  before  the  justice,  and 
judgment  thereupon  against  the  defendant,  Swafford,  for  fifty 
dollars  and  costs  ;  from  which  an  appeal  was  taken  to  the  Circuit 
Court  of  Franklin  county,  under  the  7th  section  of  the  above 
recited  statute,  which  is  as  follows  :  "If  any  person  shall  be 
dissatisfied  with  the  verdict  of  the  jury  given  before  any  justice 
of  the  peace,  because  of  the  fine  being  too  low,  or  because  the 
defendant  may  have  been  acquitted,  he  shall  be  permitted  to 
remove  the  said  case  into  the  Circuit  Court  upon  his  executing 
bond  to  the  People  of  the  State  of  Illinois,  before  the  clerk,  &c." 
The  appeal  bond  was  given  by  the  said  defendant,  Swafford,  to 
Eve  Reynolds  (upon  whom  the  assault  and  battery  was  committed) 
and  to  the  People.  The  appeal  was  dismissed  in  the  Circuit 
Court,  on  account  of  the  informality  of  the  bond.  From  this 
decision  of  the  Circuit  Court  of  Franklin  county,  the  cause  is 

(a)  Contra  L.  of  1S53.  p.  125  Sec.  2.  (2)  R.  L.  402;  Gale's  Stat.  416: 

III.  Rep.  Vol.  2—19 
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brought  here  by  a  writ  of  error.  The  bond  in  this  case  ought 
clearly  to  have  been  given  by  the  defendant,  Sw afford,  to  the 
People  of  the  State  of  Illinois,  as  required  by  the  statute.  The 
statute  does  not  authorize  appeal  bonds  to  be  amended,  in  crimi- 
nal cases.  The  statute  regulating  civil  proceedings,  has  no  ap- 
plication to  this. 

The  judgment  of  the  Court  below  is  affirmed. 

Judgment  affirmed. 


J.  G.  Israel,  J.  Taggart,  and  S.  R.  Smith,  plaintiffs  in 
error  v.  The  President  and  Trustees  op  the  Town  of 
Jacksonville,  defendants  in  error. 

(      Error    to  Morgan. 

Debt  is  the  proper  action  to  bring  for  a  violation  of  an  ordinance  of  an  incorporated  town. 
A  summons  from  a  justice  of  the  peace  to  the  defendant,  to  answer  "tor  a  violation  of  an 
ordinance  of  said  town  relative  to  nuisances,"  is  informal  and  insufficient. (a) 

Browne,  Justice,  delivered  the  opinion  of   the  Court : 

This  was  an  action  brought  by  The  President  and  Trustees  of 
the  Town  of  Jacksonville,  before  a  justice  of  the  peace  of  Morgan 
county,  against  Israel,  Taggart,  and  Smith,  for  a  violation  of 
the  ordinance  of  the  said  town  of  Jacksonville,  and  to  collect  a 
fine  for  said  violation. 

The   following   is  a  copy  of  the  summons  issued  by  the  justice 
of  the  peace,  in  favor  of  "  The  President  and  Trustees,"  &c, 
against  the  aforesaid  defendants,  to  wit : 
"  State  of  Illinois,  Morgan  County, 
The  People  of  the  State  of  Illinois, 

To  E.  R.  Metcalf,  Town  Constable,  or  any  Constable  of  said 
County,  Greeting  :  You  are  hereby  commanded  to  summon  I.  G. 
Israel,  J.  Taggart,  and  S.  R.  Smith,  to  appear  before  me  at  my 
office  in  Jacksonville,  on  the  1st  day  of  September,  1836,  at  one 
o'clock  P.  M.,  to  answer  the  complaint  of  the  President  and 
Trustees  of  the  Town  of  Jacksonville,  for  a  violation  of  an  ordi- 
nance of  said  tOAvn  relative  to  nuisances,  and  hereof  make  due 
return  as  the  law  directs. 

Given  under  my  hand  and  seal,  this  27th  clay  of  August,  A.  D. 
1836.  S.  S.  Brooks,  J.  P."  [l.  s.] 

The  defendants  were  summoned  and  appeared  before  the  jus- 
tice of  the  peace.  Upon  the  trial  the  defendants  moved  to  set 
aside  the  warrant  for  irregularity,  which  motion  was  overruled 

(a)  But  see  Ballard  vs.  McCarty,  11  111.  R.  502;  Ewbanks  vs.  Ashley  36  111.  R.  ISO  ;  Jack- 
sonville VS.  Block,  36  111.  R.  509. 
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by  the  justice,  and  judgment  rendered  in  favor  of  the  plaintiffs 
for  five  dollars  and  costs.  From  this  decision  an  appeal  was 
taken  to  the  Circuit  Court  of  Morgan  county. 

Upon  the  cause  coming  on  for  trial,  the  defendants  moved 
again,  to  set  aside  the  warrant  and  reverse  the  decision  of  the 
justice,  but  the  Circuit  Court  overruled  the  motion,  and  affirmed 
the  judgment  of  the  justice,  to  reverse  which,  the  cause  is  brought 
to  this  Court. 

The  statute  under  which  this  suit  was  brought,  is  in  the  follow- 
ing words  :  "  The  President  and  Trustees  may  impose  fines  for 
the  breach  of  these  ordinances,  but  no  fine  shall  be  inflicted  on 
any  one  person  for  any  one  breach  of  any  ordinance  of  more  than 
five  dollars,  which  fine  may  be  recovered  before  any  justice  of  the 
peace  by  action  of  debt,  in  the  name  of  the  President  and  Trus- 
tees," &c.  In  bringing  the  suit  the  plaintiffs  have  not  complied 
with  the  terms  of  the  statute.  Debt  would  have  been  most  clearly 
the  form  of  action. 

The  judgment  of  the  Circuit  Court  is  reversed. 

Judgment  reversed. 


David  Ransom,  survivor  of  John  Ransom,  appellant  v. 
Griffey  Jones,  who  sues  for  the  use  of  Elislia  G. 
Adams,  appellee. 

Appeal  from  Schuyler. 

The  possession  of  a  note  or  bond,  is  prima  facie  evidence  of  the  legal  title  to  the  instru- 
ment, and  of  a  right  to  use  the  name  of  the  person  to   whom  it  is  payable. 

Where  there  has  been  a  transfer  of  a  bond  or  instrument,  without  a  regular  assignment 
to  authorize  the  assignee  to  institute  a  suit  iu  his  own  name,  courts  will  always  permit 
the  use  of  the  name  of  the  person  to  whom  it  is  made  payable,  without  an  express 
power  to  do  so.  Indeed  courts  are  bound  to  protect  the  interest  of  the  holder,  and 
prevent  even  a  release  of  the  debt  after  such  transfer,  or  a  discharge  of  the  action  by 
ihe  person  in  whose  name  it  has  been  commenced  (a) 

A  note  payable  in  mason  work,  is  not  assignable  so  as  to  enable  the  assignee  to  plead  it 
as  a  set-off  to  an  action  against  him,  or  to  enable  him  to  institute  a  suit  thereon  in  his 
own  name. 

When  an  attorney  commences  an  action  in  the  name  of  another,  or  appears  for  another, 
the  court  will  presume  that  he  has  authority  to  do  so,  untii  the  contrary  appear. 

This  was  an  action  originally  instituted  by  the  appellee  before 
Martin  De  Witt,  a  justice  of  the  peace  of  Schuyler  county,  upon 
the  following  promissory  note  : 

"  Twelve  months  after  date,  we  or  either  of  us,  promise  to  pay 

(a)  Dazy  vs.  Mills,  5  Gil.  R.  67 ;  Pomeroy  vs.  Manhattan  L.  I.  Co..  40  111.  R.  399. 
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Griffey  Jones  thirty-five  dollars,  for  value  received,  as  witness  my 
band  and  seal,  April  14th,  1835. 

ins 
David    X  Ransom, 
mark 
his 
Test,  A.  Paris.  •     John   X  Ransom." 

mark 

The  defendants  produced  the  following  due  bill  as  a  set-off  to 
the  plaintiff's  demand : 

"  Due  Hinman  and  Clift  or  bearer,  thirty-five  dollars,  to  be 
paid  in  brick  work,  immediately,  if  demanded. 

his 
Witness,  B.  Hinman.  Griffith    X  Jones." 

mark 

Directly  under  the  due  bill  was  a  memorandum  in  the  words 
and  figures  following,  to  wit : 

"  Demand  made  soon  after  date^of  note,  but  could  get  no  work. 

B.  Hinman." 

And  upon  the  back  of  said  due  bill  was  the  following  : 

"  We  assign  the  within  to  D.  and  J.  Ransom' or  bearer. 

Hinman  &  Clift." 

The  justice  rendered  a  judgment  for  the  plaintiff,  for  $35  and 
costs,  from  which  the  defendants  appealed  to  the  Circuit  Court, 
where  the  cause  was  tried  at  the  June  term,  1836,  before  the 
Hon.  Richard  M.  Young,  and  the  judgment  of  the  justice  affirmed 
with  costs.     The  defendants  appealed  to  this  Court. 

W.  A.  Hinman,  for  the  appellant. 
W.  A.  Minshall,  for  the  appellee. 

Smith,  Justice,  delivered  the  opinion  of  the  Court : 
This  was  an  action  commenced  before  a  justice  of  the  peace, 
on  a  promissory  note  payable  to  Jones,  and  taken  by  appeal  to. 
the  Circuit  Court,  and  from  the  Circuit  Court  to  this  Court. 
The  appellants  objected  to  the  form  of  the  action,  and  offered  a 
note  as  a  set-off  in  the  Court  below.  The  grounds  of  error 
assumed  by  the  appellants,  are  :  1st.  That  the  suit  could  not  be 
instituted  by  the  holder  of  the  note  in  the  name  of  the  payee  for 
his  use.  2d.  That  the  note  which  is  payable  to  another  person 
in  labor,  and  assigned  to  the  appellants,  ought  to  have  been 
allowed  as  a  set-off. 

Much  irrelevant  evidence  is  embodied  in  the  case,  to  which  it 
is  unnecessary  to  advert.     The  two  points  named,  are  considered 
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as  embracing  the  whole  case,   and  on  the  proper  determination 
thereof,  the  cause  must  turn. 

In  regard  to  the  first  point,  a  long  and  undisturbed  series  of 
adjudications  have  settled  the  mode  so  familiarly  in  use,  of  insti- 
tuting the  suit  in  the  name  of  the  payee  of  the  note,  or  obligee  in 
the  bond,  by  the  holder,  and  declaring  it  to  be  for  his  use,  for 
the  purposes  of  recovery  and  control  of  the  action  and  judgment 
had  thereon. 

The  possession  of  the  note  or  bond  is  prima  jacic  evidence  of 
the  legal  title  to  the  instrument,  and  of  a  right  to  use  the  name 
of  the  person  to  whom  it  is  payable.  It  is  admitted  that  war- 
rants of  attorney  were  most  usually  required  to  be  given  to  au- 
thorize the  commencement  of  a  suit  by  an  attorney,  or  to  enter 
an  appearance  for  a  party.  Where  an  attorney  commences  an 
action  in  the  name  of  another,  or  appears  for  another,  the  Court 
will  presume  that  he  has  authority  to  do  so,  until  the  contrary  is 
shown ;  and  if  such  suit  be  instituted,  or  appearance  entered, 
without  legal  authority,  the  remedy  is  by  motion  to  the  court 
founded  on  evidence,  to  show  the  abuse  (in  acting  without  such 
authority)  of  the  process  of  the  Court,  or  irregular  act  of  the 
attorney  in  entering  such  appearance.  Where  there  has  been  a 
transfer  of  a  bond  or  instrument,  without  a  regular  assignment  to 
authorize  the  assignee  to  institute  a  suit  in  his  own  name,  courts 
will  always  permit  the  use  of  the  name  of  the  person  to  whom  it 
is  made  payable,  without  an  express  power  so  to  do.  The  party 
having  the  legal  right  to  the  debt,  should  have  the  necessary 
power  to  use  the  form  necessary  to  recover  the  debt.(l)  Indeed 
courts  are  bound  to  protect  the  interest  of  the  holder,  and  prevent 
even  a  release  of  the  debt  after  such  transfer,  or  a  discharge  of 
the  action  by  the  person  in  whose  name  it  has  been  commenced. 
The  decision  of  the  Circuit  Court  was  correct  on  this  point. 

As  to  the  second,  there  cannot  be  a  doubt  that  the  note  could 
not  be  a  set-off  in  the  present  action.  The  promise  is  "to pay 
thirty-five  dollars  to  Hinman  fy  Clift  or  bearer  in  mason 
work."  The  statute  makes  only  such  notes  assignable,  as  pro- 
mise to  pay  money  or  articles  of  personal  property,  or  any  sum 
of  money  in  personal  property,  or  acknowledge  any  sum  of 
money  to  be  due  to  any  other  person. (2)     The  note  offered  as  a 

(1)  By  §  1  of  the  act  oi'  March  2, 1839,  it  is  provided,  "That  suits  instituted  in  the  name 
of  one,  for  the  use  of  another,  shall  no,t  abate  by  the  death  of  the  person  whose  name  is 
used  as  plaintiff,  but  shall  be  prosecuted  to  judgment  and  execution  as  though  the  person 
for  whose  use  they  may  have  been  instituted  was  plaintiff;  and  persons  for  whose  use  suits 
are  prosecuted  shall  be  considered  as  parties  to  the  proceedings  so  far  as  to  authorize 
judgments  against  them  for  costs,  and  to  make  them  liable  for  alifees  of  officers,  as  though 
their  names  were  used  as  plaintiff,  and  so  far  as  to  allow  them  to  prosecute  appeals,  writs 
of  certiorari  and  writs  of  error,  and  to  execute  the  necessary  bonds  for  these  purpose*. 
Acts  of  1838— 9,  271. 

(2)  R.  L.  4S2;  Gale's  Stat.  255. 
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set-oft*  though  assigned  to  the  appellants,  was  not  assignable  under 
the  statute,  so  as  to  authorize  an  action  to  be  commenced  thereon 
in  their  names  ;-and  if  they  could  not  do  this,  they  could  not  set 
it  off  in  the  present  action.  ; 

The  judgment  of  the  Circuit  Court  is  affirmed  with  costs. 

Judgment  affirmed. 


Note.  Deeds  or  obligations  containing  mutual  covenants,  are  not  assignable.  Beezley 
v.  Jones,  Ante  34. 

A  note  for  the  payment  of  a  certain  sum  of  money  "  which  maybe  discharged  in  pork,"  is 
assignable.    Thonfpsou  v.  Armstrong,  Breese  23. 

Courts  of  law  will  take  notice  of,  and  protect,  the  rights  of  assignees  against  all  persons 
having  either  express  or  implied  notice  of  the  trust  or  assignment  of  choses  in  action. 
Johnson  v.  Bloodsrood.  1  Johns.  C.  51 ;  Wardell  v.  Eden,  2  Johns.  C.  121 ;  Van  Vechten  v. 
Graves,  4  Johns.  403;  Littlefleld  v.  Storey.  3  Johns.  425  :  Anderson  v.  Van  Alen,  12  Johns. 
343;  Briggs  v.  Dorr,  19  Johns.  95  :  Henry  v.  Milham,  Green  366  ;  Jones  v.  Witter,  13  Mass. 
304 ;  Perkins  v  Parker,  1  Mass.  117  ;  Day  v.  Whitney,  1  Pick.  504. 

The  assignor  of  a  chose  in  action,  cannot  defeat  a  suit  brought  in  his  name  by  his  assignee 
by  a  release  to  the  defendant  who  has  notice  of  the  assignment.  And  to  a  release  pleaded, 
the  plaintiff  may  reply  the  assignment,  and  that  the  defendant  had  notice  of  it.  Andrews 
v.  Beecker,  1  Johns.  C.  411 ;  Raymond  v.  Squire,  11  Johns.  47. 

So  to  a  plea  of  payment.    Littlefleld  v.  Storey,  3  Johns.  425. 

Where  the  assignor  of  a  judgment  enters  up  satisfaction  on  the  record,  after  notice  to 
1he  defendant  of  the  assignment,  the  Court,  on  motion  will  order  the  entry  of  satisfac- 
tion to  be  vacated.    Wardell  V.  Eden,  2  Johns.  C.  121,  258. 

Where  an  assignee  recovers  judgment  in  the  name  of  his  assignor,  and  takes  out  acff.  sa. , 
giving  the  sheriff  notice  of  his  equitable  interest;  and  the  sheriff,  having  arrested  the 
deiendant,  suffers  him  to  escape,  the  assignee  may  maintain  an  action  against  the  sheriff. 
in  the  name  of  the  assignor,  which  the  sheriff  cannot  defeat,  by  taking  a  release  from  the 
nominal  plaintiff.    Martin  v.  Hawks,  15  Johns.  405. 

The  assignment  of  a  chose  in  action  need  not  be  by  writing  under  seal ;  a  delivery  of  it, 
for  a  valuable  consideration,  is  sufficient.  Prescott  v.  Hull,  17  Johns.  284;  Briggs  v. 
Door,  19  Johns.  95. 

The  assignee  of  a  chose  in  action,  who  takes  it  as  collateral  security  for  a  debt,  has  a 
power  coupled  with  an  interest,  and  will  be  protected  as  an  assignee  against  the  release 
of  his  assignor,  made  after  notice  of  the  assignment  to  the  debtor. 

To  constitute  such  an  assignee  of  a  cJwse  in  action  as  courts  of  law  will  protect  against 
the  acts  of  his  assignor,  the  assignment  need  not  be  absolute,  or  of  the  whole  subject 
matter.  It  is  enough  that  it  carry  to  the  assignee  a  power  coupled  with  an  interest. 
Wheeler  v.  Wheeler,  9  Cowen  34. 

A  bond,  executed  by  the  plaintiff,  and  assigned  to  the  defendant  by  the  obligee,  before 
the  commencement  of  the  action,  mav  be  set-off.  Tuttle  r.  Bebee,  8  Johns'.  152;  Ray- 
mond v.  Squire  11  Johns.  48;  (See  Wake  v.  Tinkler,  10  East.  36.) 

In  an  action  brought  by  an  asignee  of  a  chose  in  action,  in  the  name  of  (he  original 
creditor,  the  Court  will  look  to  the  person  who  is  beneficially  interested  ;  and  the  defend- 
ant may  set-off  a  debt  due  from  him.  as  well  as  if  the  suit  had  been  commenced  in  his 
name.    Corser  v.  Craig,  1  Wash.  C.  C.  R.  424. 

A  nominal  plaintiff,  suinar  for  the  benefit  of  his  assignee,  cannot,  by  a  dismissal  cf  the 
suit,  under  a  collusive  agreement  with  the  defendant  create  a  valid  bar  against  any  sub- 
sequent suit  for  the  same  cause  of  action.  Welch  v.  Mandeville,  1  Wheat.  233  ;  3  Peters'' 
Cond.  R.  554. 

Where  a  chose  inactionis  assigned  by  the  owner,  he  cannot  interfere  to  defeat  the  rights 
of  the  assignee  in  the  prosecution  of  a  suit  brought  to  enforce  those  rights. 

It  is  immaterial,  in  this  respect,  whether  the  assignment  be  good  at  law,  or  in  equitv 
only.    Mandeville  v.  Welch,  5  Wheat.  277 ;  4  Peters'  Cond.  R.  042. 

Courts  of  law,  as  well  as  courts  of  equity,  will  take  notice  of  the  assignment  of  choses  in 
action,  and  to  every  substantial  purpose,  will  protect  the  assignee.    The  beneficial  interest 
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of  the  assignee  is  solar  regarded,  that  the  defendant  may  set-off  a  debt  due  the  assignee 
in  like  manner,  as  if  the  suit  had  been  brought  in  his  own  name. 

If  it  be  necessary,  in  an  action  brought  upon  an  assigned  chose  in  action,  that  the 
interest  of  the  person  for  whose  benefit  the  srut  is  brought,  should  appear  in  the  plead- 
ings, it  is  sufficient  il  it  appear  in  any  part  of  the  pleadings.    Corser  v.  Craig,  1  Wash.  C. 

The  nominal  plaintiff  may  dismiss  a  suit  brought  in  his  name,  by  a  creditor  who  has  not 
an  assignment  of  the  cause  of  action.  Welsh  v.  Mandeville,  7  Cranch,  153;  2  Peters' 
Cond.  R.  452. 

The  death  of  an  assignor  does  not  defeat  the  assignment,  but  the  assignee  may  use  the 
name  ot  the  executor  or  administrator  of  the  assignor,  to  recover  the  money  Dawes  v 
Boylston,  9  Mass.  337;  Cutts  v.  Perkins,  12  Mass.  206. 


Daniel   Stringer,    plaintiff  in  error  v.   John  Smite  and 
William  Smith,  defendants  in  error. 

Error  to   Sangamon. 

A  writ  of  error  will  not  lie  to  the  final  judgment  of  the  Circuit  Court  in  a  case  tried  by  the 
Court  without  the  intervention  of  a  jury.', a) 

This  cause  was  tried  at  the  October  term,  1885,  of  the  Sanga- 
mon Circuit  Court,  before  the  Hon.  Thomas  Ford,  and  a  judg- 
ment rendered  for  the  appellees  for  $66,88. 

C.  Walker,  for  the  plaintiff  in  error. 

J.  T.  Stuart  and  M.  McConnell,  for  the  defendants  in  error. 

Smith,  Justice,  delivered  the  opinion  of  the  Court : 
This  was  an  action  of  assumpsit  commenced  before  a  justice 
of  the  peace,  and  was  brought  by  appeal  to  the  Circuit  Court  of 
Sangamon.  The  cause  was  tried  by  the  Court  without  the  in- 
tervention of  a  jury.  After  the  plaintiff's  evidence  was  closed, 
the  parties  being  heard,  the  cause  was  left  to  the  Court  for  its 
determination  on  the  evidence  adduced,  and  the  law  arising 
thereon.  The  Circuit  Court  gave  judgment  for  the  plaintiffs, 
and  a  writ  of  error  is  now  prosecuted  to  reverse  this  judgment. 

It  appears  from  the  record,  that  after  the  judgment  had  been 
rendered  for  the  plaintiffs,  the  defendant's  counsel  excepted  in 
the  words  of  the  bill  of  exceptions  "  to  the  judgment  of  the  Cir- 
cuit Court."  This  case  is  directly  in  point  with  the  case  of 
Swafford  v.  Dovenor,  decided  in  December  term,  183-1.(1) — The 
bill  of  exceptions  to  the  final  judgment  of  the  Circuit  Court 
could  not  lie.  It  was  neither  for  admitting  improper  evidence, 
nor  rejecting  proper  evidence  ;  and  there  could  not  occur  by  any 

(a)  AntelCn,  and  notes. 
(1)  Ante  165.    See  also  Gilmorc  v.  Ballard,  Ante  253 ;  White  et  al.  v.  Wiseman,  Ante  100- 
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possibility,  any  misdirection  to  a  jury,  because  there  was  none. 
Then  the  exception  would  be  to  the  judgment  of  the  Circuit 
Court  on  the  facts  proven  and  the  law  of  the  case  ;  and  would,  if 
recognised  as  a  proper  course, "be  equivalent  to  adopting  a  new 
mode  for  obtaining  a  new  trial  or  rehearing  of  the  cause. 

The  defendant  should  have  moved  for  a  non-suit,  and,  if  re- 
fused, taken  his  exceptions  to  the  opinion  of  the  Court  in  so 
refusing.  He  might  have  also  demurred  to  the  evidence,  and 
asked  the  judgment  of  the  Court  on  its  sufficiency  to  sustain  a 
recovery,  or  he  might  have  had  a  jury,  and  asked  for  instructions 
on  the  case  from  the  Court.  It  is,  however,  wholly  unnecessary 
to  re-investigate  these  points  again,  because  they  are  examined 
at  large  in  the  case  referred  to,  and  no  sufficient  reasons  appear 
to  shake  that  decision,  or  show  any  inconvenience  resulting 
therefrom,  as  a  rule  of  proceeding,  if  the  parties  take  the  modes 
of  proceeding  pointed  out  in  that  decision. 

The  judgment  is  affirmed  with  costs. 

Judgment  affirmed. 


Note.    See  Ante  165,  note. 


William  T.  Thornton,   appellant  v.  Ira  Davenport  and 
Smily  H.  Henderson,  appellees. 

Appeal  from  Morgan. 

A  deed  made  upon  valuable  consideration,  does  not  come  within  the  provisions  of  the 
statute  oi  frauds  and  perjuries. 

Ail  conveyances  of  goods  and  chattels,  where  the  possession  is  permitted  to  remain  with 
the  donor  or  vendor,  is  fraudulent  per  se,  and  void  as  to  creditors  and  purchasers,  unless 
the  retaining  of  possession  be  consistent  with  the  deed. 

But  where  from  the  nature  and  provisions  of  the  conveyance,  the  possession  is  to  remain 
with  the  vendor,  and  the  transaction  is  bona  fide,  its  so  remaining  is  consistent  with  the 
deed,  and  does  not  avoid  it. 

Mortgages,  marriage  settlements,  and  limitations  over  of  chattels,  are  valid  against  all 
persons  without  delivery  of  possession,  provided  the  transfer  be  bona  fide,  and  the  pos- 
session remain  with  the  person  shown  to  be  entitled  to  it  by  the  stipulations  of  the 
deed. 

SemUe,  that  an  absolute  sale  of  personal  property,  where  the  possession  remains  with 
the  vendor,  is  void  as  to  creditors  and  purchasers,  though  authorized  by  the  terms  of 
the  bill  of  sale.  . 

The  fact  that  amortgage  was  executed  upon  the  same  day  that  a  judgment  was  Vbtained 
against  the?  mortgagor,  unaccompanied  by  other  circumstances  calculated  to  cast  sus- 
picion upon  the  transaction,  is  not  of  itse'lf  sufficient  to  attach  to  it  the  imputation  of 
fraud. 

This  cause  was  heard  in  the  Circuit  Court  before  the  Hon. 
Samuel  D.  Lockwood,  at  the  May  term,  1834,  and  judgment 
rendered  that  the  property  levied  on  was  subject  to  the  execution 
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of  the  appellees,  and  that  they  recover  their  costs  of  suit  from 
which  an  appeal  was  taken  by  Thornton  to  this  Court. 

S.  Breese  and  Wm.  Thomas,  for  the  appellant,  cited  3  Cranch. 
73  ;  R.  L.  313-14  ;  1  Powell  on  Mort.  33,  and  notes. 

J.  Lamborn,  for  the  appellees. 

Wilson,  Chief  Justice,  delivered  the  opinion  of  the  Court : 
By  agreement  of  the  parties,  this  case  was  submitted  to  the 
Court  upon  a  statement  of  facts,  accompanied  by  a  deed  of  mort- 
gage made  by  Wilhite  to  Thornton.  By  this  deed,  Wilhite  con- 
veys to  Thornton  a  variety  of  personal  property,  for  two  hundred 
dollars,  with  a  condition  that  if  Wilhite  will  pay  to  Thornton,  at 
maturity,  a  note  of  two  hundred  dollars,  with  twelve  per  centum 
interest  in  one  year,  then  the  deed  is  to  be  void,  otherwise  ab- 
solute. It  is,  also  stipulated  that  Wilhite  is  to  retain  possession, 
and  to  have  the  use  of  the  property  until  the  day  of  payment. 
He  is,  also,  at  his  own  expense,  to  keep  the  property  (part  being 
live  stock),  and  at  the  expiration  of  the  year,  if  the  debt  be  not 
paid,  deliver  it  up  to  Thornton  in  good  condition.  The  facts 
agreed  upon,  are,  that  Wilhite  was  indebted  to  Thornton  in  the 
sum  of  two  hundred  dollars,  the  amount  for  which  he  executed 
his  note,  and  that  the  mortgage  was  made  to  secure  this  debt. 
Davenport  and  Henderson  were  also  creditors  of  Wilhite,  and  on 
the  same  day  that  the  mortgage  was  made,  obtained  a  judgment 
against  him,  and  soon  after,  but  before  the  expiration  of  the  year, 
levied  their  execution  on  the  mortgaged  property  in  the  possession 
of  Wilhite. 

Upon  this  statement  of  the  case,  the  Court  below  decided  the 
deed  from  Wilhite  to  Thornton  to  be  void  as  to  the  creditors  of 
Wilhite,  and  consequently  subject  to  the  execution  of  Davenport 
and  Henderson.  To  support  this  position,  it  must  be  shown  that 
the  transaction  between  Wilhite  and  Thornton  was  fraudulent  in 
fact,  or  that  the  conveyance  is  of  such  a  character  that  the  law 
will  imply  fraud ;  and  that  countervailing  testimony  of  fair  in- 
tention, will  not  redeem  it  from  this  inference.  That  the  sale 
from  Wilhite  to  Thornton  is  not  fraudulent  in  fact,  is  apparent 
from  a  consideration  of  all  the  circumstances  attending  the  trans- 
action, as  admitted  by  the  parties.  The  sufficiency  of  the  con- 
sideration upon  which  the  mortgage  was  made,  is  not  questioned. 
It  is  admitted  that  Wilhite  was  indebted  to  Thornton  in  the  sum 
of  two  hundred  dollars,  and  that  the  property  mentioned  in  the 
deed  was  mortgaged  to  secure  this  debt.  The  only  circumstance 
of  a  questionable  character  is,  the  execution  of  the  mortgage  on 
the  same  day  of  the  rendition  of  the  judgment  against  him,  in 
favor  of  Davenport  and  Henderson.  But  this  fact  unaccom- 
panied by  any  other  circumstance  calculated  to  cast  suspicion 
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upon  the  transaction,  is  not  of  itself  sufficient  to  attach  to  it  the 
imputation  of  fraud,  and  thereby  taint  and  render  void  the  whole 
transaction.  The  transfer  to  Thornton,  in  its  most  unfavorable 
aspect,  only  amounts  to  a  preference  of  one  creditor  to  another ; 
a  privilege  to  which  the  debtor  is  always  entitled.  Even  an  in- 
solvent debtor  may  prefer  one  creditor  to  another,  and  his  motives 
for  so  doing,  provided  the  preferred  creditor  has  done  nothing 
improper,  cannot  be  enquired  into  ;  nor  is  the  time  when  this  pre- 
ference is  indicated,  material,  provided  it  is  anterior  to  the  lien 
set  up  to  avoid  it.(l) 

There  being  no  circumstances  then  attending  the  conveyance 
of  the  property  from  Wilhite  to  Thornton,  from  which  fraud  in 
fact  can  be  inferred,  it  becomes  necessary  to  enquire  whether  it 
is  alike  free  from  the  inference  of  fraud  in  law.  In  the  argument 
of  the  case,  the  statute  of  frauds  and  perjuries  was  adverted  to  ; 
but  as  the  deed  under  review  was  made  upon  valuable  considera- 
tion, it  does  not  come  within  the  provisions  of  that  statute.  The 
case,  therefore,  depends  entirely  upon  the  principles  of  the  com- 
mon law  ;  and  it  is  to  be  regretted  that  the  judicial  determina- 
tions relative  to  the  rules  governing  the  transfer  of  personal 
property,  which  are  of  so  much  importance,  and  such  general 
application,  have  not  been  more  stable  and  definite.  But  while 
the  decisions  of  the  courts  of  several  of  the  States  have  been 
vacillating  and  discordant,  those  of  England,  as  well  as  those  of 
a  large  majority  of  the  States,  have  been  uniform  and  consistent; 
and  the  principle  well  established  by  those  decisions,  is,  that  all 
conveyances  of  goods  and  chattels,  where  the  possession  is  per- 
mitted to  remain  with  the  alienor  or  vendor,  is  fraudulent  per  se, 
and  void  as  to  creditors  and  purchasers,  unless  the  retaining  of 
possession  be  consistent  with  the  deed,  as  in  case  of  an  absolute 
unconditional  sale,  where  the  possession  does  not  "accompany 
and  follow  the  deed."  Here  the  vendor's  possession  is  not 
merely  evidence  of  fraud,  but,  by  legal  inference,  is  a  iraxxd  per 
se,  and  cannot  be  rebutted  by  testimony  of  fair  intention  ;  be- 
cause the  possession  not  remaining  with  the  person  shown  by  the 
deed  to  be  entitled  to  it,  works  deception  and  injury.  But  where 
from  the  nature  and  provisions  of  the  conveyance,  the  possession 
is  to  remain  with  the  vendor,  and  the  transaction  is  bona  fide, 
its  so  remaining  is  consistent  with  the  deed,  and  does  not  avoid 
it.a 

The  application  of  these  principles  to  the  present  case,  will 
clearly  establish  the  validity  of  Thornton's  title  to  the  property 
in  controversy.  The  conveyance  from  Wilhite  was  a  mortgage, 
the  legitimate  object  of  which  was  to  secure  to  a  creditor  a  just 
debt ;    and  it   >vas  expressly  stipulated  in  the  deed  that  Wilhite 

(1)  Marburv  v.  Brooks,  7  Wheat.  556  ;  5  Peters1  Cond.  R.  345;  Spring  et  al.  v.  S.  C.  Ins. 
Co.,  8  Wheat.  2(5S  ;  5  Peters'  Conil.  B.  434. 
(a)  Khines  vs.  Phelps,  3  Gil.  R.  404;  Reese  vs.  Mitchell,  41  Ill.R.  309,  and  eases  cited. 
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should  retain  possession  of  the  mortgaged  property,  until  the 
debt  became  due.  Had  not  the  deed  contained  this  authority  for 
his  possession,  there  is  no  doubt  but  his  retaining  it  would  have 
constituted  a  legal  fraud.  Such  too  would  have  been  the  effect  of 
his  remaining  in  possession,  if  the  deed  to  Thornton  had  been  an 
absolute,  in  place  of  a  conditional  one,  though  authorized  by  its 
terms.  In  the  first  case  his  possession  would  not  be  authorized 
by  the  deed  ;  and  in  the  other,  it  would  be  inconsistent  with  its 
character,  and  therefore  void.  Neither  of  these  objections,  how- 
ever, apply  in  this  case.  Wilhite's  possession  of  the  property  is 
consistent  with  the  object  and  intent  of  the  deed,  and  is  war- 
ranted as  well  by  its  stipulations,  as  by  its  usual  and  legal  opera- 
tions ;  for  it  is  of  the  nature  of  a  security  that  the  debtor  should 
retain  possession  until  the  day  of  payment  be  past. 

Among  the  numerous  authorities  from  which  these  principles 
are  deduced,  there  are  several  cases  directly  analogous  to  the  pre- 
sent, such  as  the  case  of  Cadogan  v.  Kennet,(l)  where  by  settle- 
ment before  marriage,  the  husband  conveyed  all  his  household 
goods  to  trustees,  to  the  use  of  himself  for  life,  with  remainder 
over,  and  with  a  proviso  that  he  should  retain  possession  and  en- 
joy the  property  ;  his  doing  so,  the  Court  said,  being  consistent 
with  the  object,  intent,  and  provisions  of  the  deed,  did  not  render 
it  void.  Such  too  was  the  decision  in  the  case  of  Claybourn's 
Executors  v.  Hill, (2)  which  was  the  case  of  a  mortgage  of  per- 
sonal property,  with  an  express  stipulation  that  the  debtor  should 
retain  possession.  The  only  deduction  from  these  and  numerous 
similar  cases,  is,  that  mortgages,  marriage  settlements,  and  limita- 
tions over  of  chattels,  are  valid  against  all  persons,  without  de- 
livery of  possession  ;  provided  the  transfer  be  bona  fide,  and  the 
possession  remain  with  the  person  shown  by  the  stipulations  of  the 
deed  to  be  entitled  to  it.  Were  a  different  rule  to  prevail,  one 
which  would  not  under  any  circumstances  sanction  the  separation 
of  the  title  to  personal  property,  from  the  possession,  it  would,  in 
many  cases,  render  the  transfer  of  personal  property  to  suit  the 
convenience  of  parties,  extremely  inconvenient,  and,  in  some 
cases,  impossible;  as  where  from  the  situation  of  the  property  at 
the  time,  it  was  incapable  of  delivery;  as  in  the  case  of  a  sale  of 
a  ship  at  sea,  or  the  limitation  over  of  chattels,  after  the  use  of 
them  for  life  or  for  years,  to  another.  I  admit  that  there  are 
some  authorities  which  seem  to  militate  against,  and  others  that 
are  less  equivocally  opposed,  to  the  rules  here  laid  down,  which 
permits  the  possession  of  personal  property,  in  cases  like 
the  present,  to  be  separated  from  the  title.  But  I  think  the  prin- 
ciple so  well  established  by  an  overwhelming  current  of  authori- 
ties, that  no  arguments  drawn  from  policy,  will  justify  the  Court 
in  departing  from  it. 

(1)  Cowper  432.  (2)  1  Wash  177. 
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The  judgment  of  the  Circuit  Court  is  therefore  reversed  with 
costs. 

Judgment  reversed. 

Lozjkwood,  Justice,  dissenting: 

I  cannot  concur  in  the  opinion  of  the  Court,  because  I  believe 
that  where  the  motive  for  the  sale  or  mortgage  is  the  security  of 
the  vendee  or  mortgagee,  and  the  vendor  or  mortgagor  is  permit- 
ted to  retain  the  possession  and  visible  ownership  for  the  conve- 
nience of  the  parties,  it  is  a  fraud,  though  the  arrangement  be  in- 
serted in  the  deed  or  mortgage.  The  policy  of  the  law  will  not 
permit  the  owner  of  personal  property  to  create  an  interest  in  an- 
other, either  by  mortgage  or  absolute  sale,  and  still  continue  to  be 
the  visible  owner.  The  laAV  will  not  stay  to  enquire  whether  there 
was  actual  fraud  or  not  ;  it  will  infer  it  at  all  events  ;  for  it  is 
against  sound  policy  to  suffer  the  vendor  or  mortgagor  to  remain 
in  possession,  whether  an  agreement  to  that  effect  be  or  be  not 
expressed  in  the  deed.  It  necessarily  creates  a  secret  incum- 
brance as  to  personal  property,  when  to  the  world  the  vendor  or 
mortgagor  appears  to  be  the  owner,  and  he  gains  credit  as  such, 
and  is  thereby  enabled  to  practice  deceit  upon  mankind.  If  the 
possession  be  withheld  pursuant  to  the  terms  of  the  agreement, 
some  good  reason  for  it,  beyond  the  convenience  of  the  parties, 
must  appear,  and  the  parties  must  leave  nothing  unperformed 
within  their  power  to  secure  third  persons  from  the  consequences 
of  the  apparent  ownership  of  the  vendor  or  mortgagor.  In  sup- 
port of  my  views  on  this  subject,  I  have  used  the  language  of 
Chancellor  Kent,  commenting  on  the  case  of  Clow  v.  Woods. (1) 
In  that  case  the  Supreme  Court  of  Pennsylvania  decided,  that  the 
delivery  of  the  goods  is  held  to  be  as  requisite  in  the  case  of  a 
mortgage  of  goods,  as  in  the  case  of  an  absolute  sale  under  the 
statute  18  and  27  Elizabeth,  and  that  merely  stating  on  the  face 
of  the  deed,  that  possession  was  to  be  retained,  is  not  sufficient 
to  take  the  case  out  of  the  statute,  even  in  the  case  of  a  mortgage 
of  goods. 

(1)  5  Serg.  &  Rawle,  -277. 


Joseph  Kitchell,  appellant  v.  Samuel  Bratton,  appellee. 
Appeal  from  Crawford. 

The  section  of  the  statute  of  frauds  aud  perjuries  which  declares  void  as  to  creditors  and 
purchasers,  all  conveyances  of  goods  and  chattels  made  upon  considerations  not  deemed 
valuable  in  law,  unless  possession  shall  remain  with  the  donee,  or  unless  the  convey- 
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ances  be  recorded,  has  no  relation  to  a  deed  made  upon  a  valuable  consideration.    The 

statute  applies  to  deeds  for  personal  property  made  upon  (,ccd  consideration  only,  as 

distinguished  from  valuable. 
A  party  cannot  assign  for  error  an  erroneous  instruction  favorable  to  him. 
The  rule  governing  conveyances  of  personal  property,  is,  that  unless  possession  shall  8C 

Company  and  follow  the  deed,  the  conveyance  by  le'^al  inference  is  fraudulent  and  void 

as  to  creditors. 
Where  an  erroneous  instruction  is  given  to  the  jury,  but  the  bill  of  exceptions  does  not 

enable  the  Court  to  see  what  effect  it  probably  had  upon  their  verdict,  the  judgment  of 

the  Court  below  will  be  reversed.    The  bill  of  exceptions  should  have  stated  the  proof 

upon  the  point. 

This  was  an  appeal  from  the  verdict  of  a  justice's  jury  upon 
the  trial  of  the  right  of  property  in  certain  goods  and  chattels 
claimed  by  the  appellant  as  mortgagee,  which  had  been  levied  on 
by  virtue  of  an  execution  in  favor  of  the  appellee. 

The  cause  was  tried  at  the  March  term,  1836,  of  the  Crawford 
Circuit  Court,  before  the  Hon.  Justin  Harlan  and  a  jury,  and  a 
verdict  and  judgment  rendered  against  the  appellant,  from  which 
he  appealed  to  this  Court. 

E.  S.  Janney,  for  the  appellant,  relied  upon  the  following 
points  and  authorities  : 

Contracts,  where  a  fair  and  valuable  consideration  has  been 
paid  are  not  affected  by  the  statute  of  frauds.  R.  L.  313-14  ;(1) 
2  Hen.  and  Munf.  302.  Possession  was  not  necessary  under  the 
mortgage — possession  being  necessary  only  in  cases  of  absolute 
bills  of  sale  or  deeds.  Ham  v.  Russell,  1  Cranch.  309;  same 
case,  1  Peters'  Cond.  Rep.  318  ;  U.  S.  v.  Hove  et  al.  1  Peters 
458  ;  1  Fonb.  Eq.  270,  274. 

That  every  debtor  has  a  right  to  secure  his  creditor.  1  Peters 
318  in  notes. 

So  that  even  in  cases  of  absolute  bills  of  sale,  if  a  valuable  and 
adequate  consideration  has  been  given,  possession  is  not  deemed 
requisite  unless  there  is  an  intention  to  defraud.  Ham  v.  Rus- 
sell, 1  Peters   320. 

Recording  of  bills  of  sale  or  mortgages  of  personalty,  is  not 
requisite,  especially  where  the  consideration  is  valuable  ;  nor  is 
it  required  at  all  of  conveyances  of  personaltv.  R.  L.  314  ; 
Hodgson  v.  Butts,  1  Peters 476. 

That  even  in  cases  of  loans,  recording  only  is  necessary  after 
a  lapse  of  five  years.     Last  clause,  §  2  st.  frauds  ;  R.  L.  314. 

Walter  B.  Scates  and  A.P.  Field,  for  the  appellee  : 

An  absolute  bill  of  sale  is  fraudulent,  if  possession  remain  with 
the  vendor.     1  Cranch.  309  ;  2  Munf.  341  ;  3  Munf.  1. 

A  conditional  bill  of  sale,  or  a  mortgage,  where  possession  re- 
mains with  the  vendor  or  mortgagor,  unless  it  be  shown  upon  its 
face  to  be    consistent  with  a    fair  and  honest   intent,  and  the 

(1}  Gale's  Stat.  315— 10. 
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circumstances  of <the  transaction,  is  fraudulent.  2  Kent's  Com. 
410,  419,  and  the  authorities  there  referred  to.  See  also  gene- 
rally upon  the  same  doctrine,  the  same,  andEspinasse  N.  P.  540- 
1,  566-7-8  ;  Tidd.  Pr.  919;  Robt.  on  Fraud.  Con.  544,  570  ;  2 
Cowp.  434. 

To  make  a  bill  of  sale  or  mortgage  good  under  the  statute,  it 
must  be  proved  by  two  witnesses,  before  some  court  of  record, 
within  eight  months.     R.  L.  313-14,  §  2.(1) 

Wilson,  Chief  Justice,  delivered  the  opinion  of  the  Court. 

In  this  case  the  question  in  the  Court  below,  was  relative  to 
the  ownership  of  certain  articles  of  personal  property  which  were 
levied  on  as  the  property  of  J.  and  P.  Higgins,  but  which  were 
claimed  by  J.  Kitchell,  who  produced  and  gave  in  evidence,  a 
deed  of  mortgage  from  the  Higgins  to  himself,  of  the  property 
levied  on.  The  consideration  of  the  deed,  as  appears  from  its 
face,  was  a  debt  due  from  the  Higgins  to  Kitchell.  By  the  stipu- 
lations of  the  deed,  Kitchell  was  to  have  immediate  possession  of 
the  property,  but  he  was  bound  to  relinquish  all  title  thereto  upon 
the  payment  of  his  debt.  Upon  the  trial  in  the  Circuit  Court, 
the  counsel  for  the  appellant,  Kitchell,  moved  the  Court  to  instruct 
the  jury  that  if  they  believed  the  mortgage  was  made  upon  con- 
sideration deemed  valuable  in  law,  that  then  it  was  not  necessary 
to  record  it.  This  instruction  the  Court  refused  to  give  ;  but 
instructed  the  jury  that  unless  they  were  satisfied  from  the  evi- 
dence, that  the  appellant  had  had,  and  bona  fide  remained  in,  pos- 
session of  the  property,  that  then  the  mortgage  was  void,  unless 
recorded  within  eight  months. 

To  these  instructions,  the  appellant,  Kitchell,  by  his  counsel, 
excepted,  and  assigns  for  error,  1st,  The  refusal  of  the  Court  to 
give  the  instructions  asked  for  ;  and  2d,  The  giving  the  instruc- 
tions which  the  Court  gave.  From  the  instructions  asked  for 
and  refused,  as  well  as  those  given,  it  would  seem  that  the  Court 
considered  the  conveyance  as  coming  within  the  provisions  of 
that  branch  of  the  statute  of  frauds  and  perjuries,  which  renders 
void  as  to  creditors,  all  deeds  made  upon  consideration  not  deem- 
ed valuable  in  law,  unless  possession  shall  remain  with  the 
donee,  or  unless  recorded.  This  view  of  the  case  is  clearly  erro- 
neous. The  deed  to  Kitchell,  is  upon  consideration  deemed 
valuable  in  law,  and  therefore  excluded  from  the  operation  of 
that  branch  of  the  statute  which  authorizes  recording.  The  sta- 
tute applies  to  deeds  for  personal  property,  made  upon  good  con- 
sideration only,  as  distinguished  from  valuable,  and  with  respect 
to  them,  substitutes  possession  for  recording.  In  the  instructions 
given  by  the  Court,  there  was  no  error,  except  in  that  branch  of 
it  which  recognised  the  alternative  of  recording  as  equivalent  to 

(1)  Gale's  Stat.  315—16. 


VANDALIA.  303 


Kitchell  v.  Bratton. 


possession  in  the  mortgagee,  for  the  purpose  of  giving  validity 
to  the  deed.     This  is  not  the  law  ;  but  inasmuch  as  it  was  an 
error  favorable  to  the  appellant,  by  making  valid  his  mortgage 
by  either  possession  or  recording,  he  has  no  ground  of  complaint. 
The  refusal,  however,  of  the  Court  to  give  the  instructions  asked 
for,  was  clearly  erroneous.     But  what  would  have  been  the  effect 
of  those  instructions,   and    whether,  if  given,  a  different  result 
would  have  been  produced,  depends  upon  a  fact  which  is  not  dis- 
closed by  any  part  of  the  record  ;  that  is,  whether  the  possession 
of  the  property    remained    with  the  mortgagors,  or,  whether  it 
passed  according  to  the  terms  of  the  deed,  to  the  mortgagee,  and 
was  by  him  retained.  If  the  fact  was  that  the  mortgagee  took  and 
retained  possession  of  the  property,  then  the  instructions   asked 
for,  had  they  been  given,  would  have  entitled  him  to  a  verdict, 
and  were  therefore  material.     But  if  the  possession  did  not  con- 
tinue with  him,  the  deed  was  by  legal  inference  fraudulent  and 
void,  and  the  instructions  could  not  have  availed  him.     The  rule 
governing  conveyances  of  personal  property,  as  laid  down  in  the 
case  of  Thornton  v.  Davenport  and  Henderson,(l)   decided  at 
this  term  of  the  Court,  is  that  "  Unless  possession  shall  accom- 
pany and  follow  the  deed,"  it  is  by  legal  inference  fraudulent 
and  void  as  to  creditors.  .  If  then,  from  the  evidence  in  this  case, 
it  appeared  that  possession  was  taken  and  retained  by  Kitchell^ 
and  the  transaction  was  otherwise  fair,  his  title  to  the  property 
was  valid.     But  if,  on  the  other  hand,  the  property  remained  in 
the  possession  of  the  Higgins,  its  so  remaining  rendered  the  con- 
veyance fraudulent  per  se,  because  inconsistent  with  the  stipula- 
tions of  the  deed  which  gave  the  possession  to  Kitchell,  until  the 
debt  was  paid.a 

The  bill  of  exceptions  should  have  stated  the  proof  upon  this 
point ;  but  as  it  has  not  done  so,  the  case  is  too  imperfectly  pre- 
sented to  enable  this  Court  to  say  what  should  have  been  the 
decision  below,  or  give  such  judgment  here,  as  that  Court  ought 
to  have  given.  The  decision  of  the  Circuit  Court  is  therefore 
reversed,  the  cause  remanded,  and  a  new  trial  awarded,  conform- 
ably to  this  opinion.  The  costs  of  this  Court  to  be  paid  by  the 
appellee. 

Judgment  reversed. 

{\)Ante  2%.  {a)  See  Rev.  Stat.  1S15  p.  91. 
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George  Baldwin,  plaintiff  in  error  v.  The  People  of  the 
State  of  Illinois,  defendants  in  error. 

Error  to  Cook. 

Proof  that  defendant  stole  a  mare  or  a  gelding',  will  sustain  an  indictment  for  stealing  a 

horse. 
An  indictment  alleging  that  the  animal  was  stolen  and  carried  away,  will  be  sustained  by 

proof  that  it  was  ridden,  driven,  or  led  away. 

This  cause  was  tried  before  the  Hon.  Thomas  Ford  and  a  jury. 
The  defendant  in  the  Court  below  was  found  guilty,  and  sen- 
tenced to  the  penitentiary  for  five  years. 

J.  D.  Caton,  for  the  plaintiff  in  error. 

James  Grant,  State's  Attorney,  for  the  defendants  in  error. 

Smith,  Justice,  delivered  the  opinion  of  the  Court : 
The  plaintiff  in  error  was  indicted  and  convicted  of  larceny,  at 
the  October  term  of  the  Cook  Circuit  Court,  183(3.  The  indict- 
ment charged  him  with  feloniously  stealing  and  carrying  away 
one  horse,  the  proper  goods  and  chattels  of  one  Ashbel  Steele. 
On  the  trial  the  prisoner's  counsel  asked  the  Court  to  instruct 
the  jury,  "  That  if  they  believed  from  the  evidence  that  the  pro- 
perty stolen  was  a  gelding  or  a  mare,  that  in  point  of  law  the  in- 
dictment was  not  sustained,"  which  the  Court  refused  to  do. 
This  is  alleged  for  error.  There  can  be  no  doubt  that  the  refusal 
was  proper.  The  term  horse,  used  in  the  indictment,  is  descrip- 
tive of  the  genus  of  the  animal,  and  not  of  the  sex  or  character 
changed  by  artificial  means.  The  animal  was  still  a  "  horse,"  no 
matter  what  the  sex,  and  so  was  it  still  a  horse,  although  it  might 
be  a  gelding.  The  second  ground  of  objection  raised,  that  the 
Court  refused  to  instruct  the  jury  "That  if  they  believed  the 
animal  was  ridden,  driven,  or  led  away,  the  proof  did  not  sustain 
the  indictment,"  is  without  reason  to  sustain  it,  and  cannot  be 
entitled  to  consideration.  It  cannot  be  expected  that  the  proof 
is  to  correspond  with  the  literal  interpretation  of  the  words,  and 
that  the  party,  because  he  did  not  literally  carry  away  the  animal, 
is  not  guilty. 

The  judgment  of  the  Circuit  Court  of  Cook  county  is  hereby 
affirmed,  and  the  said  Court  are  directed  to  cause  the  execution 
of  the  judgment  and  sentence  of  the  said  Court  to  be  carried  into 
effect  without  delay.  The  defendants  in  error  are  also  to  recover 
costs  in  this  Court  attending  the  prosecution  of  the  writ  of  error, 
and  have  execution  therefor. 
Judgment  affirmed. 
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Samuel  Prevo,  administrator  of  Rezin  Beall,   deceased, 
appellant  v.  Simon  Lathrop,  appellee. 

Appeal  from  Clark. 

Whore  B.  agreed,  by  parol,  to  purchase  of  L.,  a  tract  of  land,  and  to  pay  $400  for  the  same, 
in  four  equal  annual  instalments,  but  no  memorandum  in  writing  was  made  of  the 
bargain,  and  sometime  afterwards  a  note  was  executed  for  the  amount  then  due  of  the 
principal  of  said  purchase  money,  and  a  deed  made  for  the  land,  but  the  parties  not 
agreeing  as  to  the  rate  of  interest  for  the  time  payment  had  been  delayed,  that  was  left 
for  future  adjustment :  Held  that  the  contract  to  pay  interest  was  not  within  the  statute 
of  frauds.  Said  agreement  to  purchase  the  land  was  made  in  1S24,  and  the  note  was 
executed  in  1832.  The  suit  was  instituted  in  1S35:  Held,  also,  that  the  contract  for  interest 
was  not  barred  by  the  statute  of  limitations. 

"Where  no  specific  agreement  is  entered  into  in  relation  to  the  rate  of  interest,  the  law  will 
presume  that  the  legal  rate  was  intended. 

This  cause  was  commenced  before  the  Judge  of  Probate  of 
Clark  county,  on  the  21st  day  of  April,  1835.  It  was  beard  in 
the  Circuit  Court,  at  the  May  term,  1836,  before  Hon.  Justin 
Harlan. 

H.  Eddy  and  D.  J.  Baker,  for  the  appellant. 

J.  Pearson,  for  the  appellee. 

Smith,  Justice,  delivered  the  opinion  of  the  Court : 

Lathrop  sued  Prevo  as  administrator  of  Beall,  before  the  Court 
of  Probate,  on  a  note  and  an  account.  The  suit  was  amicable, 
and  the  parties  waived  service  of  process.  The  Court  of  Probate 
rendered  judgment  against  Prevo  for  $148  and  costs  of  suit. 
Prevo  appealed  from  this  judgment  to  the  Circuit  Court,  and 
filed  his  bill  of  exceptions  agreeably  to  the  statute.  On  the  trial 
in  the  Circuit  Court,  a  judgment  was  rendered  in  favor  of  Lathrop 
against  Prevo,  for  $157  and  costs.  In  the  progress  of  the  trial 
in  the  Circuit  Court,  a  bill  of  exceptions  was  taken  to  the  opinion 
of  the  Circuit  Court,  for  admitting  and  not  excluding,  the  testi- 
mony of  a  witness,  who  deposed  that  sometime  in  the  year  1823 
or  1824,  there  was  a  verbal  contract  entered  into  between  the 
plaintifil  and  the  defendant's  intestate,  Rezin  Beall,  deceased,  in 
relation  to  a  certain  tract  or  parcel  of  land  situated  in  Clark  county, 
for  which  said  Beall  was  to  pay  said  plaintiff  $400  in  four  equal 
annual  installments  ;  for  the  payment  of  which  no  writing  was 
entered  into  until  the  execution  of  the  note  offered  in  evidence, 
at  which  time  a  deed  of  conveyance  was  made  by  Lathrop  to 
Beall ;  that,  at  the  time  of  the  execution  of  said  note,  a  claim 
was  set  up  by  said  plaintiff,  for  twelve  per  cent,  interest  on  the 
said  instalments,  from  the  time  they  became  due,  up  to  the  time 
of  the  execution  of  the  note.  Whereupon  a  controversy  arose 
III.  Rep.  Vol.  2—20 
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between  the  plaintiff  and  Beall,  the  intestate,  in  relation  to  the 
interest.  The  plaintiff  claimed  twelve  per  cent. ,  and  Beall  was 
willing  to  give  six  per  cent,  or  more  ;  but  as  they  could  not  agree 
at  the  time,  they  agreed  to  leave  it  to  future  adjustment,  as 
to  the  rate  of  interest  to  be  paid.  The  note  was  executed  for 
the  sum  therein  mentioned,  Beall  refusing  to  include  twelve  per 
cent,  interest  in  the  note,  and  remarked,  at  the  time,  that  he, 
the  plaintiff,  and  Beall  would  not  fall  out  about  the  amount  of  in- 
terest. 

On  this  testimony,  the  counsel  of  the  appellant  raised  in  the 
Court  below  the  following  objections : 

1.  That  the  claim  for  interest,  arising  under  the  agreement  and 
promise  to  pay  interest,  and  leaving  the  precise  amount  to  future 
adjustment,  was  barred  by  the  statute  of  limitations. 

2.  That  the  conversations  between  the  parties  were  not  evi- 
dence, because  the  contract  upon  which  interest  was  claimed,  was 
a  verbal  one  for  the  sale  of  lands,  and  void  under  the  statute  of 
frauds  and  perjuries. 

The  same  points  are  now  made  in  this  Court,  and  relied  on,  for 
a  reversal  of  the  judgment  of  the  Circuit  Court. 

To  ascertain  whether  the  statute  of  limitations  was  a  bar  in  the 
present  case,  we  must  recur  to  the  time  of  the  promise  to  adjust  the 
interest  at  some  future  day.  That  was  the  day  of  the  execu- 
tion of  the  note,  the  26th  of  August,  1832  ;  consequently,  five 
years  had  not  elapsed  from  the  making  of  the  promise,  at  the  in- 
stitution of  the  suit. 

On  the  2d  point,  it  is  a  misapprehension  of  the  state  of  facts 
disclosed,  to  suppose  that  the  promise  to  pay  the  interest,  was  an 
agreement  within  the  terms  of  the  statute  of  frauds.  It  was  a 
mere  incident  connected  with  the  sum  of  money  agreed  to  be  paid 
on  the  consummation  of  the  contract  for  the  lands,  by  the  making 
of  the  conveyance  and  note  ;  though  the  exact  amount  of  money 
to  be  paid  as  interest,  was  left  to  future  adjustment  between  the 
parties.  That  amount  not  having  been  agreed  upon  between  them, 
it  is  fair  to  presume,  at  least,  that  the  amount  should  be  the  legal 
interest,  and  the  party  himself  admitted  his  willingness  to  pay  at 
least  that  sum. 

Upon  the  testimony,  then,  as  well  as  the  legal  questions  arising 
thereon,  no  error  is  perceived  in  the  judgment  of  the  Circuit 
Court  ;  and  it  is  accordingly  affirmed  with  costs. 

Judgment  affirmed. 

Note.    See  Scott  v.  Thomas,  Ante  58. 
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Thomas  Vickers,  plaintiff  in  error  v.  Jane  Hill,  adminis- 
tratrix, and  John  M.  Webster,  administrator  of  the 
estate  of  Curtis  Hill,  deceased,  defendants  in  error. 

Error  to  Marion. 

The  granting  and  refusing  of  continuances,  is  a  matter  of  sound  legal  discretion,  resting 

entirely  with  the  Circuit  Court,    and  that  Court  is  to  judge  whether  the  party  applying 

for  a  continuance,  has  complied  with  the  requisitions  of  the  statute  ;  and  the   decision 

of  the  Court  in  such  cases  cannot  he  assigned  for  error. 
If  an  exception  exist  to  this  general  rule,  that  exception  is  to  be  confined    to  the   simple 

point  of  the  materiality  of  the  facts  resting  within  the  knowledge   of  the  witness,  and 

their  tendency  to  prove  the  point  directly  in  issue. 
Where  the  affidavit  shows  that  only  a  part  of  the  witnesses  have  been  legally  summoned, 

the  plaintiffs  may  admit  the  facts  to  be  proved  by  the  witnesses  legally  summoned,  as 

set  forth  in  the  affidavit,  and  compel  the  defendant  to  go  to  trial. 

The  proceedings  were  had  in  this  cause  at  the  March  term, 
1836,  or!  the  Marion  Circuit  Court,  before  the  Hon.  Jepthah  Har- 
din and  a  jury.  Verdict  and  judgment  were  rendered  for  the 
defendants  in  error,  for  $13,84  and  costs  of  suit. 

The  following  bill  of  exceptions  was  taken  in  the  Court  below  : 
"  Charles  Coker  being  first  duly  sworn,  deposes  and  says,  that 
he  is  agent  for  the  defendant  in  the  above  cause,  and  that  the  de- 
fendant cannot  go  safely  to  trial  at  this  term  of  the  Court,  for 
want  of  the  evidence  of  Thomas  Cottingham,  Andrew  Story, 
Jeremiah  Lewis,  and  Eli  Vickers,  witnesses  for  said  defendant. 
Said  witnesses  reside  in  Hamilton  county  in  this  State.  A  sub- 
poena was  duly  issued  and  put  into  the  hands  of  the  sheriff  of 
Hamilton  county,  and  is  returned  by  him  served  on  Cottingham, 
the  rest  not  found.  He  expects  the  defendant  will  prove  by  said 
Cottingham,  that  the  note  sued  on  was  given  by  defendant  for 
clocks,  and  that  the  clocks  were  warranted  to  be  good  time  pieces 
for  two  years,  and  he  expects  to  prove  by  the  other  witnesses  that 
said  clocks  were  not  good  time  pieces,  and  that  they  did  not  keep 
time,  and  that  the  warranty  wholly  failed.  He  does  not  know 
that  he  can  prove  the  same  facts  by  any  other  witness  or  wit- 
nesses. Neither  of  said  witnesses  are  in  attendance.  This  affi- 
davit is  not  made  for  delay,  but  that  justice  may  be  done.  He 
believes  the  defendant  cannot  go  safely  to  trial  without  said  wit- 
nesses, and  he  expects  to  be  able  to  procure  their  attendance  by 
the  next  term  of  this  Court.  All  of  which  is  stated  to  the  best  of 
this  deponent's  knowledge  and  belief. 

Charles  Coker. 

Subscribed  and  sworn  to,  this  14th  day  of  March,  1836. 

Wm.  W.  Pace,  Clerk. 
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And  thereupon  the  defendant  moved  the  Court  for'a  con- 
tinuance of  this  cause  until  the  next  term  of  this  Court,  and  upon 
argument  heard,  the  Court  decided  that  the  affidavit  was  sufficient 
as  the  causes  and  facts  expected  to  be  proved  by  the  other 
witnesses,  except  Thomas  Cottingham,  but  no  delinquence  is 
shown  as  to  Cottingham,  because  his  fees  were  not  tendered,  and 
ordered  a  continuance  of  the  cause  unless  the  plaintiffs  admit  the 
fact  stated  in  the  affidavit  which  the  defendant  expects  to  prove 
by  Eli  Vickers,  Andrew  Story,  and  Jeremiah  Lewis,  without 
admitting  the  facts  which  he  expects  to  prove  by  Thomas  Cot- 
tingham, which  the  plaintiffs  admitted  and  went  to  trial,  and 
upon  the  trial  the  Court  rejected  and  excluded  all  the  facts  in 
the  affidavit  and  all  that  part  of  the  affidavit  which  related  to  the 
facts  which  the  defendant  stated  in  his  affidavit  he  expected  to 
prove  by  said  Cottingham,  and  directed  the  jury  not  to  regard 
the  same  in  making  up  their  verdict.  The  note  sued  on,  and 
the  letters  of  administration  were  read  in  evidence,  which  was 
all  the  evidence  in  the  cause  with  those  facts  which  the  Court 
permitted  to  go  to  the  jury  in  the  affidavit.  To  which  opinion 
of  the  Court  in  not  requiring  the  plaintiffs  to  admit  said  facts, 
and  in  excluding  said  facts  from  the  jury,  the  defendant  excepts, 
and  prays  this  his  bill  of  exceptions  may  be  signed,  sealed  and 
made  a  part  of  the  record. 

Jepthah  Hardin." 

Walter  B.  Scates,  for  the  plaintiff  in  error. 

H.  Eddy,  for  the  defendants  in  error. 

Smith,  Justice,  delivered  the  opinion  of  the  Court : 

This  was  an  appeal  from  a  judgment  of  a  justice  of  the  peace, 
to  the  Circuit  Court  of  Marion.  Two  questions  are  presented 
for  the  consideration  of  this  Court. 

It  is  alleged  for  error,  first,  that  the  Circuit  Court  refused  to 
continue  the  cause  upon  the  application  of  Vickers,  on  an  affidavit 
made  by  his  agent  as  to  the  materiality  of  the  facts  within  the 
knowledge  of  the  absent  witnesses,  because  he  had  not  used  due 
diligence  in  obtaining  the  attendance  of  a  witness,  he  having 
omitted  to  tender  the  witness,  who  lived  in  a  foreign  county,  his 
fees  for  attendance  ;  secondly,  because  the  Court  compelled  the 
plaintiff  in  error  to  go  to  trial  in  the  Circuit  Court,  on  the  plain- 
tiffs admitting  the  facts,  expected  to  be  proved  by  the  other  wit- 
nesses, conformably  to  the  provisions  of  the  practice  act  in  relation 
to  continuances. 

On  the  first  point  it  is  clear,  that  the  granting  and  refusing 
continuances  of  causes,  is  a  matter  of  sound  legal  discretion, 
resting  entirely  within  the  exercise  of  that  discretion  by  the 
Court,  under  the  provisions  of  the  statute  ;  and  it  is  to  judge 
whether  or  not  the  party  applying  for  the  continuance,  has  com- 
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plied  with  the  requisitions  of  the  statute.  So  far  as  an  intimation 
may  have  been  given  in  the  case  of  Cornelius  v.  Boucher, ( 1  )decided 
in  this  Court  at  its  December  term  1820,  that  an  exception  might 
exist  to  the  general  rule,  that  exception  is  to  be  confined  to  the 
simple  point  of  materiality  of  the  facts  resting  in  the  knowledge 
of  the  witness,  and  their  tendency  to  prove  the  point  directly  in 
issue.  Should  the  Circuit  Court  decide  erroneously  in  such  a 
case,  it  would  be  considered  a  decision  of  a  legal  question,  and 
to  which  an  exception  might  be  taken,  and  consequently  would  be 
a  ground  of  error.  I  am  not  aware  of  any  possible  case  other 
than  this  one,  which  would  not  involve  the  exercise  of  legal  discre- 
tion in  the  Court  in  determining  whether  the  applicant  had  com- 
plied with  the  requisitions  of  the  practice  act. 

On  the  other  ground  of  admitting  a  portion  of  the  affidavit  as 
evidence,  and  excluding  that  part  relating  to  the  facts  which  the 
witness  might  prove,  to  procure  whose  attendance,  due  diligence 
was  decided  not  to  have  been  exercised,  it  is  not  perceived  that 
there  was  any  inaccuracy  of  decision  ;  as  the  plaintiffs  in  the 
Court  below  chose  to  admit  all  the  statements  contained  in  the 
defendant's  deposition,  as  to  the  facts  expected  to  be  established 
by  the  other  absent  Avitnesses,  and  as  that  part  of  the  statement 
of  facts  resting  in  the  knowledge  of  the  absent  witnesses, 
who  had  not  been  sufficiently  summoned,  was  not  deemed  sufficient 
cause  for  a  continuance,  the  Court  very  properly  directed  the  jury 
to  disregard  that  portion  of  the  defendant's  statement,  which  had 
not  been  made  evidence  in  the  cause.* 

Judgment  is  affirmed  with  costs. 

Judgment  affirmed. 

Note.  Where  a  statute  declares  that  in  a  certain  case  a  continuance  shall  be  granted,  it 
is  error  in  the  Court  to  reiuse  it.  Rountree  v.  Stuart,  Breese  43. 
Since  the  decision  of  the  above  case,  the  following-  section  has  become  a  law  : 
Exeptions  taken  to  opinions  or  decisions  of  the  Circuit  Court,  overruling  motions  in 
arrest  of  judgment,  motions  for  new  trials,  and  for  continuances  of  causes,  shall  here- 
after be  allowed  ;  and  the  party  excepting  may  assign  for  error  any  opinion  so  excepted 
to,  any  usage  to  the  contrary  notwithstanding. 

Acts  of  July  1837, 109  ;  Gale's  Stat.  540. 

(1)  Breese  12.  (a)  See  L.  of  1867  p.  157,  in  civil  cases. 
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Nathaniel  Buckmaster,    plaintiff  in   error  v.  William 
Grundy,  defendant  in  error. 

Error  to  Johnson. 

Upon  the  overruling- of  a  demurrer  to  a  declaration,  if  the  defendant  reply,  he  thereby 

\n  aives  his  demurrer. 
A  demurrer  to  a  plea,  extends  back  to  the  declaration,  and  brings  both  under  review    be- 
fore the  court. 
In  an  action  of  covenant  for  a  failure  to  convey  lands,  it  is  not  necessary  to  aver  or  prove  a 

consideration. 
A  seal  imports  a  consideration. 
Sernble,  That  a  want  of  consideration  may  be  pleaded  to  an  action  upon  a  bond  for  the 

conveyance  of  lands. 
In  an  action  of  covenant  for  failing  to  convey  lands  agreeably  to  contract,  the    value  of 

the  lands  at  the  time  they  were  to  have  been  conveyed,  is  the  true  measure  of  damages. 
Whatever  may  be  the  practice  in  England,  the  purchaser  here  is  not   bound  to  prepare 

and  tender  a  deed  to  the  vendor,  unless  such  obligation  can  be  fairly  inferred  from  the 

terms  of  the  contract. 
In  cases  of  independent  covenants,  a  plea  of  readiness  to  perform  without  averring   an 

offer  of  performance,  is  bad,  and  furnishes  no  excuse  for  the  non-performance. 

This  was  an  action  of  covenant  commenced  in  the  Gallatin 
Circuit  Court,  by  Grundy  against  Buckmaster,  upon  the  following 
bond  : 

"  Know  all  men  by  these  presents,  that  I,  Nathaniel  Buckmas- 
ter, of  the  county  of  Madison  and  State  of  Illinois,  am  held  and 
firmly  bound  unto  William  Grundy,  of  the  county  and  State  afore- 
said, in  the  penal  sum  of  four  thousand  two  hundred  and  sixty- 
six  dollars,  good  and  lawful  money  of  the  United  States,  for  the 
true  and  faithful  payment  of  which,  I  bind  myself,  my  heirs  and 
executors  and  administrators,  as  witness  my  hand  and  seal  this 
ninth  day  of  January,  1819. 

The  condition  of  the  above  bond  is  such  that  if  the  above 
bound  Nathaniel  Buckmaster  shall  make  a  general  warranty  deed 
in  fee  simple,  to  one  undivided  third  part  of  two  hundred  and 
sixty-seven  acres  and  ninety-seven  hundredths  of  an  acre,  with 
the  ferry  thereunto  belonging,  lying  on  the  east  bank  of  the  Mis- 
sissippi,  opposite  the  mouth  of  the  Missouri,  or  just  above  it, 
being  the  tract  or  parcel  of  land  the  said  Buckmaster  purchased 
of  Thomas  Carlin,  to  William  Grundy,  by  the  first  day  of  Sep- 
tember next,  then  the  above  obligation  to  be  void  ;  otherwise  to 
remain  in  full  force  and  virtue  in  law,  as  witness  my  hand  and 
seal  this  ninth  day  of  January,  1819. 

(Signed)  N.  Buckmaster.         [l.s.]" 

Witness  present, 
Isaac  C.  Douglass. 
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There  was  a  change  of  venue  taken  to  the  Johnson  Circuit 
Court,  where  the  cause  was  tried  at  the  October  term,  1830,  be- 
fore the  Hon.  Thomas  C.  Browne  and  a  jury,  and  a  verdict  and 
judgment  rendered  for  the  defendant  in  error  for  $3,562. 

The  following  statement  of  the  points  and  authorities  relied  on 
by  the  counsel  for  the  plaintiff  in  error,  was  furnished  to  the 
Court: 

"The  defendant  below  demurred  to  the  plaintiff's  declaration, 
1st,  Because  it  contained  no  averment  that  the  plaintiff  ever  ten- 
dered a  deed  to  be  executed  by  defendant.  (See  2d  Saund.  P. 
and  E.  901  ;  Sugden  222.)  2d,  Because  it  contained  no  aver- 
ment that  the  plaintiff  had  paid  defendant  any  thing  for  the  land, 
for  the  title  to  which  the  bond  was  given,  and  consequently,  no 
damages  could  accrue  to  the  plaintiff ;  and  the  said  bond  contains 
no  acknowledgment  of  money  paid,  and  in  fact  none  ivas  paid: 
But  the  Court  overruled  the  demurrer,  and  this  is  the  first  error 
assigned. 

The  2d  assignment  of  error  questions  the  propriety  of  the  Cir- 
cuit Court's  sustaining  the  plaintiff's  demurrer  to  the  defendant's 
second  plea,  which  plea  alleges  that  the  defendant  always  has 
been  and  still  is  ready  to  make  the  deed  in  the  said  declaration 
mentioned. 

The  3d  assignment  of  error  is  founded  on  the  supposition  that, 
if  all  the  facts  set  out  in  the  plaintiff's  declaration  be  true,  yet  it 
was  error  to  render  judgment  for  more  than  nominal  damages, 
because  the  only  true  measure  of  damages  in  such  a  case  is,  the 
amount  of  the  purchase  money  and  the  interest;  and  as  no  money, 
or  any  thing  else  is  averred  to  have  been  paid,  and  as  the  bond 
does  not  admit  the  receipt  of  any,  it  was  error  to  admit  proof 
that  any  was  paid  ;  and  without  such  proof,  no  judgment  could 
legally  have  been  entered  up  for  the  plaintiff :  and  the  4th  as- 
signment i or  error  avers  the  fact  that  nothing  ever  was  paid  for 
the  said  land,  but  that  a  bond  was  given  for  the  payment  to  Car- 
lin,  and  the  same  has  never  been  paid,  &c. 

We  refer  to  2  Peters.  102  ;  2  Saund.  P.  and  E.  901  ;  Sugden 
229  ;  1  Saund  P.  and  E.  136  ;  8  Term  R.  130  ;  Buller's  N.  P. 
6-7  ;  1  Saund.  Rep.  58,  C." 

James  Semple  and  D.  Prickett,  for  the  plaintiff  in  error. 

H.    Eddy,  for  the  defendant  in  error. 

Wilson,  Chief  Justice,  delivered  the  opinion  of  the  Court : 

This   is    an  action  of   covenant  brought  upon  a  bond  executed 

by   Buckmaster   to  Grundy,    for   the   conveyance  of  land,  in  the 

penal   sum  of  $4,266,  with  a  condition  that  Buckmaster  should 

make   to  Grundy  a  warranty  deed  to  a  specified  tract  of  land,  by 
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the  first  day  of  September,  1819.  From  the  record  of  the  pro- 
ceedings in  the  Court  below,  it  appears  that  the  defendant  in- 
terposed a  demurrer  to  the  plaintiff's  declaration,  which  was  over- 
ruled. He  then  pleaded  two  pleas,  the  first  of  which  was  a  plea 
of  covenants  performed  ;  the  second  plea  merely  alleged  a  read- 
iness to  perform  his  part  of  the  covenants  in  his  bond,  but  did 
not  aver  an  offer  to  perform  them  at  any  time  or  place.  To  this 
plea  the  plaintiff  demurred,  and  the  demurrer  was  sustained  by  the 
Court.  The  parties  then  went  to  trial  upon  the  issue  taken  on 
the  defendant's  first  plea  of  covenants  performed,  and  a  verdict 
and  judgment  were  rendered  against  the  defendant  for  $3,562. 

From  this  decision  the  defendant  appealed,  and  assigns  for 
error,  1st,  The  opinion  of  the  Court  overruling  the  demurrer  to 
the  plaintiff's  declaration.  2d,  The  opinion  of  the  Court  sustain- 
ing the  plaintiff's  demurrer  to  the  defendant's  second  plea  ;  and, 
3d,  The  rendition  of  judgment  upon  the  verdict  of  the  jury. 

Owing    to    the  earnest    and  somewhat   confident  manner  with 
which  the  counsel  urged  the  sufficiency  of  the  errors  assigned, 
more   care    has  been    taken   in  their  investigation,  than  from  the 
familiarity   and  frequent  application  of  the  principles  upon  which 
they   depend,    they  would    otherwise  have  been  entitled  to.     The 
first  and  second  assignment  of  errors  must  be  considered  together; 
for  the  defendant   may   be  regarded  as  having  abandoned  his  de- 
murrer  to    the  plaintiff's  declaration,  by  pleading  over,  after  the 
declaration  had  been  sustained  by  the  Court ;  yet,  as  the  plaintiff's 
demurrer   to   the  defendant's   second   plea     extends   to  the  de- 
claration,   and   brings  that   as   well  as  the  plea  under  review, — 
and  as  a  defect  in  the  declaration  will  entitle  the  defendant  to 
judgment,    it    will  be  proper    to  notice  that  first. a     One  of  the 
objections  to  the  sufficiency  of  the  declaration,  is,  that  it  does  not 
aver  that  the  plaintiff  tendered  a  deed  to  be  executed.     The  next 
is,    that  it  contains  no  averment  that  the  plaintiff  had  paid  any 
consideration   for   the  land,    and  consequently  he  was  entitled  to 
no  damages  for  a  failure  to  convey.      Neither  of  these  objec- 
tions are  well  taken.     The  declaration  is  in  the  usual  form  in  an 
action  of  covenant,  and  by  setting  out  the  bond  upon  which  suit 
is  brought,  sufficient  is  shown  to  entitle  the  plaintiff  to  his  action. 
No    statement  of  consideration  is  necessary,  as  the  seal  itself  im- 
ports a  consideration.     Under  the  statute  it  is  true  that  the  want 
of  consideration  may  be  put  in  issue  by  plea  to  that  effect ;  but 
this  method  of  denial  of  the  consideration  upon  which  the  con- 
tract  in   this  case  was  entered  into,  has  not  been  adopted  by  the 
defendant,    and   no  other  mode  will  avail  him.     It  is  also  argued 
that    the    exact  sum  actuully  paid,  must  not  only  be  averred,  but 
proved ;    and    that  the  sum  so  paid  and  interest,  constitute  the 
measure    of    damages    to    be  assessed  by  the  jury.     Though  this 
may   be    the  rule    in    an  action  upon  a  warranty  to  recover  back 

(a)  Brawner  vs.  Lomax,  583  111.  R.  496  ;  Wilson  vs.  Myrick,  26  111.  R.  34  ;  Reeves  VS.  For- 
man,  26  111.  R.  319:  Schofleld  vs.  Settley,  31  111.  R.  515. 
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the  consideration  in  case  of  eviction,  it  is  not  the  rule  in  an  ac- 
tion of  covenant  for  a  breach  in  failing  to  convey  according  to 
the  terms  in  the  contract.  In  such  case  the  value  of  the  land  at 
the  time  it  is  to  be  conveyed  (as  established  by  evidence),  is  the 
true  measure  of  damages. a  As  no  exception  was  taken  to  the 
verdict  in  the  Court  below,  we  must  presume  that  the  damages 
o-iven  were  warranted  by  the  evidence. 

The  next  objection  to  the  declaration  is,  that  it  does  not  aver 
that  the  plaintiff  prepared  and  tendered  to  the  defendant  a  deed 
for  him  to  execute. 

The  nature  of  the  averments  in  a  declaration,  depend  upon  the 
character  of  the  covenants  contained  in  the  deed  upon  which  suit 
is  brought.  Where  they  are  dependent,  it  is  essential  that  the 
plaintiff  should  aver  performance,  or  an  offer  to  perform  the 
agreement  on  his  part ;  but  where  they  are  independent,  per- 
formance on  the  part  of  the  plaintiff  need  not  to  be  averred.  In  this 
case  the  covenant  of  the  defendant  is  necessarily  independent, 
as  the  deed  contains  but  one,  and  that  is,  that  the  defendant, 
Buckmaster,  will  make  a  general  warranty  deed  to  the  plaintiff 
by  a  day  named.  No  act  is  to  be  performed  by  the  plaintiff ;  the 
undertaking  of  the  defendant  is  absolute  and  unconditional,  and 
expressed  in  language  so  clear  and  unambiguous,  as  to  admit  of 
but  one  inference  as  to  what  was  the  intention  of  the  parties. 
To  require  one  party  to  do  that  which  he  has  not  engaged  to  do, 
but  which  the  other  has,  would  be  confounding  all  notions  of  jus- 
tice and  legal  obligation.  It  was  therefore  unnecessary  for  the 
plaintiff  to  aver  a  tender  of  a  deed.  For  the  same  reason  that  the 
declaration  is  considered  good,  the  defendant's  second  plea  must 
be  adjudged  bad.  His  covenant  is  unconditional  and  affirmative, 
that  he  will,  by  a  day  specified,  make  to  the  plaintiff  a  deed,  &c. 
A  plea,  then,  merely  alleging  a  readiness  to  perform,  furnishes 
no  excuse  for  a  non-performance,  when  unconnected  with  any 
apology  for  the  omission.1"  If  by  a  subsequent  agreement  be- 
tween the  parties,  the  time  of  performance  had  been  extended, 
or  if  by  the  act  of  the  plaintiff  himself,  he  had  put  it  out  of  the 
power  of  the  defendant  to  perform  his  covenant,  as  if  he  had  re- 
mained beyond  the  limits  of  the  State  until  the  expiration  of  the 
time  fixed  for  the  performance  of  the  contract ;  either  of  these 
facts  properly  pleaded,  would  have  afforded  an  excuse  to  the  de- 
fendant. But  as  no  such  excuse  is  contained  in  the  plea,  the  Court 
very  properly  adjudged  it  bad.(l) 

With  regard  to  the  obligation  of  the  vendee  to  prepare  the  deed 
according  to  the  English  authorities  referred  to,  it  is  to  be  ob- 
served that  those  decisions  were  made  with  reference  to  the  par- 
ties under  a  system  of  conveyancing  which  has  grown  up  there 
and  is  well  understood  ;  but  no  such  system  exists  here,  and  par- 
fa)  McKec  VS  Brandon,  2Scam.  R.  344;  Smith  vs.  Dnnlap.  13  111.  R.  104. 

(&)Hall  vs.  Perkins, 4  Scam.  R.  548.  '1)  8  Cranch  176. 
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ties  to  the  contract  for  the  conveyance  of  land  cannot  therefore  be 
supposed  to  have  reference  to  it,  as  regulating  the  duty  of  each, 
with  respect  to  the  preparation  of  the  title  papers.  Whatever, 
then,  may  be  the  practice  in  England,  the  purchaser  here  is'  not 
bound  to  prepare  and  tender  a  deed  to  the  vendor,  unless  such 
obligation  can  be  fairly  inferred  from  the  terms  of  the  contract.  (1  )a 

The  third  and  last  error  assigned  is,  the  rendition  of  judg- 
ment by  the  Court  upon  the  verdict  of  the  jury.  This  assignment 
is  without  the  color  of  authority  to  support  it.  The  action  in 
this  case  was  covenant,  and  on  the  defendant's  plea  of  covenants 
performed,  the  plaintiff  took  issue.  Upon  the  trial  the  jury  found 
the  defendant  guilty,  and  assessed  the  plaintiff's  damages  to 
$8,562  ;  for  which  sum  the  Court  rendered  judgment.  The  re- 
cords shows  no  application  to  the  Court  to  set  aside  the  verdict, 
and  grant  a  new  trial,  nor  does  there  appear  to  be  any  motion  in 
arrest  of  judgment.  Upon  what  principal,  then,  the  authority  of 
the  Court  to  render  judgment  upon  this  verdict  can  be  contested, 
I  am  at  a  loss  to  perceive.  The  issue  grows  out  of  the  character 
of  the  pleadings  and  involves  the  plaintiff's  right  to  recover  ;  and 
the  verdict  being  responsive  to  the  issue,  the  judgmenl^of  the 
Court  followed  as  a  necessary  consequence. 

The  judgment  of  the  Court  below  is  affirmed  with  costs. 

Judgment  affirmed. 

Note.    See  Tyler  v.  Young  et  al.,  2  Scam. 

A  demurrer  "by  either  party,  has  the  effect  of  laying  open  to  the  Court,  not  only  the 
pleading  demurred  to,  but  the  entire  record  for  judgment  upon  it  as  to  the  matter  of  the 
law ;  and  if  two  or  more  of  the  pleadings  be  had  in  substance,  the  Court  will  give  judg- 
ment against  the  party  who  committed  the  fault.  Phoebe  v.  Jay,  Breese  207.  See,  also, 
Beers  v.  Phelps,  Breese  19  ;  Peck  v.  Boggess,  Ante  281,  and  471. 

To  a  declaration  on  a  contract  to  convey  a  lot  of  land  by  deed,  if  $125  was  paid  at  a 
certain  time,  a  plea  that  no  demand  was  made  for  the  deed,  and  that  the  defendant  was 
always  ready  and  willing  to  execute  it,  and  that  he  offered  to  make  the  deed  according  to 
his  covenant,  and  the  plaintiff  objected  and  said,  when  he  wished  the  deed  he  wculd 
apply  for  it,  is  good.    Baker  v.  Whitside,  Breese  132. 

(«)  lleadley  vs.  Shaw.  39  111.  R.  366  ;  Hunter  vs.  Bilyeu,  39  111.  R.  368. 
(1)  2  Rand.  20. 


George  Davenport,  James  Bennett,  Horatio  Newhall 
John  Bolles,  and  Charles  Farnham,  appellants  v. 
Sophia  Farrar,  appellee. 

Appeal  from  Jo  Daviess. 


A  widow  can  only  be  endowed  of  estates  of  inheritance. 
A  pre-emption  right  is  not  an  estate  of  which  a  widow  can  be  endowed. 
The  statute  making  equitable  estates  subject  to  dower,  clearly  refers  to  equitable  < 
of  inheritance  only. 
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The  words  owner  and  proprietor,  are  insufficient  in  a  petition  for  dower,  as  descriptive  of 

the  estate  of  the  deceased  husband  of  the  petitioner.    They  do  not  technically,  nor  by 

common  usage,  describe  an  estate  in  fee  simple,  or  fee  tail. 
When  a  party  comes  into  a  court  of  justice,  it  is  incumbent  upon  him  to  exhibit  a  right 

to  recover,  in  clear  arid  legal  language,   otherwise   the   court  cannot  grant  the   relief 

sought. 
A  petition  for  dower,  should  state  such  facts  as  would  show  that  the  husband  of  the 

petitioner  was  possessed  of  such  an  estate  as  is  contemplated  by  the  statute. 

This  cause  was  finally  heard  in  the  Court  below,  at  the  August 
term,  1836,  before  the  Hon.  Thomas  Ford. 

A.  Cowles  and  T.  Drummond,  for  the  appellants. 

J.  Pearson,  for  the  appellee. 

Lockwood,  Justice,  delivered  the  opinion  of  the  Court  : 
This  was  a  petition  filed  by  Sophia  Farrar  in  the  Circuit  Court 
of  Jo  Daviess  county,  to  have  her  dower  assigned  to  her  under 
the  act  entitled  "«/#n  act  for  the  sjieedy  assignment  oj  Dower, 
and  Partition  of  Real  Estate ,"  approved  6th  February,  1827. 
(1).  The  petition  states  that  Sophia  Farrar  is  widow  of  Amos 
Farrar,  deceased,  and  that  her  husband,  in  his  lifetime,  was* a 
joint  owner  and  proprietor  with  George  Davenport  and  Russell 
Farnham,  now  deceased,  of  the  following  described  real  estate, 
situate  in  the  county  of  Jo  Daviess,  namely:  a  tract  of  land 
situate  at  a  place  called  the  "  Portage,"  between  the  Mississippi 
and  Fever  Rivers,  about  four  miles  below  Galena,  together  with 
a  farm  and  several  buildings  and  other  improvements  thereon 
erected,  formerly  occupied  as  a  trading  establishment  with  In- 
dians, by  Davenport,  Farrar,  and  Farnham.  Also  three  lots  of 
ground  in  the  town  of  Galena,  which  are  particularly  described. 
The  petition  further  states  that  Amos  Farrar,  her  said  husband, 
continued  to  hold  the  above  described  premises  jointly  with  the 
said  Davenport  and  Farnham,  to  the  time  of  his  death  ;  that  he 
left  one  child,  an  infant  ;  and  that  her  dower  in  said  premises  has 
not  yet  been  assigned  and  set  over  to  her,  according  to  the  intend- 
ment of  law. 

A  variety  of  proceedings  was  had  in  the  Court  below,  which 
it  is  unnecessary  to  recite,  and  which  resulted  in  a  decree  that 
Sophia  Farrar  was  entitled  to  dower  in  the  tract  of  land  and  town 
lots  mentioned  and  described  in  her  petition.  Numerous  errors 
have  been  assigned  ;  it  will  however  be  unnecessary  to  notice 
any  but  the  following  one,  to  wit :  "  That  by  the  record  it  ap- 
pears thai  the  husband  of  the  appellee  had  no  such  estate  in  the 
premises,  during  coverture,  and  at  the  time  of  his  death,  of  which, 
by  the  law  of  the  land,  dower  could  be  assigned."  By  the  second 
section  of  the  act  above  recited,  it  is  declared,  that  "  Every 
widow  claiming  dower,  may  file  her  petition  in  the  Circuit  Court 

(1)  R.  L.  236  ;  Gale's  Stat.  252. 
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of  the  county,  against  the  parties  mentioned  in  the  first  section 
of  the  act,  stating  their  names,  if  known,  setting  forth  the  nature 
of  her  claim,  and  particularly  specifying  the  lands,  tenements, 
and  hereditaments,  in  which  she  claims  dower,  and  praying  that 
the  same  may  be  allowed  to  her,"  <fec.     Does  this  petition,  with 
sufficient  clearness  and  certainty,  set  forth  the  nature  of  the  claim 
to  dower  ?     To  answer  this  question,  it  is  necessary  to  ascertain 
what  estate  a  husband  must  have  in  land,  to  entitle  his  wife  to 
dower  therein.     At  common  law,  a  woman  is  entitled  to  be  en- 
dowed of  all  the  lands  and  tenements  of  which  her  husband  was 
seized  in  fee  simple  or  fee  tail  general,  at  any  time  during  cover- 
ture ;  and  of  which  any  issue  which  she  might  have  had,  might 
by  possibility  have  been  heir.     In  addition  to  this  provision  of 
the  common  law,  the  49th  section, (1)  of  the  statute  relative  to 
wills  and  testaments,  executors   and  administrators,  and  the  set- 
tlement of  estates,  provides,  "  That  equitable  estates  shall  be 
subject  to  the  widow's  dower,  and  all  real  estate  of  every  de- 
scription contracted  for  by  the  husband  in  his  life  time,  the  title 
to  which  may  be  completed  after  his  decease."     By  the  phrase 
"  equitable  estate,"  in  this    statute,    we    understand   equitable 
estates  o£  inheritance. a     The  legislature  m  making  this  alteration 
of  the  common  law,  could  not  have  intended  to  embrace  any  estate 
less  than  an  estate  of  inheritance  ;   because  estates  for  years  are 
subject  to  the  payment  of  debts,  and  on  distribution  of  the  sur- 
\  plus  of  the  personal  estate,  the  widow  comes  in  for  her  third  of 
that  surplus,  including  estates  for  years.     Does  then  this  petition 
show  that  the  husband  of  the  petitioner  was  seized  of  the  lands 
and  lots  mentioned  therein  in  fee  simple,  or  fee  tail  general  ? 
The  only  words  in  the  petition,  explanatory  of  the  nature  of  the 
estate  of  the  husband,  are,  that  he  was  joint  owner  and  pro- 
prietor, with  others,  of  the  land  and  lots.     These  words  do  not 
technically,  nor  by  common  usage,  describe  an  estate  in  fee  sim- 
ple or  fee  tail,  but  are  general  words  applicable  to  the  possessors 
of  all  estates,  and  may  mean  estates  for  years,  or  for  life,  as 
well  as  estates  of  inheritance.     When  a  party  comes  into  a  court 
of  justice,  it  is  incumbent  upon  him  to  exhibit  a  right  to  recover, 
in  clear  and  legal  language,  otherwise  the  court  cannot  grant  the 
relief  sought.     There  should  be  nothing  ambiguous  or  doubtful 
in  the  nature  of  the  right  claimed.     When  certain  words  obtain 
in  law  a  particular  signification,  and  are  always  used  to  express  a 
given  idea,  they  become  technical  ;  and  a  wilful  or  unnecessary 
departure  from  them  ought  not  to  be  tolerated  by  courts  of  jus- 
tice, unless  the  substituted  words  express  the  same  idea,  and  are 
equally  limited  in  their  signification.     The  petitioner,  then,  not 
having  set  forth  by  words  known  to  the  law,  that  her  husband 
was  seized  of  such  an  estate  of  inheritance  as  was  necessary  in 

(1)  R.  L.  627  ;  Gale's  Stat.  697. 
(a)  Owen  vs.  Robbing  19  II!.  R.  554  ;  Woolley  vs.  Magic  20  III.  R.  526.  Atkin  vs  Merrell, 
B9IH.  R.  62. 
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order  to  entitle  her  to  dower  in  the  premises,  but  having  used 
words  that  are  of  such  general  signification  as  to  include  other 
estates  than  those  of  inheritance,  has  failed  to  bring  such  a  case 
before  the  Court,  as  to  entitle  her  to  recover.  If  the  petition 
relied  upon  the  equitable  estates  mentioned  in  the  statute,  it  still 
would  have  been  necessary  to  state  such  facts  as  would  show  that 
her  husband  had  such  an  equity  as  is  contemplated  by  the  statute. 
The  Court  being  of  opinion  that  the  petition  is  insufficient  to 
justify  a  claim  for  dower,  might  refrain  from  expressing  an 
opinion  upon  other  questions  that  were  argued  in  this  cause ;  but 
as  it  is  probable  that  new  proceedings  may  be  instituted,  if  no 
opinion  is  given  upon  what  are  probably  the  meirts  of  this 
cause,  they  deem  it  advisable  to  state  their  views,  as  to  the  ques- 
tion whether  a  right  of  pre-emption  under  the  laws  of  Congress, 
is  such  an  estate  in  the  husband,  that  a  widow  can  be  endowed  of 
it.  A  pie-emption  interest  in  land,  is  unknown  to  the  common 
law.  Does  then  a  pre-emptioner  under  the  acts  of  Congress, 
possess  in  law  or  equity,  an  estate  of  inheritance?  It  would 
seem  to  be  sufficient  merely  to  state  the  question,  to  answer  it  in 
the  negative.  What  is  his  right  ?  It  is  a  right  to  purchase  at  a 
fixed  price,  within  a  limited  time,  in  preference  to  others.  If  he 
is  either  unable  or  unwilling  to  purchase  at  the  price,  or  by  the 
time  mentioned  in  the  law,  the  land  can  be  sold  to  others,  and 
the  pre-emptioner  turned  out  of  possession  as  an  intruder.  These 
conditions  annexed  to  his  possession,  clearly  show  that  his  in- 
terest is  only  temporary,  and  may  never  ripen  into  an  estate  of 
inheritance.  While,  therefore,  the  pre-emptioner  remains  in  pos- 
session, his  estate  cannot  be  considered  of  a  higher  nature  than 
an  estate  for  years,  and  consequently  the  widow  cannot  be  en- 
dowed of  it.a 

The  judgment  must  therefore  be  reversed  with  costs. 

Judgment  reversed. 

(a)  Brown  vs.  Throckmoton  11  111.  E.  539 


John  Choisser,   plaintiff  in  error  v.  Barney   Hargrave, 
defendant  in  error. 

Error  to   Gallatin. 

The  act  of  1S07,  of  the  Territory  of  Indiana,  in  relation  to  the  indenturing  and  registering 
of  negroes  and  mulattoes,  is  clearly  in  violation  of  the  Ordinance  of  1787,  and  there- 
fore void. 

The  Constitution  of  this  State  confirms  only  those  indentures  of  negroes  and  mulattoes. 
that  were  made  in  conformity  to  the  act  of  1S07,  of  the  Territory  or  Indiana,  and  one  of 
the  essential  requisites  to  the  validity  of  an  indenture  under  that  act,  was,  that  it  be 
made  and  entered  into  within  thirty  days  from  the  time  the  negro  or  mulatto  was 
brought  into  the  Territory. 


318  DECEMBER  TERM,  1836. 

Choisser  v.  Hargrave. 

This  cause   was   heard  in   the   Court  below,  at  the  July  term 
1835,  before  the  Hon.  Alexander  F.  Grant. 

W.  J.  Gatewood,  for  the  plaintiff  in  error. 

H.  Eddy  and  J.  J.  Robinson,  for  the  defendant  in  error. 

Wilson,  Chief  Justice,  delivered  the  opinion  of  the  Court  : 
This  action,  for  an  assault  and  false  imprisonment ',  was 
brought  by  the  defendant  in  error,  Bainey  Hargrave,  a  colored 
man,  against  John  Choisser,  (who  claimed  the  defendant  in  error 
as  an  indentured  servant, )  to  try  his  right  to  freedom.  Upon  the 
trial  in  the  Circuit  Court,  judgment  was  rendered  in  favor  of 
Barney  Hargrave,  from  which  judgment  Choisser  has  appealed. 
The  facts  in  the  case,  as  admitted  by  the  parties,  are,  that  Barney 
"was  brought  into  the  Territory  of  Illinois  at  or  before  1816,  but 
that  he  was  not  indentured  or  registered  until  the  15th  day  of  Au- 
gust, 1818,"  when  he  was  indentured  to  Willis  Hargrave,  who 
transferred  him  to  A.  G.  S.  Wright,  and  he  to  Choisser.  The  in- 
dentures and  subsequent  transfers  are  all  in  point  of  form  according 
to  the  statute  of  the  Territory.  The  only  question  is  whether  a 
compliance  with  the  forms  prescribed  by  the  statute,  does,  irnder 
the  circumstances  of  this  case,  give  to  Choisser  a  valid  title  to 
the  services  of  Barney,  according  to  the  tenure  of  the  indentures. 
By  the  Ordinance  of  Congress  for  the  government  of  the  Territory 
North  West  of  the  Ohio,  passed  in  1787,  it  is  declared,  "There 
shall  be  neither  slavery  nor  involuntary  servitude  in  said  Territory, 
otherwise  than  for  the  punishment  of  crimes,  whereof  the  party 
shall  have  been  duly  convicted."  Notwithstanding  the  prohibition 
of  this  ordinance,  an  act  of  the  Territory  of  Indiana,  passed  in 
1807,  and  which  was  continued  in  force  here,  provides  "  That  it 
shall  and  may  be  lawful  for  any  person  being  the  owner  or 
possessor  of  any  negroes  or  mulattoes,  of  and  above  the  age  of 
fifteen  years,  and  owing  service  or  labor  as  slaves  in  any  of  the 
States  or  Territories  of  the  United  States,  or  for  any  citizens  of 
the  said  States  or  Territories  purchasing  the  same,  to  bring  the 
said  negroes  or  mulattoes  into  this  Territory,"  and  "The  owners 
or  possessors  of  any  negroes  or  mulattoes,  as  aforesaid,  and 
bringing  the  same  into  this  Territory,  shall,  within  thirty  days 
after  such  removal,  go  with  the  same  before  the  clerk  of  the 
Court  of  Common  Pleas  of  the  proper  county,  and  in  presence  of 
said  clerk,  &c."  The  owner  and  the  slave  shall  agree  upon  the 
time  the  slave  shall  serve  his  master,  and  the  clerk  shall  record 
such  agreement.  But  if  the  negro  shall  refuse  to  enter  into  this 
agreement,  then  the  master  is  authorized  within  sixty  days  to 
remove  him  from  the  Territory.  This  act  of  the  Territorial 
legislature,  is  clearly  a  violation  of  the  ordinance  of  Congress  of 
1787,  and  consequently  void.     But  by  the  3d  section  of  the  6th 
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Article  of  the  Constitution,  it  is  declared,  that  "Each  and  every 
person  who  has  been  bound  to  service  by  contract  or  indenture 
heretofore  existing  and  in  conformity  with  the  provisions  of  the 
same,  without  fraud  or  collusion,  shall  be  held  to  a  specific  per- 
formance of  their  contracts  or  indentures,  and  such  negroes  or 
mulattoes  as  have  been  registered  in  conformity  with  the  afore- 
said laws,  shall  serve  out  the  time  appointed  by  said  laws." 

By  this  provision  of  the  Constitution,  it  is  contended  that 
Choisser's  title  to  Barney,  as  an  indentured  servant,  is  recognised 
and  confirmed.  But  to  sustain  this  position,  it  must  appear  that 
the  Territorial  statute  has  been  complied  with.  The  Constitution 
confirms  only  those  indentures  that  were  made  in  conformity  to 
the  act  of  1807,  and  one  of  the  essential  requisites  to  the  validity 
of  an  indenture  under  that  act,  was,  that  it  be  made  and  entered 
into  within  thirty  days  from  the  time  the  negro  or  mulatto  was 
brought  into  the  Territory.  This  requirement  has  not  in  the  pres- 
ent case  been  complied  with.  It  appears  both  from  the  deposi- 
tions and  the  admissions  of  the  parties,  that  Barney  was  brought 
into  the  Territory  "at  or  about  the  year  1816,  but  that  he  was 
not  indentured  or  registered  until  the  15th  of  August,  1818," 
thus  leaving  an  interval  of  at  least  eighteen  and  a  half  months 
between  the  time  when  he  was  brought  into  the  Territory,  and  the 
time  when  he  was  indentured.  This  circumstance  is  conclusive 
against  the  claim  of  Choisser,  and  no  inference  in  favor  of  the 
regularity  of  the  indentures  can  be  drawn  from  the  lapse  of  time, 
in  contradiction  to  the  admitted  facts. 

The  judgment  of  the  Circuit  Court  is  therefore  .affirmed  with 
costs. 

Judgment  affirmed. 

Note.    See  Boon  i>.  Juliet,  and  note  at  the  end  jf  the  case,  Ante  258. 


Augustus  T.  McKinstry,  appellant  v.  Henry  Pennoyer, 
Augustus  Pennoyer,  and  Frederick  Pennoyer,  ap- 
pellees. 

Appeal  from  Cook. 

The  judgment  for  the  defendant  on  a  plea  in  abatement,  whether  it  be  an  issue  in  fact  or 
in  law,  is  that  the  writ  or  bill  be  quashed  ;  or  if  a  temporary  disability  or  privilege  be 
pleaded,  that  the  plaint  remain  without  day,  until,  &c. 

On  an  issue  in  fact  the  defendant  is  entitled  to  costs,  but  not  on  an  issue  in  law. 

The  doctrine  of  discretion  in  the  Circuit  Court,  ought  not  to  be  carried  too  far;  aud 
this  Court  will  not  extend  it  beyond  previous  decisions. 

This  cause  came  on  to  be  heard  at  the  May  term,  1836,  of  the 
Cook   Circuit  Court,  the  Hon.  Thomas  Ford  presiding. 
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The  appellant  was  sued  by  the  name  of  Augustus  McKinster. 
He  pleaded  in  abatement  of  the  writ  that  his  name  was  Augustus 
T.  McKinstry.  The  plaintiffs  demurred  to  this  plea.  The  de- 
murrer was  overruled,  and  the  plaintiffs  asked  leave  to  reply, 
which  was  granted  them.  The  defendant  excepted  to  the  decision 
of  the  Court  permitting  the  plaintiffs  to  reply.  Issue  was  taken 
upon  the  replication  that  the  appellant  was  "called  and  known  as 
well  by  the  name  of  Augustus  McKinster,  as  by  the  name  of 
Augustus  T.  McKinstry,"  and  the  cause  submitted  to  the  jury, 
who  returned  a  verdict  for  the  plaintiffs  in  the  Court  below,  for 
$270.  Judgment  was  rendered  on  this  verdict,  and  an  appeal 
taken  to  this  Court.     Among  the  authorities  cited  by 

Jambs  Grant  and  W.  B.  Scates,  for  the  appellant,  the  follow- 
ing relate  to  the  point  decided  by  the  Court:  2  Saund.  210  f.; 
Steph.  Plead.  176,  178, 140, 184 ;  1  Chit.  Plead.  501 ;  Comyn's 
Dig.  Pleader  28  ;  Bac.  Abr.  Abatement,  28. 

G.  Spring,  for  the  appellees. 

Lockwood,    Justice,  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  trespass  on  the  case,  brought  by  Pen- 
noyerand  others  against  McKinstry.  The  defendant  below  in 
proper  person  pleaded  in  abatement,  amisnomeic  of  his  name,  and 
prayed  judgment  of  the  writ  that  it  be  quashed.  To  this  plea 
the  plaintiffs  below  demurred,  and  defendant  joined  in  demurrer. 
After  argument  in  the  Circuit  Court,  the  demurrer  was  over- 
ruled, whereupon  the  plaintiffs  moved  the  Court  for  leave  to 
answer  over  to  the  defendant's  plea  which  was  granted ;  the 
granting  of  which  motion  was  excepted  to  by  the  defendant's 
counsel,  who  moved  for  final  judgment  on  the  demurrer.  Grant- 
ing leave  to  the  plaintiffs  below,  to  reply,  and  the  refusal  to  give 
final  judgment  on  the  demurrer,  are  among  the  causes  assigned 
for  error. 

The  question  arising  from  this  assignment  of  error,  is,  whether 
the  decision  of  the  Circuit  Court  on  the  demurrer  was  final,  or 
had  the  Court  a  discretionary  power  to  grant  the  plaintiffs  leave 
to  answer  over.  The  rule  laid  down  in  the  books  of  practice  and 
pleading,  is,  that  when  a  plea  in  abatement  is  regularly  put  in, 
the  plaintiff  must  reply  to  it,  or  demur.  If  he  reply,  and  an  issue 
in  fact  be  thereupon  joined,  and  found  for  him,  the  judgment  is 
peremptory,  quod  recuperet  :a  but  if  there  be  judgment  for  the 
plaintiff  on  demurrer  to  a  plea  in  abatement,  or  replication  to 
such  plea,  the  judgment  is  only  interlocutory,  quod  respondeat 
ouster.  The  judgment  for  the  defendant  on  a  plea  in  abatement, 
whether  it  be  an  issue  in  fact  or  in  law,  is  that  the  writ  or  bill  be 
quashed  ;  or  if  a  temporary  disability  or  privilege  be  pleaded, 

(a)  Haldeman  vs.  Starret,  23  111.  R.  393 ;  Brown  vs.  111.  Cen.  Mat.  I.  Co.  4-2  111.  R.  369. 
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that  the  plaint  remain  without  day,  until,  &c.  On  an  issue  in  fact 
the  defendant  is  entitled  to  costs,  but  not  on  an  issue  in  law.(l) 

According  to  the  principles  above  laid  down,  the  Circuit  Court, 
upon  overruling  the  plaintiff's  demurrer  to  the  defendant's  plea 
in  abatement,  should  have  given  judgment  that  the  writ  be 
quashed.  This  is  conceded  to  be  the  law  in  the  written  argu- 
ments presented  to  this  Court  by  the  defendants  in  error ;  but 
they  contend  that  the  Circuit  Court  might  in  its  discretion  per- 
mit the  plaintiffs  below  to  amend  by  taking  issue  on  the  plea  in 
abatement. a  This  doctrine  of  discretion  ought  not  to  be  carried 
tco  far.  It  tends  to  produce  contradictory  decisions  in  the 
Circuit  Courts,  without  power  in  the  appellate  tribunal  to  correct 
error,  and  thus  produce  uniformity.  This  Court,  therefore, 
cannot  extend  the  doctrine  of  discretion  farther  than  previous 
decisions  have  done,  unless  it  be  where  from  the  nature  of  the 
case,  the  Court  must  necessarily  have  a  discretionary  power.  As 
neither  the  books  of  practice  nor  adjudged  cases,  as  far  as  they 
have  come  to  our  knowledge,  recognise  any  such  discretion  in 
the  Court,  as  is  claimed  in  this  case,  the  judgment  below  must  be 
reversed,  with  costs  of  reversal,  and  a  judgment  entered  in  this 
Court,  that  the  suit  be  quashed.  As  this  was  a  decision  on  an 
issue  in  law  in  the  Circuit  Court,  no  costs  of  defence  in  that 
Court  are  given. 

Judgment  reversed. 

(I)  ITidd's  Prac.  693—4,  2d  American,  from  the  8th  London  Edition  ;  lCliit.  Plead.  405. 
(a)  Motberell  VS.  Beaver,  2  Gii.  R.  71 ;  Eddy  vs.  Brady,  1(5  III.  R.    Cushnrm  vs.  Savage. 
20  111.  R.  330. 


James  W.  Crain,  plaintiff  in  error  v.  David  Bailey,  John 
Summers,  Seth  Wilson.  Enos  Cold  hen,  and  Nathan 
Dillon,  defendants  in  error. 

Error  to  Tazewell. 

In  appeals  from  the  Probate  Court  to  the  Circuit  Court,  the  statute  requires  that  the  ap- 
peal bond  shall  be  made  payable  to  the  People  of  the  State  of  Uliuois.  A  bond  payable 
to  the  appellee,  is  not  incompliance  with  the  statute. 

As  the  statute  makes  no  provision  for  amending  the  bond,  or  for  filing  a  new  bond,  in  the 
case  of  a  defect  in  the  bond  filed  on  appeal  from  the  Probate  Court,  an  application  so  to 
do,  is  necessarily  addressed  to  the  discretion  of  the  Court,  and  the  manner  of  the  exer- 
cise of  that  discretion,  cannot  be  assigned  for  error. 

Outre,  Whether  the  Circuit  Court  cannot,  in  its  discretion,  authorize  the  amendment  of 
an  appeal  bond,  in  case  of  an  appeal  from  the  Probate  Court. 

The  rule  is  well  settled,  that  error  cannot  be  assigned  for  the  refusal  of  a  Court  to  grant  a 
motion  addressed  to  its  discretion. 

Upon  application  of  the  defendants  in  error,  who  were  sureties 
for  the  plaintiff  in  error,  as  executor  of  the  estate  of  Lewis  F. 
Crain,  deceased,  the  Court  of  Probate  of  Tazewell  county  re- 
III.  Rep.  Vol.  2—21 
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yoked  the  letters  testamentary  granted  to  said  executor.  The 
plaintiff  in  error  excepted  to  the  opinion  of  the  Court  of  Probate, 
and  appealed  to  the  Circuit  Court.  The  appeal  bond  was  made 
payable  to  the  defendants  in  error. 

At  the  May  term,  1836,  of  the  Tazewell  Circuit  Court,  the 
Hon.  Stephen  T.  Logan  presiding,  the  defendants  in  error  moved 
the  Court  to  dismiss  the  appeal,  because  the  appeal  bond  was 
made  payable  to  the  appellees,  instead  of  to  the  People  of  the 
State  of  Illinois.  The  plaintiff  in  error  moved  the  Court  for  leave 
to  amend  the  bond  by  making  it  conform  to  the  requisitions  of 
the  statute,  or  to  give  a  new  bond  nunc  pro  tunc,  in  conformity 
to  the  statute  as  to  the  requisites  of  the  bond.  The  Court  refused 
to  allow  the  appellant  either  to  amend  the  appeal  bond,  or  to  file 
a  new  bond,  and  dismissed  the  appeal,  and  awarded  a  writ  of 
procedendo  to  the  Court  below.  The  plaintiff  in  error  excepted 
to  the  opinion  of  the  Circuit  Court,  and  tendered  his  bill  of  ex- 
ceptions, which  was  signed  and  sealed  by  the  judge. 

Dan  Stone  and  Cyrus  Walker,  for  the  plaintiff  in  error. 

0.  II.  Browning  and  Robert  Stuart,  for  the  defendants  in 
error. 

Lockwood,  Justice,  delivered  the  opinion  of  the  Court: 
This  cause  was  brought  into  the  Circuit  Court  of  Tazewell 
county  by  appeal  from  the  decision  of  a  Judge  of  Probate.  The 
following  errors  are  relied  on  to  reverse  the  judgment  of  the 
Circuit  Court,  to  wit :  That  the  Circuit  Court  refused  to  permit 
Crain,  the  appellant  in  the  Circuit  Court,  to  amend  the  appeal 
bond,  or  file  a  new  bond  ;  and  that  the  Court  dismissed  the 
appeal.  It  appears,  by  the  record,  that  the  appeal  bond  was 
made  payable  to  Bailey  and  others,  and  not  to  the  People  of  the 
State.  By  the  136th  section  of  the  act  entitled  "  An  Act  rela- 
tiveto  Wills  and  Testaments,  Executors  and  Administrators, 
and  the  Settlement  of  Estates, "(1)  ^  *s  declared,  that  "The 
party  appealing  shall  at  the  time  of  taking  such  appeal,  file  with 
the  Judge  of  Probate,  a  bond  with  good  security,  payable  to  the 
People  of  the  State,  conditioned  to  prosecute  his  appeal  and  pay 
all  costs,  should  the  judgment  be  affirmed  ;  and  said  bond  may 
be  put  in  suit  by  and  for  the  use  of  the  party  entitled  to  such 
costs. "a  The  statute  makes  no  provision  to  amend  the  bond,  or 
file  a  new  bond,  in  case  an  insufficient  one  is  filed.  The  bond 
executed  in  this  case,  was  not  in  conformity  with  the  statute. 
Without  power  in  the  Court  to  dismiss  an  appeal  brought 
without  filing  any  bond,  or  such  a  bond  as  the  act  requires,  the 
statute  could  be  completely  evaded.  The  Circuit  Court  consequent- 
ly possesses  the  power  to  dismiss  an  appeal,  in  order  to  prevent 

(1)  R.  L.  054  ;  Gale's  Stat.  Tl9. 
(«)  L.  of  1849,  p.  65  Sec.  12 ;  Scott  iw.  Crow  4  Scam.  R.  1S3. 
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parties  from  prosecuting  appeals  in  a  mode  different  from  that 
pointed  out  in  the  statute.  Whether  the  Circuit  Court  could  not, 
In  its  discretion,  have  authorized  a  new  bond  to  be  filed,  or  an 
insufficient  bond  amended,  is  not  a  question  before  this  Court. 
As  the  statute  makes  no  provision  for  amending  the  bond,  or 
filing  a  new  bond,  the  application  to  be  permitted  to  do  so,  was 
necessarily  addressed  to  the  discretion  of  the  Court ;  and  the 
rule  is  well  settled,  that  error  cannot  be  assigned  for  the  refusal 
of    a  court  to  grant  a  motion  addressed  to  its  discretion. 

The  judgment,  therefore,  of  the  Circuit  Court,  must  be  affirmed 
with  costs. 

Judgment  affirmed. 

Note.    See  the  cause  of  Swan'ord  v.  'I  he  People,  Ante  289;  Dec! man  v.  Barber,  Ante  254. 


John  Doe,  ex  dcm.  James  S.  Smith,  and  Harriet,  his 
wife,  William  Weaver,  James  Weaver,  William 
Echols,  and  Sophia,  his  wife,  and  Bartholomew  J. 
Evans,  and  Maria,  his  wife,  plaintiffs  in  error  p. 
Daniel  Hileman,  defendant  in  error. 

Error  to    Union. 

The  act  of  1827,  did  not,  like  the  act  of  1829,  require  that  application  to  sell  real  estate  by 
administrators,  should  be  made  to  the  Circuit  Court  of  the  county  in  which  administra- 
tion was  granted.  Under  that  act,  an  application  to  the  Circuit  Court  of  the  county  in 
which  the  real  estate  was  situated,  was  suflicient.(a) 

£  G  of  the  act  of  1827,  required  that  an  administrator's  deed  of  real  estate,  should  set 
forth  "  at  large,  the  order  of  the  Circuit  Court  directing  the  sale.1'  A  recital  of  the 
tmbstance  of  such  order,  is  not  a  compliance  with  the  act. (6) 

A  special  power  granted  by  statute,  affecting  the  rights  of  individuals,  and  which  divests 
the  title  to  real  estale  ought  to  be  strictly  pursued,  and  should  so  appear  on  the  face  of 
the  proceedings. 

The  Circuit  Court  has  no  power  to  direct  a  sale  of  real  estate  by  an  administrator,  to  be 
made  for  any  other  funds  than  the  legal  currency  of  the  State.  The  direction  to  take 
payment  in  notes  of  the  State  Bank  of  Illinois,  was  not  warranted  by  law.  But  such 
direction  did  not  render  the  proceedings  void,  but  voidable  only.  Such  a  direction  does 
not  render  a  record  of  an  order  of  sale  inadmissible  as  evidence. 

An  administrator's  deed  under  the  act  of  1827,  which  does  not  contain  the  order  "at 
large,"  for  the  sale  of  the  premises,  is  sufficient,  and  cannot  be  received  as  evidence 
in  aa  action  of  ejectment,  to  support  the  title  of  the  grantee  in  such  deed. 

This  cause  was  tried  at  the  November  term,  1835,  of  the 
Union  Circuit  Court,  before  the  Hon.  Jepthah  Hardin  and  a  jury. 
A  verdict  and  judgment  were  rendered  for  the  defendant. 

(a)  Bowles  vs.  Rouse,  3  Gil.  R.  409,  and  notes  ;  Lane  vs.  Bomelman  17  111.  R.  97. 
(b)  See  Thompson  VS.  Tolmie,  2  Peters  U.  S.  K.  157. 
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David   J.    Baker  and  Henry  Eddy,  for  the  plaintiff  in  error. 

J.  Dougherty,  W.  J.  Gatewood,  and  W.  B.  Scates,  for  the 
defendant  in  error. 

Smith,  Justice,  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  ejectment  brought  by  the  heirs  of  J. 
Weaver,  deceased,  for  the  recovery  of  the  possesion  of  a  quarter 
section  of  land  in  Union  county,  sold  by  the  administrators  of 
Weaver,  and  purchased  by  the  father  of  the  defendant,  Hileman, 
and  devised  to  the  defendant.  There  were  separate  demises  laid 
for  each  heir,  and  a  plea  of  not  guilty  ;  a  verdict  and  judgment 
for  defendant.  The  cause  is  brought  to  this  Court  on  a  writ  of 
error.  During  the  progress  of  the  trial,  a  bill  of  exceptions  was 
taken  to  the  opinion  of  the  Court  in  admitting  the  petition, 
proceedings,  and  judgment  of  the  Circuit  Court  of  Union  county 
some  years  previous,  under  the  laws  relative  to  the  sale  of  the 
real  estate  of  intestates,  whose  persmial  estates  were  insufficient 
to  pay  the  debts  of  such  intestates,  and  the  evidence  of  such  sale, 
and  the  deed  made  to  Jacob  Hileman,  the  purchaser,  at  such  ad- 
ministrators' sale.  Under  the  exceptions  taken,  the  counsel  for  the 
plaintiffs  in  error,  now  make  the  following  points  for  the  consid- 
eration of  this  Court,  and  assign  the  same  for  error. 

1st.  The  Circuit  Coivrt  erred  in  permitting  said  defendant  to 
read  to  the  jury  the  order  of  said  Circuit  Court,  directing  the 
sale  of  the  land  in  question. 

2d.  The  Circuit  Court  erred  in  permitting  said  defendant 
to  read  in  evidence  to  the  jury,  the  paper  purporting  to  be  a  deed 
from  the  administrators  of  Weaver,  deceased,  to  Jacob  Hileman, 
deceased. 

3d.  The  deed  is  defective  and  void,  because  it  does  not  set  forth 
the  order  of  sale  at  large. 

4th.  It  does  not  show  a  sale  made  according  to  the  order  of 
the   Court. 

5th.  The  order  of  the  sale  authorizing  the  notes  of  the  State 
Bank  of  Illinois  to  be  received  in  payment,  was  unauthorized,  and 
the  Court  had  no  legal  power  to  make  such  order. 

6th  and  7th.  The  application  for  the  order  of  sale,  was  not 
made  in  the  county  in  which  the  letters  of  administration  were 
granted. 

The  preceding  objections  seem  to  resolve  themselves,  except 
that  made  under  the  fifth  head,  into  two,  and  are  embraced  in 
them. 

1st.  That  the  application  for  the  order  to  sell  the  lands  was 
addressed  to  a  tribunal  having  no  legal  cognizance  of  the  subject. 

2d.  That  the  deed  does  not  conform  to  the  pre-requisites  of  the 
law  giving  the  form  and  mode  of  conveyance. 
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The  first  objection  is  not  tenable.  The  act  of  1827,  under 
which  the  proceedings  were  had,  does  not,  like  the  act  of  1829, 
( 1 )  require  that  the  application  should  be  made  to  the  Circuit 
Court  of  the  county  "in  which  administration  shall  have  been 
granted."  The  application  is  not  restricted,  and  as  it  was  made 
to  the  Circuit  Court  of  the  county  where  the  lands  lie,  we  per- 
ceive no  objection  to  the  power  of  the  Court  to  direct  the  gale  on 
the  score  of  jurisdiction.  On  the  second  point  it  seems  very 
clear  that  the  deed  is  not  conformable  to  the  statute.  The  words 
are  imperative.  The  6th  section  of  the  act  of  1827,  declares  that 
"the  conveyance  for  the  same  shall  set  forth  such  order  at  large." 
The  reason  of  this  precision  we  are  not  at  liberty  to  enquire  into, 
nor  what  the  supposed  necessity  may  have  been  in  the  opinion  of 
the  legislature  for  its  adoption.  It  is  sufficient  to  perceive  that  a 
recital  of  the  substance  of  the  order,  is  not  a  compliance  with, 
or  an  observance  of  the  act.  A  special  power  granted  by  statute, 
affecting  the  rights  of  individuals,  and  which  divests  the  title  to 
real  estate,  ought  to  be  strictly  pursued,  and  should  appear  to  be 
so  on  the  face  of  the  proceedings. 

In  the  present  case,  the  contents  of  the  order  are  not  set  forth 
in  the  deed  ;  there  is  a  mere  recital  that  the  sale  had  been  made 
in  pursuance  of  the  order  of  the  Court,  but  what  the  terms  of  that 
order  were,  is  no  where  declared  in  the  deed.  It  cannot  then  be 
doubted  that  the  omission  to  set  out  the  order  is  fatal. a 

The  order  as  to  the  description  of  funds  to  be  received  under 
the  sale,  was  irregular.  The  Court  could  only  direct  a  sale  to  be 
made  for  the  legal  currency  of  the  State.  None  other  could  be 
recognised ;  and  the  direction  to  take  payment  in  notes  of  the 
State  Bank  of  Illinois,  was  not  warranted  by  law. 

The  proceedings  of  the  Circuit  Court  of  Union  county,  in  re- 
lation to  this  order,  were  not  however  absolutely  void  for  that 
cause,  but  voidable  only.  The  defendants  might  reverse  the  pro- 
ceedings for  the  error,  but  still  the  record  of  them  for  that  cause 
was  not  inadmissible  as  evidence. 

But  the  deed  ought  not  to  have  been  admitted  as  evidence,  and 
the  decision  of  the  Circuit  Court  by  which  it  was  admitted,  was 
clearly  erroneous. 

For  these  reasons  the  judgment  of  the  Circuit  Court  is  reversed 
with  costs. 

Judgment  reversed. 

(I)  R.  L.  Ml— 5  ;  Galfc'8  Stat.  711. 
(a)  Has  purchaser  a  remedy  in  equity*  Thorp  vt.  McCullum,  1   Gil.  R.  625. 
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Kinman  v.  Bennett. 

Kinman,  appellant  v.  Bennett,  appellee. 
Appeal  from  Pike. 

Where  a  cause  is  dismissed  upon  motion  of  the  plaintiff,  it  should  be  at  his  costs. 

Where  the  record  of  the  Circuit  Court  does  not  show  for  what  cause  an  appeal  was  dis- 
missed, and  a  judgment  for  costs  is  rendered  against  the  appellant,  the  iudgment  will 
be  reversed. 

This  was  originally  a  suit  before  a  justice  of  the  peace  of  Pike 
county,  by  Bennett  against  Kinman.  On  the  return  of  the  sum- 
mons, to  wit,  on  the  9th  day  of  January,  1836,  the  parties  ap- 
peared before  the  justice,  and  after  the  hearing  of  the  cause  judg- 
ment was  suspended  by  the  justice  for  ten  days,  at  the  end  of 
which  time,  to  wit,  on  the  18th  day  of  January,  1836,  judgment 
was  rendered  against  Kinman  for  $64  and  costs.  Kinman  ap- 
pealed to  the  Circuit  Court  of  Pike  county,  filed  his  bond  in  the 
Clerk's  office,  which  was  approved  by  the  clerk,  on  the  23d  day 
of  January,  1836. 

At  the  April  term,  1836,  of  the  Court  below,  the  cause  was 
continued  ;  and  at  the  September  term  following,  the  Hon.  R.  M. 
Young,  presiding,  the  defendant  moved  to  dismiss  the  suit  for 
want  of  jurisdiction  in  the  justices  of  the  peace,  and  the  plaintiff 
also  moved  the  Court  to  dismiss  the  appeal.  The  Court  dismissed 
the  appeal,  .and  rendered  a  judgment  for  costs  against  Kinman, 
from  which  he  appealed  to  this  Court. 

Alpheus  Wheeler,  for  the  appellant,  cited  R.  L.  387  §  3, 
390  §  9,  395  §  30.(1) 

J.  W.  Whitney,  for  the  appellee. 

Wilson,  Chief  Justice,  delivered  the  opinion  of  the  Court  : 
This  cause  was  originally  tried  before  a  justice  of  the  peace, 
from  whose  decision  in  favor  of  Bennett,  the  plaintiff  below,  Kin- 
man took  an  appeal  to  the  Circuit  Court,  and  that  Court  upon 
the  motion  of  both  the  plaintiff  and  the  defendant,  dismissed  the 
appeal,  andgave  judgment  against  defendant,  Kinman,  for  costs  ; 
from  which  decision  he  prosecutes  this  appeal.  There  is  no  bill 
of  exceptions,  nor  any  thing  in  the  record  from  which  we  can 
learn  what  the  subject  matter  of  the  suit  was,  or  for  what  cause 
it  was  dismissed.  We  are  therefore  of  opinion  that  the  Circuit 
Court  erred  in  giving  judgment  against  the  defendant  below,  for 
costs.  If  the  cause  was  dismissed  for  want  of  jurisdiction  in 
the  Court,  it  should  have  been  dismissed  at  the  costs  of  the  plain- 
tiff ;  or  if  it  was  on  the  plaintiff's  own  motion,  that  his  cause  was 
dismissed,  it  ought  to  have  been  done  at  his  costs. 

(1)  Gale's  Stat.  403,  405,  409. 
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The  judgment  below  is  therefore  reversed  at  the  costs  of  the 
appellee. 

Judgment  reversed. 


Aiken  v.  Deal. 

Motion  to  set  aside  a  default,  and  vacate  a  judgment,  in  the 
Peoria  Circuit  Court. 

The  Supreme  Court  will  not,  ou  motion,  set  aside  a  default,  and  vacate  a  judgment  of  a 
Circuit  Court. 

At  this  term  of  the  Court  came  Joshua  Aiken  and  filed  his 
affidavit,  stating  that  on  or  about  the  25th  day  of  August,  1834, 
a  suit  was  instituted  against  him  in  the  Peoria  Circuit  Court,  by 
Philip  G.  Deal.  That  affiant  understood  and  believed  that  the 
suit  was  commenced  by  Compiler  and  Deal,  of  which  firm  Philip 
G.  Deal  was  a  partner,  and  with  which  firm  he  had  had  dealings, 
and  against  whom  he  had  a  set-off.  That  affiant  never  had  any 
transactions  with  Deal  individually,  and  owed  him  nothing. 
That  the  affiant  left  the  State,  on  business,  before  the  session  of 
the  April  term  of  the  Court,  1835,  to  which  the  summons  in  said 
suit  was  returnable,  and  did  not  return  until  after  said  term  had 
passed.  That  he  employed  an  attorney  residing  at  Peoria,  to 
attend  to  his  defence  in  the  suit  of  Compiler  and  Deal  against 
him,  but  the  said  attorney,  in  consequence  of  the  mistake  in  the 
title  of  the  cause,  or  for  some  other  reason  unknown  to  the  affi- 
ant, neglected  to  attend  to  his  defence.  That  before  affiant  left, 
he  filed  a  statement  of  his  set-off  against  Compher  and  Deal,  with 
the  clerk  of  the  Peoria  Circuit  Court,  and  made  affidavit  of  its 
correctness.  That  at  the  said  April  term  of  said  Court,  a  judg- 
ment was  rendered  by  default  against  him  in  said  cause  of  Deal 
against  him,  for  $239,83  1-2.  That  Compiler  and  Deal  are  in- 
solvent. That  an  injunction  had  been  granted,  staying  the  pro- 
ceedings on  said  judgment  :  but,  owing  to  some  informality  in  the 
bond,  said  injunction  had  been  dissolved  by  the  Peoria  Circuit 
Court.  That  affiant  was  indebted  to  Compiler  and  Deal  in  the 
sum  of  $28,79  1-2,  upon  the  same  account  upon  which  judgment 
was  recovered  by  Deal,  and  no  more  ;  and  that  said  judgment  is 
unjust,  except  for  the  sum  of  $28,79  1-2  ;  and  moved  the  Court 
to  set  aside  the  default  in  said  cause,  and  vacate  said  judgment  in 
the  Peoria  Circuit  Court. 

E.  Southwick,  for  the  applicant : 

1.  The  defendant  in  the  Court  below  has  been  guilty  of  no 
{aches,  and  has  acted  bona  fide. 
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2.  The  defendant  has  lost  his  remedy  or  redress  by  appeal,  in 
consequence  of  not  having  it  in  his  power  to  comply  with  the 
requisition  of  the  statute  in  relation  to  appeals. 

3.  The  defendant's  remedy  is  ineffectual  against  the  firm  of 
Compiler  and  Deal,  in  consequence  of  their  insolvency. 

4.  The  general  equity  of  the  case,  the  defendant  having  lost 
his  opportunity  for  a  set- off  in  the  Court  below. 

5.  The  Court  has  an  equity  jurisdiction  where  a  defence  has 
not  been  made  in  the  Court  at  law.  Hushes  v.  McConn,  3  Bibb 
254. 

6.  A  motion  in  a  superior  court,  founded  on  an  affidavit,  to  set 
aside  a  judgment  by  default  in  the  court  below,  is  not  informal. 
Cogswells.  Vanderburgh,  1  Caines,  taken  from  2  Johns.  Dig.  97. 

7.  Nothing  shall  be  intended  to  be  out  of  the  jurisdiction  of  a 
superior  court,  Avhich  does  not  expressly  appear  to  be  so.  1 
Saund.  74,  Peacock  v.  Bell  and  Kendall. 

Per  Curiam, : 

The  motion  is  denied. 

Motion  denied. 
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Note.    At  this  term  Justice  Browne  was  not  present. 


Cornelius  Hurley,  plaintiff  in  error  v.  Benjamin  F. 
Marsh  and  Charles  Marsh,  defendants  in  error. 

Error  to  Hancock. 

The  venue,  in  an  action  for  assault  and  battery,  is  transitory. 

Where  a  declaration  stated  that  the  assault  and  battery  were  committed  "at  Montebello, 
in  the  county  of  Hancock,  and  within  the  jurisdiction  of  this  Cour;."  Held  that  it  was 
was  unnecessary  to  prove  that  the  assault  and  battery  were  committed  within  the 
town  of  Montebello. 

Tins  cause  was  heard  in  the  Hancock  Circuit  Court,  at  the 
April  term,  1886,  before  the  Hon.  R.  M.  Young. 

J.  W.  Whitney,  for  the  plaintiff  in  error  cited  the  following 
authorities : 

Stephen  on  Pleading  153-4  ;  Idem.  §  4,  Rule  1,  297-312  ;  Ap- 
pendix to  do.,  notes  60,  61,  262  ;  R.  L.  379-80,(1)  §  1,2,  6; 
Norris'  Peak,  292-8  ;  Idem.  501 ;  1  Chit.  Plead.  143, 

J.  H.  Ralston,  for  the  defendant  in  error. 

Lockwood,  Justice,  delivered  the  opinion  of  the  Court: 
This  was  an  action  for  an  assault  and  battery  commenced  in 
the  Hancock  Circuit  Court.     The  declaration  states  that  the  de- 
f  endants  "at  the  town  of  Montebello,  in  the  county  of  Hancock, 

(1)  Gale's  Stat.  396-7. 
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and  within  the  jurisdiction  of  this  Court,  with  force  and  arms 
made  an  assault  on  the  plaintiff,  and  him  then  and  there  did  beat," 
&c.  Qn  the  trial,  the  plaintiff  to  maintain  his  cause  of  action, 
proved  that  the  defendants  committed  an  assault  and  battery  upon 
the  plaintiff ;  but  the  witness  on  being  asked  if  the  defendants 
committed  the  assault  and  battery  within  the  town  of  Montebello, 
stated  that  the  assault  and  battery  were  committed  without  the 
town  of  Montebello,  about  five  miles  off,  but  within  the  county 
of  Hancock.  Whereupon  the  defendants'  counsel  objected  to  any 
assault  and  battery  being  proved,  unless  they  were  committed 
within  the  town  of  Montebello  ;  because  the  plaintiff  had  laid  his 
venue  to  be  "at  Montebello."  This  objection  the  Court  below 
sustained,  and  non-suited  the  plaintiff.  The  cause  is  brought 
into  this  Court  by  writ  of  error,  and  the  only  question,  is, 
whether  the  plaintiff  was  bound  to  prove  an  assault  and  battery 
within  the  town  of  Montebello. 

The  venue  in  an  action  for  an  assault  and  battery  is  transitory, 
and  may  be  laid  in  the  county  where  the  action  is  brought,  with- 
out rendering  it  necessary  for  the  plaintiff  to  prove  that  the  cause 
of  action  arose  where  laid.  The  words  "at  Montebello,  in  the 
county  of  Hancock,  and  within  the  jurisdiction  of  this  Court," 
are  the  usual  words  for  laying  the  venue,  and  ought  not  to  be 
construed  to  be  descriptive  of  the  place  where  the  injury  was  com- 
mitted. "At"  means  either  "in"  or  "near,"  and  by  considering 
it  as  laying  a  venue,  and  not  descriptive  of  the  place,  no  variance 
existed  between  the  declaration  and  proof. (l)a 

The  Circuit  Court  erred  in  non-suiting  the  plaintiff. 

The  judgment  below  is  .reversed  with  costs,  and  the  cause  re- 
manded for  a  new  trial. 

Judgment  reversed. 

(1)  2  East.  477  ;  4  Term.  55". 

(a)  Owen  vs.  McKean,  14  111.  E.  461. 


John   Doe,    ex   dem.    Peter  W.    Ballingall,  plaintiff  in 
error  v.  Thomas    Spraggins,  defendant  in  error. 

Error  to  Jo  Daviess. 

In  a  cause  tried  by  the  Court  without  the  intervention  of  a  jury,  a  bill  of  exceptions  can- 
not be  taken  to"  the  final  judgment  of  a  Circuit  Court  non-suiting  the  plaintttf,  even 
where  it  is  agreed  by  the  parties,  that  either  party  shall  have  the  same  right  to  except 
as  if  the  cause  were  tried  by  a  jury. 

A  bill  of  exceptions  will  only  lie  for  receiving  improper  testimony,  or  rejecting  proper 
testimony,  or  for  misdirecting  the  jury  on  a  point  of  law. 

This    cause   was   heard  at  the   April   term,   1836,  of  the  Jo 
Daviess  Circuit  Court,  before  the  Hon.  Thomas  Ford. 
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Garrett  v.  Phelps. 

L.  BlGELOW,  for  the  plaintiff  in  error. 

W.  J.  Gatewood,  for  the  defendant  in  error. 

LocKWOOD,  Justice,  delivered  the  opinion  of  the  Court: 

This  was  an  act  of  ejectment  brought  in  the  Jo  Daviess  Circuit 
Court,  to  recover  the  possession  of  a  lot  of  ground  in  the  town  of 
Galena.  The  cause  was  tried  by  the  Court,  by  consent  of  parties, 
without  a  jury,  and  it  was  agreed  by  the  parties,  "  That  both  or 
either  party  should  have  the  same  right  to  except,  as  if  this  cause 
were  tried  by  a  jury." 

A  bill  of  exceptions  was  taken  by  the  plaintiff  on  the  trial,  by 
which  it  appears  that  testimony  was  given  by  both  parties  on  the 
question  raised  on  the  trial,  whether  a  deed  purporting  to  have 
been  executed  by  Spraggins  to  Ballingall,  had  been  duly  de- 
livered. The  Court  was  of  opinion  that  there  was  not  sufficient 
proof  of  the  delivery  of  the  deed,  and  non-suited  the  plaintiff. 
This  decision  the  plaintiff  assigns  for  error. 

The  point  presented  in  this  case  for  our  decision,  is  whether  a 
bill  of  exceptions  will  lie  to  the  opinion  of  the  Court,  where  the 
Court  hears  the  testimony  on  both  sides,  and  then  decides  accord- 
ing-" to  the  weight  of  testimony  ?  Had  this  cause  been  tried  by  a 
jury  in  the  ordinary  mode,  the  bill  of  exceptions  would  have  been 
signed.  The  judge  neither  received  improper,  nor  rejected  proper 
testimony,  and  as  there  was  no  jury,  there  was  no  misdirection 
on  a  point  of  law.  The  bill  of  exceptions,  then,  according  to 
the  decision  of  this  Court  in  the  case  of  Swafford  v.  Dovenor,(l) 
decided  in  February,  1885,  was  improperly  allowed. 

The  judgment  below  is  consequently  affirmed  with  costs. 

Judgment  affirmed. 

I 1  j  A  rite  1(55.    See  also  White  et  ol.  v.  Wiseman,  Ante  109  ;  Gilmore  r.  Ballard,  Ante  3S3  ; 
■-  uiriuer  r.  Smith  et  a/.,  Ante  2P5;  note,  Ante.  197. 


Robert  Garrett  impleaded  with  Eli  Mintoyne,  plaintiff 
in  error  v.  John  Phelps,  who  sues  for  the  use  of 
Henry  D.  Rhea,  defendant  in  error. 

Error  to    Madison. 

A  judgment  by  default  is  irregular  unless  it  appear  by  a  return  on  a  process,  that  it  had 

been  served,  and  on  what  day  service  was  made. 
The  reversal  of  a  judgment  by  default,  where  process  from  the  Court  below  had  not  been 

served  on  the  defendant  in  that  Court,  does  not  prejudice  any  future  proceedings. 

J.  SfiMPLE,  for  the  plaintiff  in  error. 
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J.  B.  Thomas,  D.  Pricket,  and  J.  M.  Krum,  for  the  defen- 
dant in  error. 

Lockwood,    Justice,  delivered  the  opinion  of  the  Court  ; 

It  is  assigned  for  error  in  this  case,  that  it  does  not  appear 
from  the  record  that  the  summons  had  been  served  on  the  defen- 
dant below.  The  summons  in  the  Court  below  was  issued  against 
Garrett  and  another,  but  no  return  was  made  on  the  summons 
of  service  on  either  of  the  defendants.  The  record,  however, 
states  that  Garrett  "who  was  alone  served  with  process,  made  de- 
fault," and  judgment  was  rendered  against  him.  This  was 
clearly  erroneous.  In  order  to  render  a  judgment  by  default  reg- 
ular, it  should  appear  by  a  return  on  the  process,  that  it  had  been 
served,  and  on  what  day  service  was  made.  From  this  error  the 
judgment  is  reversed  with  costs  ;  but  the  reversal  is  not  to  op- 
erate   to    the  prejudice  of  any  future  proceedings. 

Ji/Asrnient  reversed. 

Note.    See  Ditch  v.  Kdwards,  An  te  157  :  Wilson  v.  Greathouse.  Ante  174  ;  Clemson  et  al 
v.  Hamm,  Ante  176 ;  Ogle  v.  Coney,  Ante  239. 


Abijah    Hull,    plaintiff  in  error  v.  Abner  Blaisdell  and 
John   C.    Smith,  defendants  in  error. 

Error   to  Madison. 

Theruleof  law  applicable  to  variance,  is,  that  whenever  an  instrument  in  writing  or  a  record 
is  not  the  foundation  of  the  action,  a  variance  is  not  material,  unless  the  discrepancy  is 
so  great  as  to  amount  to  a  strong  probability  that  it  cannot  be  the  instrument  or  record 
described. 

A  justice  of  the  peace  has  not  jurisdiction  of  an  action  by  attachment,  for  a  demand  ex- 
ceeding $30. 

Where  the  writ  of  attachment  described  in  a  declaration,  in  an  action  of  trespass  against  a 
justice  of  the  peace  for  issuing  an  attachment  where  he  had  no  jurisdiction,  was  not  -or 
$38,1214.  and  the  writ  of  attachment  produced  in  evidence  was  for  $37,50.  Held  that 
there  was  no  material  variance. 

The  justice  of  the  peace  who  issues,  and  the  constable  who  executes,  process  in  a  case 
where  the  justice  has  not  jurisdiction,  are  both  liable  as  trespassers. 

This  cause  was  tried  at  the  April  term,  1833,  of  the  Madison 
Circuit  Court,  before  the  Hon.  Theophilus  W.  Smith  and  a  jury, 
and  a  verdict  and  judgment  rendered  for  the  defendant. 

A.  Cowles,  for  the  plaintiff  in  error,  cited  20  Johns,  355  ; 
Nowlin  v.  Bloom,  Breese  98  ;  Snyder  v.  Lafromboise,  Breese 
268  ;  8  Cowan. 

Lockwood,    Justice,  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  trespass  brought  by  Hull  against  Blais- 
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dell  and  Smith,  for  taking  and  carrying  away  the  plaintiff's 
goods.  The  declaration  states,  in  substance,  that  Blaisdell  on  the 
second  day  of  July,  1832,  was  a  constable  of  the  county  of  St. 
Clair,  and  Smith,  a  justice  of  the  peace,  and  on  the  day  and  year 
aforesaid,  said  Smith  unlawfully  issued  an  attachment  in  favor  of 
one  John  White,  against  the  goods  and  chattels  of  the  plaintiff, 
for  a  greater  debt  than  thirty  dollars,  to  wit:  for  thirty-eight  dol- 
lars twelve  and  a  half  cents.  That  the  attachment  came  to  the 
hands  of  Blaisdell,  as  constable  as  aforesaid,  and  the  said  Blais- 
dell and  Smith  did  by  means  of  the  said  process  unlawfully,  and 
with  force  and  arms,  take,  seize,  and  carry  away,  two  hundred 
bushels  of  lime  and  other  property,  all  being  the  proper  goods 
and  chattels  of  the  plaintiff. 

The  defendants  pleaded  the  general  issue.  On  the  trial,  the 
plaintiff,  to  sustain  his  cause  of  action,  gave  in  evidence  to  the 
jury,  the  following  writing  (produced  by  the  defendants  upon 
notice  to  produce  the  papers  described  in  the  declaration),  which 
was  read  to  the  jury  without  objection  ;  and  in  the  words  and 
figures  following,  to  wit:  "  The  people  of  the  State  of  Illinois, 
To  any  constable  of  Saint  Clair  county,  Greeting.  Whereas 
John  White  has  complained  on  oath,  before  me,  John  C.  Smith, 
an  acting  justice  of  the  peace  for  said  county,  that  one  Abijah 
Hull  is  justly  indebted  to  him  in  the  sum  of  $37,50,  and  has 
absconded,  so  that  the  ordinary  process  of  law  cannot  be  served 
upon  him,  and  the  said  John  White  having  given  bond  and  secu- 
rity according  to  the  directions  of  the  act  in  such  case  made  and 
provided ; — We  therefore  command  you,  that  you  attach  so  much 
of  the  personal  estate  of  the  said  Abijah  Hull,  if  to  be  found  in 
your  county,  as  shall  be  of  value  sufficient  to  satisfy  the  said  debt 
and  costs,  according  to  the  complaint ;  and  such  estate,  so  at- 
tached, in  your  hands  to  secure  and  provide,  so  that  the  same  may 
be  liable  to  further  proceedings  thereupon,  according  to  law,  at  a 
Court  to  be  holden  by  me  on  the  10th  day  of  July  instant,  at  the 
town  of  Illinois,  in  said  county  of  St.  Clair,  and  have  you  then 
and  there  this  writ.  Given  under  my  hand  and  seal,  this  2d  day 
of  July,  1832.     John  C.  Smith,  J.  P.  St.  C.  C." 

On  the  back  of  said  paper  is  endorsed  the  following,  to  wit : 
"John  White,      )  Attachment  debt,  $37,50 

v.  }  Costs,  2,00 

Abijah  Hull,      ) 

This  attachment  came  to  my  hands  the  2d  July,  at  2  o'clock 
P.M. — Served  this  attachment  by  levying  on  200  barrels  of 
lime,  and  about  500  feet  of  plank.  July  3, 1832.  A.  Blaisdell, 
Constable. 

Serving  attachment,  $1,00 

A.  B.  Const." 
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On  the  trial,  the  plaintiff's  counsel  moved  for  the  following 
instructions,  which  were  refused,  to  wit:  1st,  That  the  attahment 
exhibited  in  evidence  to  the  jury,  of  John  White  v.  Abijah 
Hull,  is  competent  evidence  to  prove  the  matters  charged  in  the 
plaintiff's  declaration.  2d,  That  the  gist  of  the  offence  consists 
in  the  taking  by  unlawful  process,  and  the  variance  in  the 
description,  is  immaterial.  The  following  instructions,  asked  for 
by  the  plaintiff,  were  given,  to  wit :  That  the  signature  of  the 
justice,  and  the  return  of  the  acts  of  the  officer  upon  the  back  of. 
the  attachment,  prove  themselves. 

Instructions  were  also  asked  by  the  defendants'  counsel  and 
given,  but  it  is  unnecessary  to  state  them,  for  if  the  instructions 
prayed  for  by  the  plaintiff  and  refused,  ought  to  have  been  given, 
then  the  instructions  asked  for  by  the  defendant,  should  have  been 
refused. 

Ought  the  instructions  asked  for  by  the  plaintiff  and  refused  by 
the  Court,  to  have  been  given  ?  By  the  6th  section  of  the  "  Act 
to  amend  an  act  concerning  attachments"  justices  of  the 
peace  are  authorized  to  issue  attachments  on  any  sum  under  $30. 
The  attachment  issued  in  this  case  being  for  a  sum  over  $30, 
was  clearly  unwarranted  by  law,  and  in  issuing  it,  the  justice, 
and  in  serving  it,  the  constable  who  acted  under  it,  became 
trespassers.  Was  there  then  such  a  variance  between  the  evidence 
offered  and  the  declaration,  as  to  have  justified  the  Court  in  re- 
jecting the  evidence,  if  its  reception  had  been  opposed  ? 

The  rule  of  law  applicable  to  variances,  as  laid  down  in  the 
case  of  Leidig  v.  Rawson,(l)  is,  "  That  whenever  an  instrument 
of  wiiting  or  a  record  is  not  the  foundation  of  the  action,  a  va- 
riance is  not  material,  unless  the  discrepancy  is  so  great  as  to 
amount  to  a  strong  probability  that  it  cannot  be  the  instrument 
or  record  described.  "a  The  gist  of  this  action  consisted  in 
issuing  an  attachment  for  any  sum  over  $30,  however  great  or 
small  that  excess  might  be.  The  issuing  of  the  attachment  for 
a  sum  over  $30,  and  the  subsequent  execution  of  the  illegal  pro- 
cess, are  the  acts  that  rendered  the  defendants  liable  to  an  action  ; 
consequently  the  variance  was  immaterial ;  and  the  only  enquiry 
ought  to  have  been,  was  the  attachment  given  in  evidence,  the 
illegal  attachment  complained  of?  On  this  point  there  can  be 
no  doubt.  In  addition  to  its  exact  conformity  in  most  par- 
ticulars, to  the  one  described  jn  the  declaration,  the  defendants 
produced  it  on  the  trial,  under  a  notice  to  produce  the  paper 
described  in  the  declaration.  Would  the  defendants  have  pro- 
duced this  paper  under  such  a  notice,  and  suffered  it  to  be  read 
to  the  jury  without  objection,  if  it  had  not  been  the  paper 
described  in  the  declaration?  We  think  not.  The  refusal, 
therefore,  of  the  Court  to  give  the  instructions  asked  for,  was 

(\)AnteTi1.    (a)  Prathenv.  Vinyard,4Gil.  R.  48  ;  Plnmleigh  VS.  Cook,  13  111.   R.  670; 
Boynton  vs.  Robb  41  111.  R.  351. 
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erroneous.     The  judgment  must  be  reversed  with  costs,  and  the 
cause  remanded  with  directions  to  award  a  venire  de  novo. 
Judgment  reversed. 

Note.  Since  the  cause  of  action  accrued  in  the  foregoing  cause,  acts  have  been  passed 
by  the  General  Assembly,  giving  to  justices  of  the  peace  jurisdiction  of  causes  by  attach- 
ment, where  the  amount  does  not  exceed  $50.  R.  L.  84  ;  Gale's  Stat.  74  ;  Acts  of  1836—7, 
12. 


Moses    Garrett,  plaintiff  in  error  v.  John  Doe,  ex  dem. 
Samuel  Wiggins,  defendant  in  error. 

Error  to  Franklin. 

Courts  will  not  give  to  a  law  a  restrospective  operation,  even  where  they  might  do  so 
withouta  violation  of  the  paramount  law  of  the  Constitution,  unless  the  intention  of  the 
legislature  be  clearly  expressed  in  favor  of  such  retrospective  operation. 

Where  land  was  sold  for  taxes  under  the  law  of  1827,  and  a  deed  was  made  to  the  purchas- 
er in  pursuance  of  such  sale  in  1829,  after  the  repeal  of  the  law  under  which  the  sale  was 
had,  and  after  the  passage  of  a  new  act  upon  the  same  subject :  Held  that  the  law  of  1827 
must  govern  as  to  the  effect  of  the  deed. 

It  is  a  settled  principle  of  the  common  law,  that  a  party  claiming  title  under  a  summary 
or  extraordinary  proceeding,  must  show  that  all  the  indispensable  preliminaries  to  a 
valid  sale  whicli  the  law  has  prescribed,  has  been  complied  with.(fl) 

A  party  claiming  under  a  deed  given  upon  a  sale  of  lands  for  taxes  by  the  Auditor,  must 
enow  that  all  the  requirements  of  the  law  in  rela'ian  to  the  sale  of  lands  for  taxes,  have 
been  complied  with. 

This  cause  was  heard  in  the  Circuit  Court  of  Franklin  county, 
at  the  April  term,  1834,  before  the  Hon.  Thomas  C.  Browne  and 
a  jury,  and  a  verdict  rendered  against  the  defendant  in  the  Court 
below,  the  present  plaintiff  in  error. 

Walter  B.  Scates,  for  the  plaintiff  in  error,  cited  the  follow- 
ing authorities : 

Statute  of  1827,(1)  §  1,  2,  3,  4,  7,  8,  9, 10,  12,  13,  23,  24, 
25,  28  ;  6  Wheat.  119  ;  2  Peters'  Cond.  R.  151,  154,  171-2  ;  3 
Peters'  Cond.  R.  28,  271,  275 ;  4  Cranch  403  ;  2  Am.  Dig.  430, 
431, 508  ;  3  Am.  Dig.  488-9  ;  Runnington's  Eject.  182  ;  1  Johns. 
Dig.  84-5,  §  59,  60. 

H.  Eddy  and  W.  J.  Gatewood,  for  the  defendant  in  error. 

Wilson,  Chief  Justice,  delivered  the  opinion  of  the  Court : 
This  was  an  action  of  ejectment  brought  by  Wiggins  against 
Garrett,  to  recover  the  possession  of  a  tract  of  land  which  was 
sold  to  him  by  the  Auditor  of  Public  Accounts,  as  the  property 
of  Garrett  for  the  non-payment  of  taxes.  On  the  trial,  Wiggins 
adduced  in  support  of  his  title,  a  deed  from  the  Auditor,  executed 

(a)  Williams  vs.  Peytons  Lessee,  4  Wheaton  U.  S.  R.  7f;  Doe  <&c.  VS.    Wiley  1  Gil.  R. 
302 ;    Doe  &c.  vs.  Leonard,  4  Scam.  R.  140. 
(1)  R.  L.  of  1827. 
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in  the  form  prescribed  by  law,  and  upon  this  evidence  of!  title, 
submitted  his  cause.  The  defendant's  counsel  then  moved  the 
court  for  several  instructions  as  to  the  law  applicable  to  the  case, 
and  the  insufficiency  of  the  plaintiff's  evidence  of  title  ;  all  of 
which  the  Court  refused,  and  upon  motion  of  the  plaintiff's  coun- 
sel, gave  instructions  directly  opposite  to  those  asked  for  by  the 
defendant,  as  follows, — 

1st.  That  the  statute  in  force  at  the  time  of  the  execution  of 
the  Auditor's  deed,  and  not  that  which  was  in  force  at  the  time 
of  sale,  was  the  one  applicable  to  the  case. 

2d.  That  the  Auditor's  deed  is  evidence  of  the  regularity  and 
legality  of  the  sale,  and  in  the  absence  of  proof  of  any  other  title, 
the  jury  must  find  for  the  plaintiff,  Wiggins. 

These  instructions  were  excepted  to  by  the  defendant  on  the 
trial,  and  are  now  assigned  for  error.  Some  other  errors  were 
also  assigned,  which  it  is  considered  unnecessary  to  notice.  In 
order  to  understand  the  effect  of  the  first  branch  of  the  instruc- 
tions given  by  the  Court,  it  is  necessary  to  recur  to  the  order  of 
time  in  which  the  different  acts  connected  with  the  plaintiff's  title 
were  performed,  and  also  to  the  different  legislative  provisions 
upon  the  subject. 

The  sale  to  Wiggins  was  made  on  the  17th  clay  of  January, 
1829  ;  but  the  deed  was  not  executed  till  1831,  after  the  revenue 
law  of  1829,(1)  which  had  repealed  that  1827,  had  gone  into 
operation.  This  last  statute  is  essentially  different  from  the  pre- 
ceding one,  upon  the  same  subject,  and  it  is  contended,  dispenses 
with  proof,  on  the  part  of  the  purchaser  at  an  Auditor's  sale,  of 
the  pre-requisites  of  the  statute.  But  we  are  not  called  upon  in 
this  case  to  give  a  construction  to  that  statute,  as  I  am  clearly  of 
opinion  that  it  is  not  applicable  to  this  case.  Without  the  clearly 
expressed  intention  of  the  legislature,  courts  will  not  give  to  a  law 
a  retrospective  operation,  even  where  they  might  do  so  without  a 
violation  of  the  paramount  law  of  the  Constitution ;  but  no  such 
intention  can  be  collected  from  the  law  of  1829.  Its  language 
and  objects  are  prospective.  It  relates  only  to  contracts  and  pro- 
ceedings under  its  provisions,  and  cannot  by  a  fair  construction  be 
so  extended,  as  to  interfere  with,  or  impair,  prior  contracts,  rights, 
or  obligations. a  The  fact  of  the  deed's  not  having  been  executed 
till  after  the  statute  of  1829  went  into  operation,  has  no  influence 
upon  the  character  of  the  transaction.  The  statute  under  which  the 
sale  was  made,  gave  to  the  purchaser,  at  his  option,  the  privilege  of 
demanding  from  the  Auditor  a  deed  immediately,  or  of  taking  a 
certificate  of  purchase,  and  waiting  for  his  deed  till  the  expiration 
of  two  years.  In  either  case  the  form  of  the  deed  was  the  same  ; 
either  would  contain  the  same  reservation  in  favour  of  the  right  of 

(1)  R.  L.  523 ;  Gale's  Stat.  569. 
(ff) Jones  vs.  Bond,  Beechers  Breese  R.   28S;  Robinson  vs.  Rowan,  2  Scam.  R.  499; 
Rhinehart  vs.  Schuyler,  2  Gil.  R.  528  ;  Bruce  vs.  Schuyler  4  Gil.  R.  221 ;  Marsb.  vs.  Chesnut 
14  111.  R.  223;  Conway  vs.  Cable,  37  111.  R.  82. 
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redemption,  which  by  the  law  was  two  years,  where  the  owner 
was  of  age,  and  in  the  case  of  an  infant,  one  year  after  he  be- 
came of  age.  If  the  purchaser,  Wiggins,  had  demanded  and  re- 
ceived his  deed  at  the  time  of  sale,  I  presume  it  would  not  be 
contended  that  a  subsequent  law  would  change  its  effect  and  op- 
eration. Upon  what  principle,  then,  can  his  situation  be  differ- 
ent from  that  of  other  individauls  who  purchased  at  the  same 
time  and  upon  the  same  terms,  but  whose  deeds  were  executed 
earlier.  They  certainly  are  all  upon  the  same  footing.  The 
Auditor's  sale  constituted  a  contract  between  the  State  and  the 
purchaser,  which  in  connection  with  the  then  existing  law,  deter- 
mined the  rights  and  obligations  of  the  parties.  The  certificate 
of  purchase  in  the  one  instance,  and  the  deed  in  the  other,  are  but 
the  evidence  of  the  contract,  and  that  must  be  construed  with  ref- 
erence to  the  law  in  force  at  the  time  it  was  entered  into.  A 
different  rule  would  substitute  the  varying  will  of  after  legisla- 
tures, for  the  intention  and  stipulations  of  contracting  parties. 
The  statute  of  1827,  then,  being  the  law  applicable  to  this  case, 
its  construction  presents  the  next  point  for  consideration.  It  is  a 
settled  principle  of  the  common  law,  that  a  party,  claiming  title 
under  a  summary  and  extraordinary  proceeding,  must  show  that 
all  the  indispensible  preliminaries  to  a  valid  sale,  which  the  law 
has  prescribed,  in  order  to  give  notice  to  those  interested,  and  to 
guard  against  fraud,  have  been  complied  with,  or  the  conveyance 
to  him  will  pass  no  title.  The  Auditor's  authority  to  make  the 
sale  under  which  the  plaintiff  claims  title,  is  one  of  this  class. 
It  is  therefore  incumbent  upon  him  to  prove  that  all  the  pre- 
requisites to  a  legal  exercise  of  that  power,  have  preceded  it,  or 
he  must  show  that  the  statute  under  which  the  auditor  acted,  has 
dispensed  with  the  proof  or  those  pre-requisites,  or  inferred  them 
from  the  deed  of  conveyance.  In  examining  the  law  conferring  the 
authority,  and  prescribing  the  manner  of  selling  the  land  of  non- 
residents, for  the  non-payment  of  taxes,  it  will  be  perceived  that 
the  tax  upon  land  is  required  to  be  paid  upon  the  first  day  of 
August  annually,  and  that  the  Auditor  is  required  as  soon  there- 
after as  practicable,  to  make  and  publish  a  descriptive  list  of  all 
lands  upon  which  taxes  are  due,  after  which  he  is  required,  at  the 
time  and  place  specified,  to  "  sell  all  the  lands  advertised  as 
aforesaid,  on  which  the  taxes  and  costs  shall  remain  unpaid." 
The  purchaser  at  this  sale,  shall,  at  his  option,  be  entitled  to  re- 
ceive a  certificate  of  purchase  or  a  deed.  "Which  deed  (the  law 
says)  shall  vest  in  the  purchaser  a  perfect  title,  unless  the  land 
be  redeemed  according  to  law,  or  the  former  owner  shall  show 
that  the  taxes,  for  which  it  was  sold,  had  been  paid  as  required  by 
law,  or  that  the  land  was  not  legally  subject  to  taxation." 

This  act  will  not,  by  any  fair  construction,  warrant  the  opinion 
that   the   Auditor,  selling   land   without  authority,  could,  by  his 
III.  Rep.  Vol.  2—22 
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conveyance,  transfer  the  title  of  the  rightful  owner.  It  is  admit- 
ted that  it  is  competent  for  the  law  making  power  to  change  the 
rule  of  evidence,  and  declare,  by  an  arbitrary  rule,  that  from  the 
proof  of  certain  facts,  others  shall  be  presumed.  This  statute 
has  done  so  to  some  extent.  Under  it  several  preliminary  facts 
to  legal  sale  by  the  Auditor,  are  inferred  from  his  conveyance, 
and  the  responsibility  of  proof  shifted  from  the  purchaser  to  the 
original  owner.  But  the  publication  of  notice  of  sale  by  the 
Auditor,  as  required  by  law,  is  not  one  of  those  facts  inferred 
from  his  deed,  nor  is  the  proof  thereof  thrown  upon  the  former 
owner.  The  duty  of  the  Auditor  to  publish  this  notice  is  imper- 
ative ;  his  authority  to  sell  is  limited  by  the  express  words  of  the 
law  to  "the  land  advertised  as  aforesaid,"  and  as  the  rule  of 
law  which  required  the  purchaser  to  show  the  performance  of  this 
pre-requisite,  was  not  changed  by  the  act  of  1827,  he  should 
therefore  have  adduced  evidence  to  that  effect.  Without  proof  of 
this  fact,  the  Auditor's  deed  was  not  evidence  of  the  regularity 
and  legality  of  the  sale,  and  consequently  conveyed  no  title  to 
the  purchaser,  Wiggins,  who  was  the  plaintiff  below. 

The  decision  of  the  Circuit  Court  is  therefore  reversed  with 
costs  ;  the  cause  remanded  to  that  Court  with  directions  for  a  ve- 
nire de  novo,  and  that  the  cause  be  tried  conformably  to  this 
opinion. 

Judgment  reversed. 


William   Pickering,  plaintiff  in  error  v.  Daniel  Orange, 
defendant  in  error. 

Error  to  Edwards. 

The  owner  of  a  dog  of  a  mischievous  and  ferocious  disposition,  if  he  permit  it  to  go  at 
large,  knowing  that  it  has  done  mischief  in  the  destruction  of  one  kind  of  animals,  will 
be  liable  for  the  destruction  of  other  animals  by  the  same  dog,  though  of  a  different 
?pecies.(«) 

This  cause  was  tried  at  the  March  term,  1837,  of  the  Edwards 
Circuit  Court,  before  the  Hon.  Justin  Harlan  and  a  jury,  and  a 
verdict  rendered  for  the  defendant. 

0.    B.  Ficklin,  for  the  plaintiff  in  error. 

E.  B.  Webb,  for  the  defendant  in  error. 

Smith,  Justice,  delivered  the  opinion  of  the  Court : 
This   was    an  action   on  the  case  brought  by  Pickering,  to  re- 
cover  damages   for  the  destruction  of  a  certain  number  of  sheep 

(a)  Post.    392 ;  See  L.  of  1853,  p.  124. 
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and  lambs,  alleged  to  have  been  killed  by  the  dogs  of  Orange. 
The  declaration  contains  three  counts.  The  first  alleges  that  the 
dogs  were  accustomed  to  hunt,  chase,  bite,  worry,  and  kill  sheep 
and  lambs,  the  defendant  well  knowing  their  propensities  and 
habits.  The  second  sets  forth  the  killing  of  the  sheep  and  lambs  ; 
that  the  clogs  were  of  a  mischievous  and  ferocious  disposition, 
and  accustomed  to  bite,  hunt,  chase,  worry,  and  kill  sheep,  the 
defendant  well  knowing,  &c.  The  third  count  is  the  same,  with 
the  additional  allegation,  that  the  dogs  were  also  accustomed  to 
kill  hogs,  cattle,  and  other  live  stock,  in  addition  to  sheep. 

Issue  was  joined  on  the  first  and  second  counts,  and  a  demurrer 
interposed  to  the  third.  The  Circuit  Court  sustained  the  demur- 
rer to  the  third  count,  and  gave  judgment  for  costs.  On  the  trial 
of  the  cause,  the  plaintiff  offered  to  produce  evidence  that  the  clogs 
of  the  defendant  were  of  a  ferocious  and  mischievous  disposition, 
and  accustomed  to  bite  and  worry  men  and  hogs,  which  being 
objected  to  by  defendant's  counsel,  was  rejected  by  the  Court,  to 
which  decision  the  plaintiff  excepted.  The  errors  assigned  are 
that  the  Circuit  Court  erred  in  sustaining  the  demurrer,  and  in 
rejecting  the  evidence  offered.  Both  errors  are  well  assigned. 
The  third  count  is  sufficient  in  every  particular.  The  grounds 
of  action,  in  cases  of  the  present  kind,  are  the  vicious  and  dan- 
gerous habits  and  propensities  of  the  animals  kept  by  the  owner, 
and  his  negligence  in  not  taking  proper  care  to  prevent  the  com- 
mission of  injury  by  them,  after  a  knowledge  of  their  propensities 
and  habits.  This  has  been  assigned  in  the  counts,  as  well  as  the 
particular  acts  done  ;  and  the  count  is  not  vitiated  by  the  aver- 
ment that  the  dogs  were  accustomed  to  attack  and  kill  other  ani- 
mals, than  those  alleged  to  have  been  killed.  The  evidence  of- 
fered was  competent.  It  tended  to  prove  the  issue,  and  was 
therefore  admissible  ;  and  it  ought  to  have  gone  to  the  jury. 
Besides,  the  ground  of  the  action  being  the  ferocious  and  mis- 
chievous habits  of  the  dogs  of  the  defendant,  and  his  knowledge 
thereof,  and  want  of  care  in  not  restraining  them,  but  permitting 
them  to  go  at  large,  it  was  competent  for  the  plaintiff  to  show 
their  vicious  habits  by  proof  of  the  attack  by  them  on  other  ani- 
mals than  the  particular  ones  named  in  the  declaration.  The  rule 
of  evidence  on  this  point  is  well  settled.  It  has  been  held  that  it 
may  be  shown  that  if  the  animal  had  once  done  mischief  in  the 
destruction  of  one  kind  of  animals,  and  the  owner  permit  it  to  go 
at  large,  he  will  be  held  answerable  for  other  injuries  afterwards 
done  by  the  same  animal,  though  of  a  different  kind  from  that 
before  done,  if  he  knew  of  the  commission  of  the  previous  in- 
jury- (1) 

The  judgment  of  the  Circuit  Court  is  reversed,  with  the  costs 
attendant  on  the  judgment  of  demurrer  in  the  Circuit  Court ;  and 

(1)  Ld.  Kaym.  110 ;  2  Stark.  Ev.  533,  and  cases  there  cited. 
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full  costs  in  this  Court ;  and  the  cause  remanded  with  directions 
to  award  a  venire  de  7iovo. 
Judgment  reversed. 


Francis  Arenz,  appellant  v.  William  Reihle  and 
Joseph  Bains?  appellees. 

Appeal  from  Morgan. 

Where  the  Court  below  hear  the  testimony  on  both  sides,  a  bill  of  exceptions  will  not  lie 
to  the  judgment  of  the  Court,  though  the  parties  agree  that  there  shall  be  "  the  same 
right  to  except  to  any  opinion  of  the  Court  during  the  progress  of  the  trial  and  upon 
final  judgment,  as  though  the  cause  were  tried  before  a  jury,  and  such  exception  shall 
be  considered  in  the  Supreme  Court,  as  though  the  cause  were  tried  by  a  jury. "(a) 

A  party  cannot  assign  for  error  an  erroneous  decision  which  does  not  prejudice  his 
rights. 

Where  an  attachment  was  levied  on  goods  in  the.  possession  of  S.,  and  upon  a  trial  of  the 
right  of  property  between  S.,  and  the  attaching  creditors,  the  property  was  found  to  be 
subject  to  the  attachment,  and  S.  gave  security  to  the  sheriff  who  attached  them,  for 
their  return,  but  subsequently  put  them  into  the  possession  of  A.,  who  sold  them,  and 
who  was  thereupon  summoned  as  garnishee  in  the  attachment  suit :  Held  that  in  deter- 
mining whether  A.  was  liable  as  garnishee,  the  record  of  the  trial  of  the  right  of  prop- 
erty between  the  creditors  in  the  attachment,  and  S.,  was  properly  admitted,  and  that  it 
was  conclusive  as  to  the  ownership  of  the  property,  (b) 

A  judgment  binds  parties  and  privies. 

jSembU,  That  a  trial  of  the  right  of  property,  under  the  statute,  is  conclusive  between 
the  parties  and  privies. 

This  cause  was  heard  at  the  October  term,  1835,  of  the  Mor- 
gan Circuit  Court,  before  the  Hon.  Thomas  Ford,  without  the 
intervention  of  a  jury.  Judgment  was  rendered  for  the  appellees, 
for  $1,782,18,  from  which  Arenz  appealed  to  this  Court. 

C.  Walker  and  J.  B.  Thomas,  for  the  appellant. 

Wm.  Thomas,  for  the  appellee. 

Wilson,  Chief  Justice,  delivered  the  opinion  of  the  Court : 
The  record  in  this  cause  being  very  voluminous,  and  presenting 
a  great  variety  of  proceedings  and  decisions  that  this  Court  is 
not  called  upon  to  review,  only  so  much  of  the  record  will  be 
stated  as  is  necessary  to  present  the  points  of  our  decision.  The 
record  shows  that  two  attachments  issued  at  different  times,  from 
the  Morgan  Circuit  Court,  in  favor  of  Reihle  and  Bains  against 
one  Samuel  P.  Judson,  and  that  in  each  case  Francis  Arenz  was 
summoned  as  a  garnishee.  During  the  progress  of  the  proceed- 
ings on  the  first  attachment,  several  decisions  were  made,  to 
which  the  three  first  assignments  of  error  apply.  At  the  October 
term,  1835,  of  the  Morgan  Circuit  Court,  it  was  agreed  between 

(o)  Ante  167  and  note.  (6)  But  see  Cassel  vs.  Williams,  12  111.  R.  387 ;  Ice  vs. 

McLain,  14  111.  R.  62. 
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the  parties,  that  both  the  cases  against  Arenz,  as  garnishee  of 
Samuel  P.  Judson,  should  be  consolidated ;  and  that  thereafter 
the  proceedings  should  be  carried  on  as  if  there  had  been  but  one 
suit.  It  was  further  agreed  between  the  parties,  that  both  mat- 
ters of  law  and  fact  should  be  tried  by  the  Court ;  and  that  the 
parties  should  have  the  same  right  to  except  to  any  opinion  of  the 
Court  during  the  progress  of  the  trial,  and  upon  final  judgment, 
as  though  the  cause  were  tried  before  a  jury ;  and  that  such  ex- 
ceptions should  be  considered  in  the  Supreme  Court,  as  though  the 
cause  was  tried  by  a  jury. 

On  the  final  trial  of  the  cause,  pursuant  to  this  agreement  of 
the  parties,  the  Court  below,  after  hearing  the  testimony  adduced, 
decided  that,  in  the  first  cause  against  Arenz,  as  garnishee,  the 
plaintiffs  below  were  not  entitled  to  recover,  and  gave  judgment 
in  favor  of  Arenz  for  costs  ;  and  in  the  second  cause',  that  the 
plaintiffs  were  entitled  to  recover  seventeen  hundred  and  eighty- 
two  dollars  and  eighteen  cents,  and  accordingly  gave  judgment 
against  Arenz,  as  garnishee,  for  that  amount.  During  the  pro- 
gress of  the  trial,  Arenz  excepted  to  the  reading  of  a  record 
offered  m  evidence  by  the  plaintiffs,  which  was  a  record  of  the 
trial  of  the  right  of  property  that  was  had  between  David  Shel- 
don, who  claimed  the  property  levied  on  by  the  attachment  of 
Reihle  and  Bains,  at  whose  suits  the  attachments  issued.  The 
goods  levied  on  by  these  attachments,  were,  subsequently  to  their 
being  thus  attached,  delivered  by  Judson  to  Arenz,  which  delivery 
was  the  ground  of  summoning  said  Arenz  as  garnishee.  The 
Court  overruled  the  objection  to  the  record,  and  permitted  it  to 
be  read  in  evidence. 

The  errors  assigned  by  the  appellant,  are, 

1.  The  Court  below  erred  in  permitting  appellees  to  file  addi- 
tional interrogatories  to  appellant,  as  garnishee. 

2.  The  Court  erred  in  progressing  to  give  a  judgment  against 
appellant,  after  having  discharged  him  and  rendered  a  judgment 
in  his  favor. 

3.  In  setting  aside  the  judgment  in  favor  of  appellant. 

4.  In  permitting  appellees  to  give  in  evidence  the  record  stated 
in  the  bill  of  exceptions. 

5.  In  rendering  judgment  for  appellees  on  the  evidence. 

In  relation  to  the  three  first  errors  assigned,  it  clearly  appears 
that  Arenz  could  not  have  been  prejudiced  by  the  decisions  re- 
ferred to,  because  the  Court  subsequently,  upon  a  final  determi- 
nation of  the  first  cause,  to  which  those  decisions  relate,  decided 
that  case  against  Reihle  and  Bains,  and  in  favor  of  Arenz,  the 
appellant ;  he  cannot,  therefore,  if  those  decisions  were  errone- 
ous, assign  them  for  error.  The  fourth  error  relates  to  the  read- 
ing in  evidence  of  the  record  of  the  trial  of  the  right  of  property 
between  David    Sheldon,  claimant,    and   Reihlc    and   Bains,  the 
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attaching  creditors.  In  order  to  understand  whether  the  record 
was  properly  received  in  evidence,  it  will  be  necessary  to  ascertain 
the  object  in  introducing  it.  It  appeal's  from  the  record  of  this 
case,  that  Reihle  and  Bains  levied  their  attachment  on  goods  in 
the  possession  of  Sheldon,  who  claimed  the  goods  as  his  own  pro- 
perty, and  in  order  to  retain  possession  of  them,  after  the  sheriff 
had  levied  on  them,  gave  security  to  the  sheriff  for  their  return, 
in  case  a  return  should  be  adjudged.  He  subsequently  delivered 
the  same  goods  to  Arenz,  who  sold  them,  and  who  was  in  con- 
sequence thereof  summoned  as  garnishee,  on  the  ground  that  the 
goods  that  thus  came  to  his  possession,  were  the  goods  of  Judson, 
and  not  the  goods  of  Sheldon.  On  the  trial  of  the  right  of  pro- 
perty between  Sheldon  and  Reihle  and  Bains,  the  jury  decided 
(and  judgment  was  accordingly  given)  that  the  goods  belonged 
to  Judson.  They  were  consequently  liable  to  the  attachment  of 
Reihle  and  Bains.  The  object,  then,  of  introducing  this  record  in 
evidence,  was  to  establish  the  fact  that  the  goods  which  Sheldon 
had  delivered  to  Arenz,  were  the  goods  of  Judson,  and  liable  to 
be  applied  to  the  debts  of  the  attaching  creditors. 

A  judgment  binds  parties  and  privies.  Consequently,  to 
establish  the  fact  that  the  goods  belonged  to  Judson,  and  not  to 
Sheldon,  the  record  was  not  only  the  best  evidence,  but  conclu- 
sive as  to  the  fact.  It  was  clearly  part  of  the  res  gesta  to  ascer- 
tain who  was  the  legal  owner  of  the  goods,  and  for  that  purpose 
the  record  was  properly  received  in  evidence.  Whether  Arenz  was 
to  be  effected  by  the  fraud  of  Judson,  was  a  different  question, 
and  must  depend  upon  evidence  aliunde  the  record.  The  record 
proved  but  one  or  two  facts  necessary  to  be  made  out,  so  as  to 
make  Arenz  liable  to  account  for  the  goods  as  garnishee ;  but 
whether  such  other  evidence  was  given  in  the  progress  of  the 
cause  or  not,  does  not  affect  the  propriety  of  receiving  the  record 
in  evidence.  The  record  was  therefore  good  evidence  as  far  as 
it  went ;  and  consequently  the  fourth  assignment  of  error  cannot 
be  sustained. 

The  fifth  assignment,  that  the  Court  erred  in  rendering  judg- 
ment for  the  appellees,  cannot  be  sustained.  This  Court  has 
frequently  decided,  that  where  the  Court  below  hear  the  testimony 
on  both  sides,  a  bill  of  exceptions  does  not  lie  to  its  judgment  on 
that  testimony. 

The  decision  of  the  Circuit  Court  is  therefore  affirmed  with 
costs. 

Judgment  affirmed. 

Note.     See  note  to  Swafforcl  v.  Dovenor,  Ante  167  ;  and  Ballinsrall  v.  Spratrgins,  Ante 
330. 
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William  P.  Grimsley  and  Laurison  Levering,  appellants 
v.  Joseph  Klein,  appellee. 

Appeal  from  Sangamon. 

A  landlord  who  has    distrained  upon  the  goods  of  his  tenant,  has  a  sufficient  interest  in 

them  to  enable  him  to  be  the  claimant  of  the  same  on  a  trial  of  the  right  of  property,  if 

they  are  subsequently  taken  in  execution. 
Semble,    That  any  person  having  an  interest  in  goods  and  chatties,  may  be  a  claimant  of 

the  same,  and  have  a  trial  of  the  right  of  property  between  the  creditor  in  an  execution 

levied  on  the  same,  and  himself. 
A  lease  cannot  be  read  in  evidence,  except  between  the  parties  to  the  same,  without 

proof  of  its  execution. 

This  cause  was  heard  in  the  Sangamon  Circuit  Court,  at  the 
October  term,  1836,  before  the  Hon.  Stephen  T.  Logan.  On 
the  trial  a  motion  was  made  by  the  appellants,  to  dismiss  the 
cause  for  want  of  jurisdiction,  because  the  claimant  was  not  the 
absolute  owner  of  the  goods  levied  upon  by  virtue  of  their  execu- 
tion, but  only  interested  in  the  same  as  a  landlord  who  had 
distrained  upon  the  goods  for  rent.  This  motion  was  overruled 
by  the  Court,  and  the  appellants  excepted.  Judgment  was 
rendered  for  the  appellee. 

J.  T.  Stuart  and  M.  McConnell,  for  the  appellants. 

Wilson,  Chief  Justice,  delivered  the  opinion  of  the  Court : 
This  was  a  trial  of  the  right  of  property.  During  the 
progress  of  the  trial  in  the  Court  below,  several  exceptions  were 
taken  to  the  opinion  of  the  Court,  which  are  also  assigned  for 
error  here.  None  of  the  exceptions,  however,  are  considered 
well  taken,  except  that  which  relates  to  the  reading  in  evidence 
of  a  paper  purporting  to  be  a  lease  from  Klein,  the  appellee,  to 
one  Bailey. 

The  record  shows  that  Klein  as  the  landlord  of  Bailey,  dis- 
trained the  goods  of  Bailey  for  rent  due.  Those  goods  were 
afterwards  taken  in  execution  at  the  suit  of  Grimsley  and 
Levering,  and  upon  the  trial  of  the  right  of  property  between 
Klein,  the  landlord,  and  Grimsley  and  Levering,  the  execution 
creditors,  Klein,  in  order  to  prove  the  indebtedness  of  Bailey  to 
him  for  rent,  and  his  right  of  property  by  virtue  of  his  distress, 
was  permitted  to  read  in  evidence,  without  any  proof  of  its 
execution,  a  lease  from  him  to  Bailey.  The  reading  of  the  lease 
was  objected  to  by  the  counsel  of  the  appellants,  but  the  Court 
overruled  the  objection,  and  after  hearing  all  the  testimony  in 
the  cause,  gave  judgment  in  favor  of  the  appellee. 

Upon  what  ground  the  introduction  of  the  lease  as  evidence  in 
the  case,  was  sought  to  be  excluded,  does  not  appear  from  the  bill 
of  exceptions  ;  but  inasmuch  as  it  professes  to  contain  all  the 
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testimony  given  in  the  cause,  and  as  there  appears  to  have  been 
no  proof  of  the  execution  of  the  lease,  we  are  hound  to  say  that 
the  Court  erred  in  overruling  the  motion  to  reject  it.  Under  the 
statute  a  party  to  a  written  agreement  upon  which  suit  is  brought, 
or  which  is  relied  upon  by  way  of  defence,  or  set-off,  cannot 
deny  its  execution  except  under  oath.  This  statutory  provision, 
it  is  clear,  is  not  applicable  to  the  present  case.  The  appellants' 
names  were  not  signed  to  the  lease,  nor  were  they  any  way  privy 
to  it ;  they  therefore  had  a  right  to  require  proof  of  its  execution ; 
and  the  party  offering  it  was  bound  to  make  such  proof  before  it 
could  be  legally  given  in  evidence.  For  this  reason,  the  judgment 
of  the  Court  below  is  reversed,  the  cause  remanded  with  an  order 
for  a  venire  de  novo,  and  that  the  Court  proceed  according  to 
this  opinion. 

Judgment  reversed. 


John  Jackson,  ex  dem.  Murray  McConnell,  plaintiff  in 
error  v.  De  La  Fayette  Wilcox,  defendant  in  error. 

Error  to  Cook. 


The  decision  of  the  Register  and  Receiver  of  a  Land  Office,  like  that  of  all  other  tribu- 
nals where  no  appeal  is  allowed,  is  final  and  conclusive,  upon  all  the  facts  submitted  by 
law,  to  their  examination  and  decision.  Their  determination,  in  relation  to  the  right 
of  pre-emption  to  a  tract  of  land  within  their  jurisdiction,  is  conclusive. 

There  can  be  neither  a  reservation,  nor  an  appropriation  of  the  public  domain,  for  any 
purpose  whatever,  without  express  authority  of  law. 

Neither  the  President,  nor  any  officer  of  the  government,  have  power  to  make  such  ap 
propriation  or  reservation,  without  such  authority. 

The  acts  of  the  Secretary  of  War,  and  the  Commissioner  of  the  General  Land  Office,  in 
making  a  reservation  of  Fort  Dearborn,  or  the  land  upon  which  it  was  situated,  were 
unauthorized  by  law,  and  void. 

The  North  Western  Territory  was  ceded  by  Virginia  to  the  U.  S.,  as  a  common  fund  for 
the  use  and  the  benefit  of  all  the  States,  according  to  their  usual  respective  proportion* 
in  the  general  charge  and  expenditure,  and  should  be  faithfully  and  bona  fide  disposed 
of  for  that  purpose,  and  for  no  other  use  or  purpose  whatever. 

The  assent  of  a  State  legislature  is  necessary  to  the  erection,  by  the  U.  S.,  of  forts  and 
permanent  garrisons  within  the  boundaries  of  a  State. 

The  term  "appropriation,"  used  in  the  pre-emption  laws,  means  an  application  of  land* 
to  some  specific  use  or  purpose,  by  virtne  of  law,  and  not.  by  any  other  power. 

An  action  of  ejectment  can  be  maintained  against  a  military  officer,  in  the  occupation  ©f 
lands,  as  encn. 
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To  constitute  actual  fraud  between  two  or  more  persons,  to  the  prejudice  of  a  third, 
contrivance  and  design  to  injure  such  third  person  by  depriving  him  of  some  right,  or 
otherwise  imparingit,  must  be  shown.  Actual  fraud  is  not  to  be  presumed,  but  ought 
to  be  proved  by  the  party  who  alleges  it ;  and  if  the  motive  and  design  of  an  act  may  be 
traced  to  an  honest  and  legitimate  source  equally  as  to  a  corrupt  one,  the  former  ought 
to  be  preferred. 

Fraud  may  consist  in  making  a  false  representation  with  the  knowledge  at  the 
time  that  it  is  false,  with  a  design  to  decieve  and  defraud,  or  in  the  wilful  concealment 
of  the  truth,  for  a  similar  purpose. 

The  pre-emption  laws  grant  to  the  pre-emptioneran  estate  in  land  upon  conditions,  which 
becomes  absolute  upon  the  performance  of  those  conditions. 

The  law  of  the  State  where  the  land  is  situated,  is  to  govern  both  as  to  the  form  of  the 
remedy,  and  the  evidence  of  title. 

In  regard  to  municipal  rights  and  obligations,  the  government,  as  a  moral  being,  must  be 
in  contracting,  subject,  in  the  absence  of  a  law  of  Congress  in  relation  thereto,  to  the 
laws  of  the  States,  and  the  same  principles  and  rules  of  interpretation  of  contracts  and 
acts  growing  out  of  them,  as  prevail  between  individuals,  must  be  applicable  to  it. 

The  character  of  a  general  law,  and  the  force,  effect,  and  application  thereof,  are  not  to  be 
determined  by  the  character  of  the  parties  to  the  action.  If  the  act  of  the  legislature 
making  a  Register's  certificate  of  the  purchase  of  a  tract  of  land  of  the  U.  S.,  evidence  of 
title,  is  valid  as  a  rule  of  decision  between  citizens  of  the  State  of  Illinois,  it  is  also  valid 
between  a  citizen   and  the  U.  S. 

The  act  of  the  legislature  of  the  State  of  Illinois,  making  the  Register's  certificate  of  the 
purchase  of  land  at  the  U.  S.  Land  Offices,  evidence  of  title,  does  not  conflict  with  the 
Ordinance  of  1787. 

The  act  of  Congress  of  1830,  provided  "  That  the  right  of  pre-emption  under  this  act  does 
not  extend  to  any  lands  which  are  reserved  from  sale  by  an  Act  of  Congress,  or  by  order 
of  the  President,  or  which  may  have  been  appropriated  for  any  purpose  whatever,  or  for 
the  use  of  the  United  States,  or  either  of  the  States  in  which  they  may  be  situated."  The 
Proclamation  of  the  President  advertising  the  lands  for  sale,  stated  that  ''The  lands 
reserved  by  law  for  the  use  of  schools,  and  for  other  purposes,  will  be  excluded  from 
sale."  The  Commissioner  of  the  Gen.  Land  Office  wrote  a  letter  to  the  Secretary  of  War, 
stating  that  the  whole  Fractional  Section  10  was  reserved  for  military  purposes.  This 
letter  was  in  reply  to  a  request  from  the  Indian  Agent  at  Chicago,  to  the  Secretary  of 
War,  requesting  that  Section  10  might  be  reserved  for  the  Indian  Department,  aud  by 
the  latter  transmitted  to  the  Secretary  of  War.  Held  that  there  was  no  legal  reservation 
of  Section  10.  Held,  also,  that  under  a  fair  construction  of  the  aforesaid  act,  and  the  act 
authorizing  the  President  to  reserve  such  lands  as  he  may  deem  necessary  for  military 
posts,  lands  not  expressly  reserved  in  the  proclamation  of  the  President,  were  subject 
to  sale,  though  they  had  previously  been  reserved  by  law. 

The  admitting  of  a  portion  ot  Section  10,  the  whole  ol  which  the  Commissioner  of  the 
General  Land  Office  had  declared  was  reserved  for  military  purposes,  to  be  entered  by 
a  pre-emptor,  is  a  declaration  on  the  part  of  the  government  that  there  was  no  legal 
reservation. 

A  patent  is  not  the  title  itself,  but  the  evidence  thereof. 

In  a  republic,  the  title  to  land  derived  from  the  government,  springs  from  the  law. 

The  certificate  of  a  Register  of  a  Land  Office,  of  the  purchase  of  a  tract  of  land  from  the 
U.  S.,  is  of  as  high  authority  as  a  patent. 

The  words  "  better,  legal,  paramount  title,'"  used  in  the  act  of  the  legislature,  making  the 
certificates  of  the  Land  Officers  evidences  do  not  mean  the  title  of  the  U.  S.;  but  they  re- 
fer to  cases  where  the  U.  S.  had  not  the  title  at  the  time  of  the  sale  and  issuing  of  the 
certificate. 

The  United  States  could  not  be  a  defendant  in  a  State  court  to  any  action  whatever,  such 
court  having  no  jurisdiction  over  her;  and  consent  could  not  give  it.  And  although  it 
is  certainly  true  that  the  tenant,  in  all  actions  of  ejectment,  may  defend  himself  by 
showing  the  title  of  his  landlord,  it  does  not  follow  that  the  party,  who  could  not  be  a 
defendant  for  want  of  jurisdiction  in  the  court  over  him,  may  defend  himself  in  such 
case  in  the  name  of  a  person,  who,  upon  no  reasonable  supposition,  could  be  considered 
as  standing  in  the  relation  of  a  tenant. 

Tins  cause  was  tried  at  the  October  term,  1836,  of  the  Cook 
Circuit  Court,  before  the  Hon.  Thomas  Ford.  Judgment  was 
rendered  for  the  defendant  in  that  Court. 

M.  McConnell,  for  the  plaintiff  in  error. 
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D.  J.  Baker,  for  defendant  in  error. 

Smith,  Justice,  delivered  the  opinion  of  the  Court :  (1) 

This  was  an  action  of  ejectment,  commenced  in  the  Circuit 
Court  of  Cook  county,  to  recover  possession  of  a  part  of  the  S. 
W.  fractional  quarter  of  Section  10,  T.  39  N.,  R.  14 E.,  on  which 
Fort  Dearborn  is  situated ;  and  was  submitted  for  the  decision 
of  the  Circuit  Court  upon  an  agreed  case,  in  the  nature  of  a  special 
verdict.  The  Circuit  Court,  after  mature  examination  of  the 
various  points  presented  in  the  case,  and  deliberation  thereon, 
delivered  an  opinion,  in  which  it  decided  that  the  entry  and  pur- 
chase by  Beaubien,  of  the  tract  of  land  in  question,  under  the 
pre-emption  act,  was  valid  and  legal  in  every  respect ;  but  that, 
for  the  reason  given  in  its  opinion,  which  will  be  examined  here- 
after, he  could  not  assert  his  right  against  the  "  United  States 
in  the  present  form  of  action,"  and  accordingly  rendered  judg- 
ment for  the  defendant. 

To  revise  this  judgment,  the  present  writ  of  error  has  been 
prosecuted. 

The  principal  and  direct  error  relied  on  by  the  plaintiff,  in 
this  cause,  is,  this  portion  of  the  decision  of  the  Circuit  Court; 
and  it  might,  perhaps,  be  sufficient  to  merely  review  the  grounds 
upon  which  that  part  of  the  decision  has  been  predicated  ;  but  as 
the  case  is  marked  with  facts  which  bring  into  discussion  princi- 
ples of  a  peculiarly  interesting  and  important  character,  it  has 
been  considered  more  necessary  and  proper,  to  examine  the 
whole  case  as  presented  by  the  record.  And  here  it  may  not  be 
amiss,  in  the  consideration  which  is  to  be  bestowed  upon  it,  and 
to  a  correct  elucidation  of  the  respective  rights  of  the  parties  to 
the  controversy,  to  recur  very  briefly  to  a  review  of  the  history 
of  the  public  lands  in  the  Western  States.  The  whole  territory 
north  of  the  river  Ohio,  and  west  of  Pennsylvania,  extending 
northwardly  to  the  northern  boundary  of  the  United  States,  and 
westwardly  to  the  Mississippi  river,  was  claimed  by  Virginia  ; 
and  she  insisted  that  the  same  was  within  her  chartered  limits. 
During  the  war  of  the  Revolution,  her  gallant  troops,  under  the 
command  of  George  Rogers  Clark,  conquered  the  country,  and 
she  came  into  the  possession  of  the  French  settlements  at  Vin- 
cennes,  and  those  situated  on  the  Mississippi  river.  The  States 
of  Massachusetts,  Connecticut  and  New  York  also  claimed  con- 
siderable portions  of  the  same  territory.  Many  of  the  other 
States,  whose  limits  contained  but  a  very  small  portion  of  waste 
and  uncultivated  lands,  contended  that  a  portion  of  the  immense 
body  of  waste   land  lying  within  the    territory   claimed   by  Vir- 

(1)  This  cause  was  heard  at  the  last  December  term  of  this  Court.  Lockwood,  Justice, 
■dissented  from  the  opinion  of  the  majority  of  the  Court :  and  Wilson,  Chief  Justice  , 
being  interested  in  the  decision  of  the  questions  involved  in  the  cause,  gave  no  opinion. 
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ginia  and  the  other    States  who  had    advanced  their  respective 
claims  to  the  same,  ought  to  be  appropriated,  as  a  common  fund,  to 
pay  the  expenses  of  the  war.  Congress,  with  the  desire  and  hope 
of  composing  their  conflicting  claims  and  opinions,  recommended 
to  the  States  having  these  large  tracts   of  unappropriated  and 
waste  lands  in  the  now  Western   States  to  make  a  liberal  cession 
to  the  United  States  of  a  portion  of  their  respective  claims,  for 
the   benefit  of  all  the  States    composing   the   Union.     Virginia, 
acting  on  the  suggestion,  on  the  1st  of  March,  1784,  ceded  to  the 
United  States,  all   her   right,    title    and   claim  to    the   territory 
north-west  of  the   river   Ohio,    on   certain   conditions,    some  of 
which  were,  "that  the  rights  of  the  old  French  settlers  should 
be  secured,  that  150,000   acres   near  the  rapids  of  the  Ohio  for 
her  State  troops,   who  had  reduced  the  country,  and  another  of 
about  3,500,000  to- satisfy  bounties  promised  to  her  troops,  on 
the  continental  establishment,  should  be  reserved  ;"  but  the  most 
important  condition  of  the  cession  was,  that  "all  the  lands  within 
the  territory  so  ceded,   and  not  reserved  or  appropriated  to  the 
purposes  named  in   the   act  of  cession,    should   be  considered  a 
common   fund,   for  the  use  and  benefit  of  such  of  the  United 
States  as  had,  or  should  become,  members  of  the  Confederation, 
Virginia  inclusive,  according  to  their  usual  respective  propor- 
tions, in  the   general  charge   and   expenditures,    and   should  be 
faithfully  and  bona  fide  disposed  of  for  that  purpose,  and  for  no 
other  use  or  purpose  whatever."     In  June,  1786,  Congress  re- 
commended to  the  legislature  of  Virginia  to  take  into  considera- 
tion their  act  of  cession,  and  revise  the   same,   so  far  as  to  em- 
power the  United  States  to  make  such  a  division  of  the  territory 
of  the  United  States,  lying  northerly  and  westerly  of  the  river 
Ohio,  into  distinct  republican  States,  not  more  than  five  nor  less 
than  three,  as  the  situation  of  that  country,  and  future  circum 
stances,  might   require  ;    which   States   should  hereafter  become 
members  of  the   Federal  Union,    and   have  the  same   rights  of 
sovereignty,  freedom,  and  independence  as  the  original  States,  in 
conformity  with  the  resolution  of  Congress,  of  the  10th  of  Octo- 
ber ;   to  which  revision  and  alteration  so  proposed,   the  State  of 
Virginia,   on   the  30th  of  December,   1788,  by  her  legislature, 
assented ;    and   did   ratify    and  confirm   the   same,   and  the  5th 
Article  of  the  Ordinance  of  Congress  in  relation  thereto.     New 
York,  Massachusetts,  and  Connecticut  made  similar  cessions,  and 
thus  the  conflicting  claims  of  these  States  were  adjusted.     This 
succinct  narrative  of  the  manner,  and  the  objects  for  which  these 
several  cessions  were  made,  will  be   obvious,  when  the  power  of 
the  United  States  to  make  appropriations  of  the  public  domain, 
and  the   particular   manner   in  which   they   may   be   done,  and 
objects  to  which  such  appropriations  are  applied,  shall  have  been 
considered. 
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From  the  facts  disclosed  in  the  agreed  case,  of  which  we  shall 
recite  such  parts  as  we  deem  material  to  be  examined  and  con- 
sidered, it  appears  that  Beaubien,  in  the  year  1817,  bought  a 
house  on  the  fraction  of  land  in  question,  from  one  Dean,  an 
army  contractor,  for  $1,000;  also,  an  enclosure  and  garden 
attached  thereto,  which  were  in  possession  of  and  occupied  by 
said  Dean  ;  that  thereupon,  Beaubien  took  possession  thereof,  and 
occupied  the  same,  and  cultivated  a  part  of  the  enclosure  and 
warden  in  every  year,  from  1817  to  the  19th  of  June,  1836  ;  that 
in  1823,  certain  factory  houses,  built  on  the  said  land,  were  by 
the  order  of  the  Secretary  of  the  Treasury,  sold,  and  one  Whiting 
became  the  purchaser.  In  the  same  year,  Whiting  sold  the  same 
to  the  American  Fur  Company  ;  and  the  said  company  sold  the 
same  to  Beaubien  for  five  hundred  dollars,  who  took  possession 
thereof,  and  continued  to  occupy  the  same,  together  with  a  part- 
of  the  said  quarter  section  of  land,  to  the  date  of  the  commence- 
ment of  this  suit.  The  occupation  and  use  of  the  buildings  and 
ground,  by  Beaubien,  was  undisturbed  and  undisputed,  by  any 
person  whomsoever,  from  the  year  1817,  to  the  time  of  com- 
mencing the  present  action.  It  further  appears,  that  upon  this 
state  of  facts,  Beaubien  having  cultivated  a  part  of  the  S.  W. 
fractional  qr.  S.  10,  T.  39  N.,  R.  14  E.,  and  being  in  actual  pos- 
session of  the  part  cultivated,  on  the  29th  May  1830,  (the  date 
of  the  first  pre-emption  law)  and  that  he  also  cultivated  a  part  in 
1833,  was  in  actual  possession,  on  the  19th  June,  1834,  (the  date 
of  the  last  pre-emption  law)  and  that  being  thus  possessed,  on  the 
7th  May,  1831,  he  made  application  for  a  pre-emption  to  the 
Land  Officers  at  Palestine,  which  was  rejected,  though  on  the 
same  day,  a  pre-emption  was  granted,  at  the  same  office,  to  one 
Robert  A.  Kinzie,  for  the  north  fractional  quarter  of  the  same 
Section.  He  also  applied,  in  June,  1834,  to  the  Land  Office  at 
Danville,  for  a  pre-emption,  which  was  refused  ;  and  he  was  in- 
formed that  the  tract  claimed  had  been  reserved  for  military 
purposes  ;  that  after  the  establishment  of  the  Land  Office  at  Chi- 
cago, the  President  of  the  United  States,  on  the  12th  February, 
1835,  by  Proclamation,  directed  various  lands  in  that  District,  in 
which  it  is  admitted  the  lands  in  question  are  to  be  exposed  to 
sale  on  the  15th  of  June,  1835,  including  the  South- West  quarter 
of  Section  10,  unless  the  same  is  excepted  in  the  terms  used  in 
said  Proclamation,  under  the  words  "The  lands  reserved  by  law 
for  the  use  of  schools,  and  for  other  purposes,  will  be  excluded 
from  sale."  Appended  to  this  Proclamation,  is  a  general  notice 
to  all  persons  claiming  pre-emptions  to  any  of  the  lands  directed 
to  be  sold,  requiring  them  to  appear  before  the  Register  and  Re- 
ceiver before  the  day  of  sale,  and  make  proof  of  their  pre-emp- 
tion. The  Commissioner  of  the  General  Land  Office  transmitted 
to  the  Land  Office  at  Chicago,  the  extended  plat  of  the  lands  in 
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the  Proclamation  described,  marking  and  coloring  thereon  cer- 
tain lands  to  be  reserved  from  sale  ;  but  no  part  of  fractional 
Section  10,  was  so  marked  to  be  reserved.  On  the  28th  of  May, 
1835,  it  further  appears,  that  Beaubien  applied  at  the  Land 
Office  at  Chicago,  and  there  proved  to  the  satisfaction  of  the 
Register  and  Receiver,  that  he  was  entitled  to  a  pre-emption  on 
said  lands,  under  the  Act  of  the  19th  of  June,  1834  ;  and  on  the 
same  day  entered  and  purchased,  by  means  of  his  pre-emption, 
the  South-West  fractional  quarter  of  Section  10  aforesaid,  in  due 
form  of  law,  by  paying  the  purchase  money,  and  obtaining  the 
Receiver's  receipt,  and  Register's  certificate  of  entry  and  pur- 
chase. It  also  appears,  in  the  agreed  case,  that  the  lessor  of  the 
plaintiff,  duly  and  formally  purchased  of  Beaubien,  before  the 
commencement  of  this  suit,  so  much  of  fractional  Section  10  as 
is  now  in  controversy,  including  the  stockade  and  fort,  with 
notice  that  a  controversy  existed  as  to  the  title  of  the  same. 

It  further  appears  that  at  the  commencement  of  the  suit,  the 
defendant,  as  an  officer  of  the  army,  with  soldiers  under  his  com- 
mand, occupied  the  post  (consisting  of  some  wooden  buildings, 
and  a  stockade  of  pickets  agreed  to  be  worth  three  dollars  per 
month)  by  orders  from  the  Secretary  of  War.  This  post  was 
first  occupied  by  the  troops  of  the  United  States,  in  1804,  and 
such  occupation  continued  until  the  16th  of  August,  1812,  when 
it  was  taken  by  the  savages,  and  the  troops  all  massacred.  On 
the  4th  of  July,  1816,  it  was  re-occupied  by  the  United  States 
troops,  and  such  re-occupation  continued  until  May,  1823,  when 
it  was  abandoned  by  the  order  of  the  government,  an  Indian 
Agent  being  left  in  possession.  Some  factory  houses  were  built 
on  the  fraction  for  the  use  of  the  Indian  department.  On  the 
10th  of  August,  1828,  it  was  again  occupied  by  the  United  States 
troops,  and  in  May,  1831,  evacuated,  and  left  in  the  possession 
of  a  citizen,  who  authorized  another  citizen  to  take  possession 
thereof.  In  1832,  it  was  re-occupied  by  the  troops,  and 
such  re- occupation  continued  up  to  the  commencement  of  this 
action.  The  lands  in  question  were  surveyed  in  1821.  On  the 
2d  of  September,  1824,  the  Indian  Agent  at  Chicago,  wrote  a 
letter  to  the  Secretary  of  War,  requesting  that  the  tract  in  ques- 
tion might  be  reserved  for  the  use  of  the  Indian  Agency  at  that 
place  ;  which  letter,  it  appears,  was,  on  the  30th  of  the  same 
month,  transmitted  to  the  Commissioner  of  the  General  Land 
Office,  with  a  request  that  fractional  Section  10  aforesaid  might 
be  reserved  for  the  use  of  the  Indian  Department.  In  reply  to 
this  letter,  the  Commissioner,  on  the  first  of  October  following, 
directed  that  the  whole  of  fractional  Section  10  aforesaid,  should 
be  reserved  for  military  purposes.  In  January,  1834,  the  Com- 
missioner of  the  General  Land  Office  addressed  a  note  to  the 
Secretary  at  War,  enquiring   whether  the  said   fraction   was    re- 
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served  for  military  purposes,  or  for  the  use  of  the  Indian  Depart- 
ment, and  was  answered  that  it  was  wanted  and  then  used,  for 
military  purposes. 

The  case  also  exhibits  as  evidence,  the  duplicate  receipt  of  the 
Receiver  of  public  mone}7s  of  the  Land  Office  at  Chicago,  ex- 
pressing on  its  face  full  payment  of  the  purchase  money  by 
Beaubien,  for  the  fractional  quarter  Section  of  land  in  contro- 
versy, under  the  pre-emption  act  of  the  19th  of  June,  1834,  also 
a  certificate  of  the  Register  of  the  same  Land  Office,  stating  the 
fact  of  purchase  and  sale,  under  the  same  pre-emption  law,  by 
the  same  individual ;  the  original  of  which,  it  is  admitted,  is  on 
file  in  the  General  Land  Office  ;  and  another  certificate,  by  the 
same  Register,  given  to  the  purchaser,  stating  the  fact,  that  the 
sale  and  purchase  are  matters  of  record  in  his  office  ;  and  lastly, 
a  deed  for  the  premises  in  question,  from  the  pre-emptor  to  the 
lessor  of  the  plaintiff,  and  all  the  facts  connected  therewith,  as 
disclosed,  and  the  several  acts  of  Congress  applicable  thereto, 
and  the  laws  of  this  State,  he  insists  that  he  is  entitled  to  recover 
the  possession  of  the  premises  sued  for,  having,  as  he  contends, 
shown  a  legal  title  to  the  same,  and  the  right  of  possession.  The 
defendant  insists,  1st.  That  no  action  of  ejectment  will  lie  against 
the  commander  of  a  fort ;  2d.  That  the  fraction  of  said  land  in 
question,  was  reserved,  or  appropriated  by  lawful  authority,  for 
military  purposes  ;  and  that,  therefore,  the  Land  Officers  had  no 
jurisdiction  over  it  to  authorize  the  granting  of  a  pre-emption  to 
it,  or  to  sell  it  ;  and  that  their  acts  are  necessarily  void,  and  con- 
vey no  title  whatever  to  the  pre-emptor;  3d.  That  the  legal  estate 
in  the  land  is  still  in  the  United  States,  and  that  a  patent  is  nec- 
essary to  be  issued  before  a  divestiture  of  the  title  of  the  govern- 
ment can  take  place  ;  4th.  That  the  government,  though  no  party 
to  the  suit,  may  assert  its  right  to  the  ground,  through  the  officer 
in  the  possession  thereof. 

In  the  investigation  proposed  to  be  given  to  the  case  before 
us,  the  several  points,  in  the  natural  order  in  which  they  occur, 
with  the  facts  and  principles  they  involve,  will  be  discussed,  and 
such  conclusions  stated  as  seem  to  be  justly  inferrible  therefrom. 
Adhering  to  this  order,  we  propose  to  examine,  first,  all  the 
essential  facts  connected  with  the  disposition  and  title  to  the 
land,  as  set  forth  on  the  part  of  the  lessor  of  the  plaintiff ; — and 
we  are  necessarily  led  to  the  enquiry,  What  is  the  character  of  the 
title  exhibited?  To  ascertain  this,  it  will,  we  apprehend,  be 
unnecessary  to  particularly  enumerate  more  of  the  provisions  of 
the  various  acts  of  Congress,  which  provided  for  the  sale  and 
disposal  of  the  public  lands,  than  relate  directly  to  the  pre- 
emptions authorized  by  the  laws  of  1830  and  1834  ;  and  such 
other   acts,    as  taken  in  connection  therewith,  have  a  bearing  on 
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this  case ;  and  from  which,  to  ascertain  whether  the  acts  of  the 
Register  and  Receiver,  in  this  particular  case,  are  within  the 
scope  of  the  power  conferred,  and  the  duties  required  of  them, 
by  law.  It  cannot,  we  apprehend,  be  denied,  that  if  these  acts 
have  been  confined  within  the  limits  of  the  jurisdiction  confided 
to  these  officers,  such  acts  must  be  valid  and  binding,  unless  an 
appeal  has  been  provided  for,  or  a  revision  of  their  decision  in 
some  other  mode  is  prescribed  by  law.  The  Supreme  Court  of 
the  United  States  have,  in  a  variety  of  cases,  asserted  this 
doctrine,  and  particularly  injthe  cases  of  Brown  et  alv.  Jackson, 
7  Wheaton  ;  Polk's  Lessee  v.  Wendell,  5  Wheaton  ;  1  Cranch 
171  ;  4  Wheaton  423  ;  3  Peters  412  ;  4  Peters  563  ;  2  Peters 
147,168.  That  Court  has  said,  in  these  cases,  "That  the 
decisions  of  the  Board  of  Commissioners,  under  the  acts  of  Con- 
gress providing  for  indemnification  of  claimants  to  public  lands, 
in  the  Mississippi  Territory,  are  conclusive  betAveen  the  parties, 
in  all  cases,  within  the  jurisdiction  of  the  Commissioners  :" 
That  as  to  irregularities  committed  by  the  officers  of  the  govern- 
ment prior  to  the  grant,  the  Court  does  not  express  a  doubt,  but  the 
government,  and  not  the  individual,  must  bear  the  consequences 
resulting  from  them.  This  Court  disavows  having  ever  decided 
more  than  that  an  entry,  or  other  legal  incipiency  of  title,  was 
necessary  to  the  validity  of  a  grant  issued  by  North  Carolina,  for 
lands  in  Tennessee,  after  the  separation.  They  have  never  ex- 
pressed an  inclination  to  let  in  enquiries  into  the  frauds,  irre- 
gularities, acts  of  negligence,  or  of  ignorance,  of  the  officers  of 
government  prior  to  the  issuing  of  the  grant ;  but  on  the  con- 
trary, have  expressed  the  opinion  that  the  government  must  bear 
the  consequences.  '  It  is  a  universal  principle,  that,  where 
power  or  jurisdiction  is  delegated  to  any  public  officer,  or 
tribunal,  over  a  subject  matter,  and  its  exercise  is  confined  to 
his,  or  their  discretion,  the  acts  so  done,  are  binding  and  valid, 
as  to  the  subject  matter  ;  and  individual  rights  will  not  be  dis- 
turbed collaterally,  for  any  thing  done  in  the  exercise  of  that 
discretion,  within  the  authority  and  power  conferred.  The 
only  questions  which  can  arise  between  an  individual  claiming 
a  right  under  the  acts  done,  and  the  public,  or  any  person 
denying  their  validity,  are  power  in  the  officer,  and  fraud  in  the 
party  ;  all  other  questions  are  settled  by  the  decision  made,  or 
act  done,  by  the  tribunal,  or  officer,  whether  executive,  legis- 
lative, judicial,  or  special,  unless  an  appeal  is  provided  for,  or 
other  revision,  by  some  appellate,  or  supervisory  tribunal,  is  pre- 
scribed by  law.'  Proceeding  then  to  ascertain  what  those 
powers  and  duties  are,  it  will  be  seen,  that  by  the  act  of  1830,  it 
is  provided  that  every  settler  and  occupant  of  the  public  lands, 
who  cultivated  any  part  thereof  in  1829,  and  was  in  actual 
possession,  on  the  20th  day  of  May,    1830,    should   be   entitled 
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to  enter,  at  private  sale,  a   quarter   section,    to   include  his  im- 
provements. 

The  act  further  provides,  "  That  the  right  of  pre-emption 
under  this  act,  does  not  extend  to  any  lands  which  is  reserved 
from  sale  by  an  act  of  Congress,  or  by  order  of  the  President,  or 
which  may  have  been  appropriated  for  any  purpose  whatever,  or 
for  the  use  of  the  United  States,  or  either  of  the  States  in  which 
they  may  be  situated."  The  act  of  1834,  provides,  "That  every 
»ettler  and  occupant  of  the  public  land,  who  cultivated  any  part 
thereof  in  1833,  and  was  in  actual  possession  on  the  19th  June, 
1834,  should  have  a  similar  right  to  enter  at  private  sale,  a  quar- 
ter section,  to  include  his  improvements."  This  act,  also,  revives 
the  act  of  1830,  and  continues  in  force  for  two  years.  Now 
under  these  acts,  what  were  the  duties  the  Land  Officers  had  to 
perform?  Were  they  not  to  satisfy  themselves  that  the  appli- 
cant for  the  pre-emption  had  proven  himself  an  occupant  and 
settler  within  the  provisions  of  these  acts  ;  and  had  cultivated 
a  part  of  the  tract  applied  for,  according  to  the  requirements 
thereof,  if  satisfied  of  these  facte,  and  the  land  is  not  reserved, 
or  appropriated  within  the  meaning  of  the  recited  provisions  of 
the  pre-emption  laws,  but,  on  the  contrary,  had  been  proclaimed 
for  sale,  by  the  order  of  the  President  of  the  United  States,  by 
what  right,  or  the  exercise  of  any  other  than  an  arbitrary  will, 
could  they  have  refused  to  permit  the  applicant  to  enter  and  pur- 
chase the  tract  in  question  ?  The  proof  shows,  that  this  land, 
with  others  in  the  district,  was  ordered  for  sale,  and  that  while 
other  tracts  were  designated,  by  coloring  them  on  the  maps  as 
excluded  from  sale,  this  tract  was  not  so  colored  ;  that  no  infor- 
mation had  been  communicated  to  the  officers,  from  any  depart- 
ment of  the  government,  that  the  land  had  been  reserved  or  ap- 
propriated, or  that  it  in  any  way  fell  within  the  exceptions 
enumerated  in  the  'pre-emption  acts,  anterior  to  the  entry,  sale, 
and  purchase  by  Beaubien.  In  the  absence  of  any  such  infor- 
mation, they  were  necessarily  bound  to  decide,  that  they  had  no 
power  themselves  to  withhold  it  from  sale ;  and  had  they  not 
granted  the  pre-emption  to  Beaubien,  by  what  authority  would 
they  have  been  justified  from  exposing  it  to  public  sale,  as  they 
were  ordered  by  the  President's  Proclamation  ?  How  were  they 
to  determine  that  the  government  had  not  chosen  to  expose  it  to 
public  sale,  in  the  absence  of  all  instructions  to  the  contrary,  and 
with  no  evidence  whatever  that  it  was  legally  reserved  from  sale, 
or  excluded  by  the  provisions  of  the  pre-emption  acts  ?  An  analo- 
gous case,  which  seems  to  be  striking,  has  been  put,  and  for  the 
sake  of  illustration,  it  will  be  stated.  By  law,  all  lands  contain- 
ing lead  ore,  are  reported  by  the  surveyor.  If,  however,  a  tract 
not  so  reported,  should  contain  lead  ore,  and  not  be  discovered 
before  the  sale,  after  it  should  have   been   duly   sold,    could  the 
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United  States  annul  the  sale  ?  It  would  be  difficult  to  affirm  it 
could,  because  the  officers  had  jurisdiction  to  sell,  and  had  no 
evidence  that  it  contained  ore.  But  the  present  case  is  supposed 
to  be  much  stronger  than  the  one  put,  as  there  is  an  express  re- 
servation from  sale  in  the  case  of  lands  containing  ore,  and,  as  is 
contended,  no  reservation  by  law  in  the  present  instance.  It 
might,  however,  be  asked,  whether  the  Register  and  Receiver 
were  merely  to  examine  into  the  cultivation  and  occupancy  of 
the  lands,  or  whether  they  were  required  to  ascertain  whether 
the  land  was  public  land  ? — whether  it  was  within  the  district, 
and  had  it  been  reserved  from  sale,  or  appropriated  bylaw  to  any 
purpose  whatever  ?  If  it  were  their  duty  to  investigate  the  three 
latter  points,  then  it  seems  clear,  that  they  only  were  to  be  sa- 
tisfied on  all  the  questions  presented,  and  that  their  decision,  like 
that  of  all  other  tribunals,  where  no  appeal  is  allowed,  is  final 
and  conclusive,  upon  all  the  facts  submitted  to  their  examination 
and  decision.  This  Court  could  not  review,  or  reverse  their 
decision,  nor  could  its  propriety  be  enquired  into. 

The  Proclamation  of  the  President  had  declared  that  certain 
lands  were  reserved  from  sale  ;  but  how  were  the  Land  Officers 
to  ascertain  which  those  lands  were  ?  So  far  as  the  Proclamation 
had  specified  them,  and  as  to  those  which  they  had  been  apprized 
by  official  information  from  the  proper  department  of  the  govern- 
ment, were  of  that  character,  there  could  be  no  doubt.  But  as 
to  the  ascertainment  of  others,  they  must  necessarily  rest  al- 
together upon  extrinsic  evidence.  And  if  this  supposition  be 
correct,  then  it  necessarily  implied  a  power  and  jurisdiction,  in 
them,  to  ascertain  and  decide  all  the  points  stated.  It  is  not 
deemed  important  to  directly  decide  the  question,  as  to  the  au- 
thority of  the  officers  to  make  the  three  latter  enquiries,  though 
the  right  to  investigate  and  determine  all  the  points,  would  seem 
to  be  admitted  by  a  recent  opinion  of  the  constitutional  law 
officer  of  the  general  government,  in  which  he  affirms,  "  That  the 
power  of  ascertaining  and  deciding  on  the  facts  which  entitle  a 
party  to  the  right  of  pre-emption,  is  exclusively  vested  in  the 
Register  and  Receiver  of  the  land  district  in  which  the  lands  are 
situated,  without  an}'  power  of  revision  elsewhere  ;  and  that  in 
weighing  the  evidence,  and  in  deciding  on  its  sufficiency,  these 
officers  act  in  a  judicial  capacity  ;  if  it  proves  to  their  satisfaction, 
that  the  settlement  and  improvement  required  by  law  have  been 
made,  they  must  allow  the  entry  ;  if  it  fails  to  satisfy  them  of 
these  facts,  they  must  disallow  it.  The  law  has  not  authorized 
any  other  officer  to  reverse,  or  revise  their  decision  ;  nor  can 
they  be  compelled  to  decide  according  to  the  dictates  of  any  judg- 
ment but  their  own."  These  views  arc  undoubtedly  in  accord- 
ance with  the  opinions  of  the  Supreme  Court  of  the  United  States, 
already  referred  to,  and,  we  think,  imply  full  power  in  the  officers 
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to  investigate  and  decide  all  the  points  presented.  Those  of  set- 
tlement and  cultivation,  are  exclusively  and  undeniably  within 
their  jurisdiction.  The  assumption  that  the  Land  Officers  were 
bound  to  enquire  into  and  ascertain,  whether  the  land  was  not 
reserved  or  appropriated,  would  clearly  imply  a  right  of  investi- 
gation into  all  the  facts  connected  therewith,  and  jurisdiction 
over  the  subject  matter  of  their  investigation  ;  and  if  so,  accord- 
ing to  the  foregoing  views,  would  be  exclusive  and  final.  Waiving 
this  view  of  the  case,  let  us  suppose  that  the  enquiries  of  these 
officers  were  confined  to  settlement  and  cultivation  only  ;  and 
that  the  right  of  the  pre-emption  depends  on  the  fact,  whether 
the  fraction  was  not  reserved  or  appropriated,  in  the  manner,  and 
to  any  of  the  objects  specified  in  the  pre-emption  laws  of  1830 
and  1834.  We  take  it  for  granted,  that  there  can  be  neither  a 
reservation  nor  appropriation  of  the  public  domain,  for  any  pur- 
pose whatever,  without  the  express  authority  of  the  law.  It 
cannot,  surely,  be  seriously  contended,  that  the  President  of  the 
United  States,  or  any  of  the  executive  officers  in  the  several  de- 
partments of  the  government,  possess  an  absolute  and  inherent 
power  to  do  any  official  act  not  authorized  by  the  Constitution  or 
laws  of  the  United  States.  To  the  Constitution  and  laws  they 
must  alone  look  for  the  source  of  their  power  and  authority,  be- 
cause they  can  derive  them  from  no  other.  The  government 
itself  is  a  limited  one,  and  the  great  charter  under  which  it  exists, 
has  prescribed  bonds  which  cannot  be  rightfully  transcended ; 
and  all  its  functionaries  are  necessarily  restrained,  by  its  pro- 
visions, and  the  laws  made  in  pursuance  thereof,  from  the  exer- 
cise of  an  authority  not  granted  thereby.  If  it  be  considered 
that  the  President  may  reserve,  or  appropriate,  the  public  domain, 
to  any  purpose  he  may  in  his  judgment  deem  useful  to  the  coun- 
try, without  warrant  or  authority  of  law,  why  may  he  not,  in 
like  manner,  appropriate  the  public  treasure  for  similar  objects  ? 
The  one  may  be  as  laudable  as  the  other  ;  but  both  would  be 
equally  unauthorized  and  illegal.  To  admit  for  a  moment,  that 
the  President,  without  the  authority  of  law,  may  direct  the  ap- 
plication of  the  public  moneys  of  the  nation,  to  even  such  objects 
as  may  undeniably  be  salutary  and  highly  useful,  would  be  to 
admit  the  exercise  of  a  power  in  direct  violation  of  the  Constitu- 
tion ;  and  yet,  the  exercise  of  a  power  appropriating  and  apply- 
ing the  public  lands  to  purposes  not  authorized  by  law,  but  in 
direct  violation  of  the  express  condition  on  which  they  were 
ceded,  and  the  purposes  to  which  they  were  solemnly  stipulated 
to  be  applied,  it  is  contended,  is  an  implied  power,  rightfully  ex- 
ercised, by  an  inferior  officer  of  the  government,  without  the 
assent  of  the  executive  of  the  nation.  This  position  is  most  as- 
suredly untenable :  neither  the  officer,  acting  in  his  own  name, 
or  that  of  the  President,  nor  the  President  himself,  possess  any 
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such  authority.  To  appropriate  the  public  land,  seems  to  us  to 
be  an  appropriation — at  least  virtually  so — of  the  treasure  of  the 
nation,  inasmuch  as  it  is  property,  and  out  of  -which  the  moneys 
of  the  nation  are  raised  by  sale. 

Admitting,  however,  for  the  sake  of  argument,  the  power  of 
the  Commissioner  to  make  the  reservation  agreeably  to  the 
request  of  the  Secretary  of  War,  it  will  be  found  not  to  have 
been  made  in  conformity  to  the  object  required ;  nor  does  it 
appear  that  any  act  was  ever  done,  setting  it  apart  from  the 
common  mass,  for  any  purpose  whatever.  No  record  appears  to 
have  been  made  of  it.  The  letter  of  the  Commissioner  is  only 
evidence  that  the  act  was  directed  to  be  done  ;  but  whether  it 
was,  or  in  what  manner  it  was  performed,  or  by  whom,  it  does 
not  appear.  As  late  as  1834,  the  Commissioner  of  the  General 
Land  Office  was  not  aware  that  it  had  been  reserved,  and  he  ac- 
cordingly applies  to  know  whether  it  was  wanted  ;  having 
probably  learnt  from  other  sources  than  from  the  archives  of  his 
office,  that  a  garrison  was  on  it.  Indeed,  the  frequent  abandon- 
ment of  the  post,  and  subsequent  temporary  occupation  of  it, 
afford  strong  presumptive  evidence,  that  it  never  was  considered 
a  permanent  post,  much  less  a  reservation,  made  for  the  object 
of  a  permanent  garrison. 

But  the  Commissioner  had  no  such  power.  On  examination 
of  the  organization  of  the  General  Land  Office,  it  will  be  perceived 
that  it  is  constituted,  by  the  act  of  the  25th  of  April,  1812,  a 
subordinate  office,  in  the  Treasury  Department,  and  is  placed 
under  the  immediate  direction,  supervision,  and  control  of  the 
Secretary  of  the  Treasury ;  without  his  authority,  or  that  of  an 
express  law,  the  Commissioner  can  do  no  act  whatever,  much 
less  that  of  making  a  reservation  of  the  public  domain,  or  of 
appropriating  it  to  any  object  whatever.  To  make,  then,  the  act 
of  the  Commissioner  valid,  in  the  present  case,  admitting  that 
the  power  existed  in  the  Treasury  Department,  the  Commissioner 
should  have  acted  in  obedience  to  the  direction  and  authority  of 
the  Secretary  of  the  Treasury ;  but  the  Secretary,  for  aught  that 
appears,  was  and  remained,  in  total  ignorance  of  the  attempt  to 
create  the  reservation — never  directed  it — nor  subsequently 
sanctioned  the  act  of  the  Commissioner.  We  must  therefore 
come  to  the  conclusion,  that  the  acts  of  the  Commissioner  of  the 
General  Land  Office,  and  of  the  Secretary  of  War,  in  attempting 
to  reserve  and  appropriate  this  fraction,  were  unauthorized,  and 
not  warranted  by  law.  It  has  been  said  that  the  act  of  these 
officers  may  be  considered  as  the  act  of  the  President,  and  there- 
fore valid.  The  President  does,  doubtless,  exercise  many  of  the 
powers  conferred  on  him  by  law,  through  the  agency  of  officers 
of  the  Executive  Department;  and  had  there  been  an  act  of 
Congress,  authorizing  the  President  to  make  reservations  of  the 
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public  lands  for  military  purposes,  the  argument  would  have  had 
much  force ;  but  none  such  has  been  shown  ;  and  we  understand 
it   is    conceded  that   none   such   exists.       Some  obsolete   laws, 
authorizing    the  President    to    erect    fortifications    and   trading 
houses  in  the  Indian  country,  have  been  referred  to,  as  authorizing 
the  reservation  ;  but  they  are  considered  as  having  no  application 
whatever  to  the  case    before   us.     In   the   absence  of  any  law 
authorizing  the  application  of  the  lands  in  question,  to  the  objects 
to  which  they  have  been  applied,  it  will  be  remarked,  that  they 
were  requested  to  be  set  apart  for  the  use  of  the  Indian  Depart- 
ment ;  but  the  Commissioner  declares  he  had  directed  them  to  be 
reserved  for  military  purposes  ;  a  singular   discrepancy  between 
the  object  for    which   they  were   applied,    and  the  use   to  which 
they  are   said   to   have   been   reserved ;    and   one  by  no  means 
reconcileable  Avith  the  intent  and  objects  for  which  the  reservation 
was  sought.     Independent  of  the  absence  of  power  in  the  Presi- 
dent, or  the  heads  of  the   Department,  to  make    the    reservation 
contended   for,   it   appears  to  us  that    it   was  not    competent  for 
either  thus  to  apply  the  public   domain,  because  it  was  not  one 
of  the  objects    for  which    we  have   seen  Virginia  had  made  the 
cession.     It  was  agreed  by  all  the  parties  to  the  cession,  that  the 
land  so  ceded,  "should  be  considered  a  common  fund,  for  the  use 
and  benefit  of  such  of  the  United  States  as  had  or  should  become 
members  of  the  Confederation — Virginia  inclusive — according  to 
their   usual   respective    proportions    in   the    general    charge  and 
expenditure,  and  should  be  faithfully  and  bona  fide  disposed  of, 
for  that  purpose,    and   for  no   other  use  or  purpose  whatever." 
Now  can  it  be  contended,  that,  in  direct  violation  of  the  terms  of 
this  compact  between  the  United  States  and  Virginia,  and  instead 
of  faithfully  applying  the  land  in  question  to  the  objects  stated, 
by  a  bona    fide  disposition  thereof,   the   President,  of  his  mere 
arbitrary  will,  could   appropriate  the  same,  without  law,  to  a  use 
and  purpose  expressly  prohibited.     If  it  were  competent  for  any 
power  whatever  thus  to  apply  the  land,  most  certainly  Congress 
could  alone   give   the  authority  thus   to  use  it  ;    though  it  might 
still  be  questioned,  whether  such  an  act  could  be  in  conformity  to 
the   use   and   trust   upon    which   Virginia   ceded   the    territory. 
What  would  be  the  legal  effect  of  a  violation  of  the  terms  of  the 
compact  under  the  deed  of  cession?     Would  it  not  be  a  reversion 
of  the  lands  ceded  to  the  original  donor?     Be  the  effect  what  it 
may,  the  United  States,  as  the  trustee  of  the  States,  had  no  power 
to  divert  the  funds  from  the  objects  of  their  application,  nor  to 
misapply   their  use  in    any  manner  whatever.     It  may  be  said, 
that  Congress  has,  in  repeated  instances,  applied  the  public  lands 
to  objects  confessedly  without  the  terms  of  the  grant.    Admitting 
that  she  has,    and  that    the    States,    by  their  representatives,  are 
supposed  assenting  thereto,  and   that  therefore   the    objection  is 
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removed,  does  it  follow,  that  because  this  assent  is  thus  presumed 
— though  in  truth,  in  many  instances,  it  is  never  given,  because 
on  many  occasions  the  whole  delegation  of  a  State  in  Congress, 
have  disapproved  and  voted  against  these  appropriations — that 
the  President,  or  a  subordinate  officer  of  the  government,  may, 
when  it  is  apparent  no  such  assent  can  be  given,  do  an  act  which, 
if  it  can  be  done  at  all,  Congress  alone  possesses  the  power  to  do. 
The  Supreme  Court  of  the  United  States,  in  the  case  of  Jackson 
v.  Clark, (1)  in  discussing  the  principles  involved  in  that  case, 
having  quoted  the  terms  of  the  deed  of  cession  from  Virginia, 
remark,  "That  the  government  of  the  United  States  then  received 
this  territory,  in  trust,  not  only  for  the  Virginia  troops  on  the 
continental  establishment,  but  also  for  the  use  and  benefit  of  the 
members  of  the  Confederation,  and  this  trust  is  to  be  executed  by 
a  faithful  and  bona  fide  disposition  of  the  lands  for  that  purpose." 
Language  cannot  be  stronger,  nor  more  directly  applicable  to  the 
case  before  us,  and  it  shows,  most  conclusively,  that  the  highest 
tribunal  in  the  nation  sanctions  the  rule  here  asserted.  In 
reflecting  on  his  branch  of  the  case,  another,  and  not  incon- 
siderable objection  has  arisen,  in  our  opinion,  to  the  exercise  of 
the  power  contended  for,  which  seems  to  conflict  with  the  spirit, 
it'  not  the  letter,  of  the  16th  paragraph  of  the  eighth  section  of 
the  first  Article  of  the  Constitution  of  the  United  States,  which 
provides  that  "  Congress  shall  have  power  to  exercise  exclusive 
legislation,  in  all  cases  whatsoever,  over  such  district,  (not 
exceeding  ten  miles  square,)  as  may  by  cession  of  particular 
States,  and  the  acceptance  of  Congress,  become  the  seat  of 
government  of  the  United  States  ;  and  to  exercise  like  authority 
over  all  places  purchased  by  consent  of  the  legislature  of  the 
State  in  which  the  same  shall  be,  for  the  erection  of  forts, 
magazines,  arsenals,  dock -yards,  and  all  other  needful  buildings." 
From  the  paragraph  quoted,  it  seems  apparent  that  the  members 
of  the  Convention  who  formed  the  Constitution,  contemplated 
that  places  for  forts,  magazines,  arsenals,  dock-yards,  and  other 
buildings  connected  therewith,  would  be  required  to  be  purchased 
from  individuals,  in  the  several  States,  where  their  selection  and 
erection  might  be  deemed  necessary  ;  and  that  it  was  still  more 
important  to  give  exclusive  legislation  over  the  places  ceded,  for 
public  convenience  and  safety  ;  but  still  the  consent  of  the  Scate 
legislature  was  required,  before  such  purchases  could  be  made  of 
individuals,  and  the  places  be  so  used.  May  it  not,  also,  have 
been  intended  that  forts,  and  permanent  garrisons,  should  not  be 
thus  erected  without  the  consent  of  the  State  ;  and  that  to  prevent 
the  accumulation  of  military  power,  in  such  permanent  works, 
the  assent  of  the  State  legislature  should  be  required,  before  they 
could  be  erected?     This  view  seems  to  be  neither  unreasonable, 

(1)1  Peter*  035. 


358  JUNE  TERM,  1837. 

McConnell  v.  Wilcox. 

nor  overstrained.  On  the  contrary,  this  inference  would  be 
warranted  by  the  supposition  that  the  State  authority  would  view, 
with  natural  jealousy,  the  collection  of  the  numerous  armed  forces, 
.stationed  among  them  in  permanent  works,  established  without 
their  consent,  and  beyond  their  control ;  and  hence  we  have  seen, 
that  in  the  cessions  made  by  the  States,  under  this  power,  there 
has  been  a  reservation  of  the  right  to  serve  all  State  process, 
civil  and  criminal,  upon  persons  found  therein.  If,  however,  the 
construction  contended  for,  of  that  part  of  the  Constitution,  is 
not  warranted,  then,  it  would  seem  to  follow,  that  Congress 
might,  and  the  President  too,  if  it  be  conceded  that  he  has, 
without  the  authority  of  law,  rightfully  the  power  to  erect  forts, 
magazines,  and  arsenals,  upon  any  and  all  of  the  public  lands 
within  the  new  States  ;  thus  appropriating  them  to  objects  never 
contemplated  by  the  deed  of  cession,  but  in  positive  violation  of 
the  trust  delegated  ;  and  establishing  a  cordon  of  military  posts 
within  the  body  of  a  State,  without  its  consent,  and  against  its 
inclination.  The  view  we  have  taken,  denjing  this  power,  is 
greatly  aided  by  an  act  of  Congress  of  the  3d  of  March,  1819, 
^Authorizing  the  sale  of  certain  Military  Sites"  which 
provides  "  That  the  Secretary  of  War  be,  and  he  is  hereby 
authorized,  under  the  direction  of  the  President  of  the  United 
States,  to  cause  to  be  sold,  such  military  sites  belonging  to  the 
United  States,  as  may  have  been  found,  or  become,  useless  for 
military  purposes  ;  and  the  jurisdiction  which  has  been  specially 
ceded  for  military  purposes  to  the  United  States,  by  a  State,  over 
.such  sites,  shall  hereafter  cease. "(1)  This  act,  it  will  be  per- 
ceived, relates  exclusively  to  such  sites  as  had  been  found,  or  had 
become,  at  the  time  of  the  passage  thereof,  useless  ;  and  it  is 
evident  that  Congress  did  not,  from  the  very  phraseology  of  the 
act  itself,  contemplate,  that  any  other  military  sites  existed,  but 
such  as  had  been  purchased  of  individuals  by  the  consent  of  the 
State  legislatures,  by  the  retrocession  or  cessation  of  the  jurisdic- 
tion before  ceded  by  the  States.  The  idea  never  occurred,  that 
the  public  lands  had  been  permanently  appropriated  to  such 
purposes;  but  that  the  occupations,  in  such  cases,  were  merely 
temporary,  and  terminated  with  the  cause  that  produced  them. 
It  is  not  very  probable  that  such  a  state  of  things  would  be  likely 
to  occur  ;  yet,  if  the  reasoning  in  this  case,  for  the  defendant,  be 
correct,  it  would  seem  inevitably  to  lead  to  such  conclusions.  It 
cannot  be,  that  reasons  and  inferences,  drawn  from  the  exercise 
of  implied  power,  can  be  neither  sound,  or  just,  which  would  tend 
to  consequences  so  dangerous  and  liable  to  abuse,  if  not  affording 
means  to  him  who,  should  he  be  so  disposed,  might  overturn,  in 
succession,  the  sovereignty  and  independence  of  all  the  States. 
Satisfied,  however,  that  there  has  been  no  act  of  Congress  passed, 
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expressly  reserving  from  sale  the  particular  tract  of  land  on  which 
the  stockade  called  Fort    Dearborn    is    situated,    appropriating 
it  to  military  purposes  ;  and  that  the  President  has  not  made  any 
order  previous  to  the  passage  of  the  pre-emption  laws,  reserving 
this  tract  for  such  objects ;  and    moreover,    considering    it    as 
admitted,  that  the  Commissioner  of  the  General  Land  Office,  or 
any  other  officer  of  the  government,  was  not  authorized,  in  any 
way  whatever,  to  make  the    reservation  contended  for  ;  and  that 
there    is    nothing  in  the  general  laws  regulating  the  sale  of  the 
public    land,     and    conferring    the  powers,  and    prescribing  the 
duties  of  the  public  officers  of    the  United    States,     to  sanction, 
much  less  authorized,  this  act  of  reservation,    and  that   it  is  not 
confirmed  by  the  reservation  in  the   pre-emption   laws,   we   must 
arrive  at  the  conclusion,  that  the  reservation,  if   there  was  one, 
at  the  time  and  manner  in  which  it  was    made,    was    unauthor- 
ized by  any  law  of  the  United  States,  or  any  other  legal  authority 
whatever,  and  that  it  could    not  be  included    in  the  reservations 
named  in  the  President's  Proclamation.       A  further  and  necessa- 
ry enquiry  remains  to  be    made,    to  ascertain  whether  the  Land 
Officers  had  jurisdiction  over  this  particular  tract,     for  the    pur- 
pose   of    allowing    the    pre-emption,     and    making  the  sale  to 
Beaubien,    supposing    it  admitted  that  they  could  not  determine 
themselves  the  question  of  reservation,  or  no    reservation.       We 
have  satisfied  ourselves  that  the    land    was    not    reserved   from 
sale  by  an  act  of  Congress,  or    by    order  of    the    President  of 
the  United  States.     Let  us  now  consider    whether    it    has    been 
appropriated  for    any  purpose    whatever  ;  or    for    the    use    of 
the  United  States,  or  for  the  use  of  the  State  of  Illinois.     It  has 
been  shown,    we  think,    satisfactorily,  that  no  act  of    Congress 
exists,  making  the  reservation  contended  for;  and  we  take  it  for 
granted,  that  there  is  no  such  act  of  appropriating  the  land,  in  any 
manner  whatever.       It    seems  equally  certain,  in  our  judgment, 
that  an  appropriation  of  ihe  public  domain  can  no  more  be  made 
by  the  President  of  the  United  States,  or  any  subordinate  officer 
acting  under  him,  without  the  warrant    of   law,    than  in  the  case 
of  a  reservation.     Indeed,  the  objection  is  stronger  ;  because,  as 
we  understand  the  use  of  the    terms,     the    word    "reservation" 
does  not  imply  an  absolute  disposition  of  the  lands,  in  all  cases, 
but  a  withholding  of  them  from  some  other    disposition,  such    as 
sale,  or  for  the  use  of  schools,  and  other  objects.       While  on  the 
contrary,  the  term  "  appropriation,"  would  imply,    most  clearly, 
a  setting  apart,  or  application  to  some  particular  use  ;    Avhen  ap- 
plied in  reference  to  the  public  revenues,  it  will  be    seen,   that  in 
the  Constitution  of  the  United  States,  it  is  used   to    express    the 
disposition  of  the  public  moneys  from  the  Treasury  by  law.    The 
phrase  is,  "  No  money  shall  be  drawn  from  the  Treasury,  but  in 
consequence  of  appropriations  made  bylaw."     As  to  the    mean- 
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ing  of  the  term,  in  the  sense  in  which  it  is   used  in  the  pre-emp- 
tion law,  we  suppose  we  shall  best  ascertain  that  sense,  by  com- 
paring it  with  the  context  of  the  section  itself :    It  will   be  seen 
that  it  is  applied  in  a  general  sense;  first — the  words    are,   "  or 
which  may  have  been  appropriated  for   any  purpose  whatever  ;" 
secondly — "  or  for  the  use  of  the  United  States  ;"  thirdly — "  or 
either  of  the  States  in  which  they  (the  lands)  may  be  situated." 
Now  let  us  enquire,  by  what  power  can   the   public  lands  be  ap- 
propriated to  a  State  in  which  they  may  be  situated  ?       Certainly 
not  by  the  order  of  the  President  of  the  United  States  ;  but  most 
clearly  alone  by  the  authority  of  an  act  of  Congress  ;    nor    could 
the  same  lands  be  appropriated  to  the  nse  of  the   United   States, 
without  such  authority  ;  because,  we  have   shown,  that  certainly 
without  the  assent  of  the    representatives    in    Congress    of    the- 
several  States  in  the  Union,  the  lands  could  not  be  appropriated, 
or  in  other  words,  set  popart,  or  applied  to,  the  use  of    a  State  in 
which  they  are  situated  ;  nor  to  the  use  of  the  United  States.     In 
what  manner,  or  by  what  means,  other  than  the  authority    of    an 
act  of  Congress,  could  they  be  appropriated,  set  apart,  or  applied 
to  any  other  purpose  whatever  ?     Surely,    if    it    could    not    be 
legally  and  justly  done  in  the  one  case,  it  could  not,  most  clearly, 
in  the  other.     It  is,  in  our  judgment,  entirely  useless  to  discuss 
the  precise  meaning  of  the  term  "  appropriated,"  in   its    general 
and  extended  sense  ;  because  its  meaning  and  application,  in  the 
manner  it  has  been    used    in  the    pre-emption    law,  cannot,  we 
think,  admit  of  a  doubt.     It  means  nothing  more,  in  the  sense  in 
which  it  is  used,  than  an  application  of  the  lands  to  some  specific 
use  or  purpose,  by  virtue  of  law,  and  not  by   any    other    power. 
The  next,  and,  in  our  view,  most  important  feature  in  this  cause, 
which  remains  to  be  considered,  is,  the  4th  section  of    the  act  of 
Congress,  creating  the  Land  Office  at   Chicago,    passed   on   the 
29th  June,  1834,  which  contains  the  following  provisions: 

"The  President  shall  be  authorized,  so  soon  as  the  survey 
shall  have  been  completed,  to  cause  to  be  offered  for  sale  in  the 
manner  prescribed  by  law,  all  the  lands  lying  in  said  land  dis- 
trict, at  the  Land  Offices  in  the  respective  districts,  in  which  the 
land  so  offered  is  embraced ;  reserving  only  section  16  in  each 
township,  the  tract  reserved  for  the  village  of  Galena,  such  other 
tracts  as  have  been  granted  to  individuals,  and  such  reservations 
as  the  President  may  deem  necessary  to  retain  for  military  posts, 
any  law  of  Congress  heretofore  existing  to  the  contrary  notwith- 
standing." 

The  President  of  the  United  States,  in  directing  the  sale  of 
the  public  lands,  by  his  Proclamation  of  the  date  of  the  12th  of 
February,  1835,  in  this  district — and  in  which  it  is  admitted  the 
land  in  question  is  situated — to  be  holden  on  the  15th  of  June, 
1835,  at  Chicago  ;  and  among  which  lands  the  South  West    frac- 
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tional  quarter  Section  10,  T.  39,  N.  R.  14  E,  was  included, 
made  no  other  exception  in  his  Proclamation  of  lands  excluded 
from  sale,  than  is  contained  in  these  words  :  '  The  lands  reserved 
by  law,  for  the  use  of  schools,  and  for  other  porposes,  will  be 
excluded  from  sale.'  From  the  character  and  tenor  of  this  Pro- 
clamation, taken  in  connection  with  the  4th  section  of  the  act 
creating  the  Land  Office  at  Chicago,  and  the  duty  devolved  on 
the  President,  by  the  provisions  of  that  section,  it  is  impossible 
to  conceive,  that  in  the  proper  discharge  of  his  duty,  specifically 
enjoined  thereby,  he  had  not  examined,  and  ascertained,  that  the 
site  in  question  was  not  necessary  to  be  retained  for  military  pur- 
poses. The  words  of  the  act,  it  will  be  perceived,  are,  that  the 
President  shall  cause,  "  to  be  offered  for  sale,  in  the  manner  pre- 
scribed by  law,  all  the  lands  lying  in  the  land  district,  in  which 
the  lands  so  offered  are  embraced,  reserving  only  section  16  in 
each  township,  the  tract  reserved  for  the  village  of  Galena,  such 
other  tracts  as  have  been  granted  to  individuals,  and  the  State  of 
Illinois  ;  and  such  reservations  as  the  President  may  deem  ne- 
cessary to  retain  for  military  posts,  any  law  of  Congress  here- 
tofore existing  to  the  contrary  notwithstanding."  Can  it  be 
supposed,  when  the  act  declared,  that  notwithstanding  any  law 
of  Congress  heretofore  existing  to  the  contrary,  all  the  lands  in 
the  district,  except  those  specially  enumerated,  should  be 
offered  for  sale,  unless  the  President  should  determine  that 
some  portion  thereof  was  necessary  to  be  retained  for  military 
posts,  that,  under  his  Proclamation,  made  in  pursuance,  and  in 
accordance  with  that  act,  any  military  post  had  been  reserved. 
Is  it  not  more  consonant  with  reason,  and  a  just  interpretation  of 
his  acts,  in  reference  to  this  matter,  that  as  the  law  had  confided 
to  his  judgment  and  discretion,  the  decision  of  the  question, 
whether  such  military  posts  were  necessary  to  be  retained,  he 
had,  on  full  consideration  of  the  subject,  determined  that  the 
land  in  question  was  not  necessary  to  be  so  retained.  The  act, 
by  its  very  terms,  contemplates  the  possible  disposition  of  such 
reservations  ;  and  that  cases  might  exist,  where  it  might  promote 
the  public  interest  so  to  dispose  of  them.  The  language  of  the 
act,  unless  thus  interpreted,  would  be  idle  and  unmeaning. 
The  legal  presumption  is,  that  the  President  discharged  the 
public  duty  imposed  on  him  by  the  terms  of  the  law,  and  that 
the  land  was  in  market,  as  proclaimed  by  himself  ;  and  as  is 
further  established,  by  the  extended  plat  furnished  to  the  Land 
Officers  ;  and  on  which  there  was  no  evidence  by  coloring,  (the 
process  used  and  adopted  in  other  cases  to  note  reservations,)  or 
other  marks,  that  it  was  reserved  from  sale.  In  a  further  view  to 
be  given  to  the  provisions  of  this  4th  section  of  the  act,  estab- 
lishing the  Chicago  Land  Office,  it  is  most  evident,  that  the 
law    intended  to  subject  all  such  reservations  to  sale,  as  the  Pres- 
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ident    might  decide  not   necessary  to  be  retained  for  a  specific 
and  defined  object ;    to  wit — military  post ;    so  that  under  this 
act,   it  would  seem  to  be  a  matter  o£  no  importance,  whether  the 
fraction   had  beeen  reserved  by  law  or  not.     It  was  to  be  offered 
for   sale,    if  the   judgment  of   the  President  determined  it  not 
necessary  to  be  retained  ;  such,  in  our  opinion,  is  the  only  ad- 
missible   and    just  interpretation    of    that  section.     The  latter 
words  of  the  proclamation  cannot   exempt  the  lands  from  the 
general    operation  of  the  order  to  sell,  for  the  exclusion  from  sale 
is  only  of  such  lands  as  are  reserved  by  law  for  the  use  of  schools, 
and   for   other  purposes  ;  and  the  4th  section  of  the  act  recited, 
declares    that  these  reservations  by   law  shall  be  inoperative  in 
certain    cases,    if   the   President    determines    that  they  are  not 
necessary   to    be  retained.     Upon   this   view  of  the  facts  and  the 
law  relating  to  the  case  before  the  Court,  it  is  difficult  to  con- 
jecture upon  what  grounds  the  Land  Officers  can  be  supposed  to 
have  exceeded  their  jurisdiction,  and  that  their  acts  are  necessa- 
rilv  void  ;    we  confess  we  are  at    a  loss,  in  whatever  aspect  the 
questions   affecting  the  legal  rights  of  the  parties  are  considered,  to 
see   the  least  excess    of  jurisdiction  ;  nor  can  we  imagine  how  the 
officers  can  be  liable  to   the  charge,  or  in  any  way  censurable  for 
their   acts.     There  are,  however,  other  additional  grounds,  which 
seem   to  have  a  direct  bearing  on  the  case,  and  in  our  judgment, 
recognize    the    legal  character    of    the  entry  and  purchase  by 
Beaubien.     It   will   be  recollected  that  the  case  shows,  that  the 
North   fractional   quarter  of  this  identical  fractional  section  10, 
which   the  Commissioner  of  the  General  Land  Office  directed  the 
whole  of  to  be  reserved  for  military  purposes,  was,  on  the  7th 
day  of  May,  1831,  entered  at  the  Palestine  office,  by  one  Robert 
A.    Kinzie,  by  virtue  of  his  pre-emption  right,  purchased  and 
paid    for    by  him,    at  the  minimum  price,  and  has  since  been 
patented.     Now,  how  is  it,  if  the  reservation  contended  for,  was 
duly  and  legally  made,  and  embraced  (as  it  is  undoubtedly  con- 
tained) in  the  description  of  the  supposed  reservation  made  by 
the  Commissioner,  that  in  the  one  case  the  reservation  is  effectual, 
as  is  contended,  to  bar  the  right  of  entry  and  purchase  by  pre- 
emption,   and   not  in    the  other?     On  the  facts  of  the  case,  it  is 
wholly  irreconcileable  with  a  just    interpretation  of  the  rights  of 
these  parties  ;    and  the  recognition  by  the  government,   in  the 
case  of  Kinzie,  must  be  considered  as  a  clear  interpretation,  by 
itself,  that  there  was  no  legal  reservation  whatever  ;  because,  if 
there    was,    the  entry    and    purchase  of  the  North  fraction  of 
Section    10,    by  Robert  A.  Kinzie,  being  a  part  of  the  same 
fraction,  was  necessarily  as  much  inhibited  by  law,   as  that  of 
Beaubein's  could  be.     By  this  act,   the  government  has  mani- 
festly put  its  own  interpretation  on  the  character  of  the  supposed 
reservation,    and   admitted,  we   think,    thereby,  that  it  was  alto- 
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gether  nugatory  as  such.  On  the  2d  of  July,  1836,  an  act  of 
Congress  was  passed,  entitled  "  An  act  to  confirm  the  sales  of 
Public  Lands.''''  The  first  section  of  this  act  of  the  2d  of  July, 
provides.  "  That  in  all  cases  where  publie  lands,  taken  from  the 
bounds  of  a  former  land  district,  and  included  within  the  bounds 
of  a  new  district,  have  been  sold  by  the  Officers  of  such  former 
district,  under  the  pre-emption  laws,  or  otherwise,  at  anytime  prior 
to  the  opening  of  the  Land  Office  in  such  new  district ;  and  in 
which  the  Commissioner  of  the  General  Land  Office  shall  be  satis- 
fied, that  the  proceedings,  in  other  respects,  have  been  fair  and 
regular,  such  entries  and  sales  shall  be,  and  they  are  hereby  con- 
firmed ;  and  patents  shall  be  issued  thereupon,  as  in  other  cases." 
The  second  section  declares,  "That  in  all  cases  where  an  entry 
has  been  made  under  the  pre-emption  laws,  pursuant  to  instruc- 
tions sent  to  the  Register  and  Receiver,  from  the  Treasury  De- 
partment, and  the  proceedings  have  been  in  all  other  respects  fair 
and  regular,  such  entries  and  sales  are  hereby  confirmed,  and 
patents  shall  be  issued  thereon,  as  in  other  cases."  The  first  sec- 
tion was  evidently  intended  to  cure  cases  of  defective  jurisdiction, 
where  the  officers  of  the  former  district  had  sold  lands  under 
the  pre-emption  laws,  or  otherwise,  lying  in  the  new  district, 
and  prior  to  the  opening  of  the  Land  Office  in  the  new  district. 
But  the  second  section  provides  for  another  class  of  cases.  From 
the  extreme  generality  of  the  language  used,  the  section  must 
apply  to  all  cases  where  the  officers  allowing  the  pre-emption, 
have  proceeded  agreeably  to  the  instructions  sent  to  them  from 
the  Treasury  Department  ;  and  the  proceedings  in  the  words  of 
the  act,  have  been  in  all  other  respects  fair  and  regular.  It  is, 
however,  urged  that  this  section  has  no  application  whatever  to 
the  case  before  the  Court.  Let  us  enquire  whether  this  affirma- 
tion is  true  ?  Upon  the  supposition  that  there  was  no  reservation 
nor  appropriation  of  the  fraction  of  land  in  controversy  ;  and 
that  the  President  of  the  United  States  had  determined  that  the 
land  was  not  necessary  to  be  retained  for  a  military  post,  and  that, 
by  his  Proclamation,  it  had  been  offered  for  sale  according  to 
law  ;  we  ask  whether  it  would  not  have  been  liable  to  be  entered 
•under  the  pre-emption  law  of  Congress  ;  and  whether  an  entry 
•and  purchase  so  permitted  by  the  officers  of  the  Chicago  Land 
Office,  who  had  entire  jurisdiction  in  the  case,  would  not  have 
been  in  pursuance  of  the  general  instructions  (special  ones  are 
not  and  cannot  be  allowed)  sent  to  the  Register  and  Receiver 
from  the  Treasury  Department  ?  And  moreover,  whether  it 
could  be  denied,  upon  proof  entirely  satisfactory  to  those  officers, 
of  the  undeniable  right  of  the  applicant  to  the  right  of  pre-emp- 
tion, that  the  proceedings  in  the  present  case  could  possibly  be 
determined  to  be  other  than  fair  and  regular  in  all  other  respects  ? 
"We  confess  that  we  are  at  a  loss  upon   any  rational  principle  of 
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induction  to  determine  otherwise  :  Consequently,  in  this  act  of 
Congress,  we  find  a  full,  complete,  and  entire  recognition  of  the 
validity  of  the  entry  of  the  tract  of  land  in  question  by  the  ap- 
plicant ;  and  that,  as  such,  he  is  upon  every  principle  of  legal 
right  and  moral  justice,  entitled  to  the  lands  agreeably  to  the 
laws  of  the  United  States,  providing  for  the  disposal  of  the  pub- 
lic domain.  We  have,  however,  the  construction  of  the  consti- 
tutional law  officer  of  the  government,  on  the  provisions  of  this 
act  in  an  opinion,  under  date  of  the  10th  of  August,  1836,  ad- 
dressed to  the  Secretary  of  the  Treasury,  wherein  he  remarks, 
"  I  would  observe  that  as  the  second  section  (meaning  of  the  act 
above  quoted)  is  enacted  in  connection  with  a  provision  curing 
certain  specified  irregularities,  the  irregularities  so  cured,  must 
be  deemed  totally  excepted  from  the  second  section,  and  that  the 
same  principle  must  be  applied  to  the  first  section.  That  is  to 
say,  in  the  case  provided  for  in  the  first  section,  the  patent  should 
be  issued,  provided  the  proceedings  have  been  fair  and  regular 
in  all  particulars,  other  than  that  provided  for  and  remedied  in 
the  second  section ;  and  in  the  case  provided  for  in  the  second 
section,  the  patent  should  be  issued,  provided  the  proceedings 
have  been  fair  and  regular  in  all  particulars,  except  that  remedied 
in  the  first  section."  Then  we  understand  by  this  illustration 
of  that  act,  if,  under  the  second  section,  the  lands  were  within 
the  district  of  the  officers  offering  them  for  sale,  and  the  proceed- 
ings have  been  fair  and  regular,  that  then  there  is  no  doubt  that 
a  patent  should  issue.  We  may  be  permitted  to  ask  if  this  con- 
struction be  a  fair  and  rational  interpretation  of  the  intention  of 
the  law  maker  as  evidenced  by  the  second  section  of  the  act, 
whether  this  section  remedied  any  pre-existing  defect  in  the  en- 
tries it  professes  to  cure  and  confirm  ?  It  would  seem,  under 
such  a  construction,  as  we  understand  it,  to  have  been  a  nugatory 
and  useless  act  of  legislation  ;  but  admitting  the  construction  to 
be  correct,  still  we  conceive  that  it  was  a  direct  confirmation  of 
such  pre-emptions  as  had  been  regularly  obtained,  and  sanctioned 
every  allowance  by  the  Laud  Officers  of  a  pre-emption  so  by 
them  granted.  Whether  the  act  was  absolutely  necessary  to 
secure  the  right,  it  is  unnecessary  now  to  enquire.  The  effect 
alone  is  to  be  determined ;  and  it  must  be  considered  as  a  legis- 
lative sanction  of  the  right  granted  to  pre-emptors.  The  terms 
of  the  section  are  general.  In  all  cases  where  an  entry  has  been 
made  under  the  pre-emption  laws,  pursuant  to  instructions  sent 
to  the  Register  and  Receiver  from  the  Treasury  Department, 
such  entries  and  sales  are  confirmed.  This  is  an  universal  con- 
firmation of  all  cases  of  the  regular  purchase  of  land  under  pre- 
emptions. The  next  question  to  be  considered,  is,  whether  there 
was  fraud  in  obtaining  the  pre-emption  by  Beaubien  ?  And  here 
we  are  first  to  enquire  what  is  fraud,  and  in  what  does  it  consist  ? 
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It  is   defined  by   all  judges,  jurists,   and  commentators   on  law, 
"That  to  constitute    actual  fraud  between  two  or  more  persons, 
to  the  prejudice  of  a  third,  contrivance  and  design  to  injure  such 
third  person  by  depriving  him  of  some  right,   or  otherwise  im- 
pairing it  must  be  shown ;   actual  fraud  is  not  to  be  presumed, 
but  ought  to  be  proved  by  the  party  who  alleges  it ;   and  if  the 
motive  and  design  of  an  act  may  be  traced  to.  an  honest  and  legi- 
timate source,  equally  as  to  a  corrupt  one,  the  former  ought  to  be 
preferred. "(l)a  It  may  consist  in  making  a  false  representation 
with  the  knowledge  at  the  time  that  it  is  false,  with  a  design  to 
deceive  and   defraud,  or  in  the  wilful  concealment  of  the  truth 
for  a  similar  purpose.     There  is  nothing   appearing  in  the  case 
imputing  to  Beaubien  any  false   or  fraudulent  representations  in 
regard  to  his  claim,  or  the  facts  .upon  which  he  founded  his  right 
to  his  pre-emption  ;  nor  does  it  appear  that  he  concealed  at  any 
time  from  the  knowledge  of  the  officers  with  whom  he  communi- 
cated, any  fact,  whatever,  necessary  to  a  fair  understanding  of  his 
claim,  and  the  supposed  right  of  the  government,  under  the  reserva- 
tion, as  made  at  Washington.     Equally  free  from,  and  above  all 
suspicion,  is  the  conduct  of  the  officers  granting  the  pie-emption 
to  him.  No  design  or  contrivance  is  imputed  to  any  of  the  parties 
in  the  transaction,  and  none  has  been  shown  ;  because  none  has 
been  attempted.     The  transaction  is  admitted  to  have  been  un- 
tainted, and  above  the  breath  of  suspicion.    For  aught,  then,  that 
we  can  see,  it  must  follow,  upon  a  consideration  of  all  the  facts 
of  the  case,  and  laws  applicable  to  it,  that  this  pre-emption  was 
duly  and  formally  granted,  by  an  authority  having  exclusive  juris- 
diction and  power  over  the  subject  matter  upon  which  it  acted  at 
the  time  ;   and  that  it  is  conclusive  and  binding  on  the  govern- 
ment.    Having  thus  far,  in  the  investigation  of  the  legal  charac- 
ter of  the  claim  advanced  by  the  lessor  of  the  plaintiff,  necessarily 
considered  and    examined  the   objections    urged  in  the   defence, 
except  the  first,  third,  and  fourth,   we  proceed  to  the  considera- 
tion of  those,  and  the  arguments  advanced  by  the  counsel  for  the 
plaintiff's  lessors,  in  support  of  the  legal  title,  and  a  right  to  main- 
tain the  present    action.     The  first    objection,  that   no   action  of 
ejectment  can  be  sustained  against  a  military  office,  in  the  occu- 
pancy of  lands,    as  such,  is  readily   disposed  of.     In  the  case  of 
Meigs  and  others  v.  McClung's  Lessee, (2)  in  an  action  of  eject- 
ment, brought  to  recover  a  tract  of  land  which  was  claimed  under 
a  grant  from  the  State  of  North  Carolina,  upon  which  the  defend- 
ants resided,  as   officers,    and  under   the  authority  of  the  United 
States,  which  had  a  garrison  there,  and  had  erected  works,  at  an 
expense  of  thirty  thousand  dollars ,  one  of  the  grounds  of  the  de- 
fence was,  because  the  land  was    occupied  by  the  United  States' 
troops  and  the  defendants,  as  officers  of  the  United  States,  for  the 

(1)  Conrad  v.  Nicoll,  4  Peter-  295.    (a)  Wright  vb.  Grovcr,  27111.  R.  430.    (2)9  Cranch  11. 
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benefit  of  the  United  States,  and  by  their  direction.  Chief  Justice- 
Marshall,  in  delivering  the  opinion  of  the  Court  in  that  case, 
says  :  "The  fact  that  the  agents  of  the  United  States  took  pos- 
session of  the  land  lying  above  the  mouth  of  the  Highwassee, 
erected  expensive  buildings  thereon,  and  placed  a  garrison  there, 
cannot  be  admitted  to  give  an  explanation  to  the  treaty  which 
would  contradict  its  plain  words  and  obvious  meaning.  The 
land  is  certainly  the  property  of  the  plaintiff  below  ;  and  the 
United  States  cannot  have  intended  to  deprive  him  of  it  by  vio- 
lence, and  without  compensation."  The  defence  is  not  tolerated 
for  a  moment ;  such  an  act  was  clearly  military  usurpation,  and 
illegal  and  indefensible  in  every  point  of  view  in  which  it  could 
be  placed.  This  objection  then,  is  necessarily  altogether  unten- 
able. We  are  not  yet  prepared  to  admit  the  maxim,  '•'•Inter 
arrna  leges  sile?it.r>'>  The  remaining  questions  are,  we  admit,  of 
much  moment,  and  involve  principles  of  deep  interest.  These 
objections  having  been  sustained  in  the  Circuit  Court,  for  whose 
legal  learning  and  accurate  judgment,  we  entertain  the  highest 
respect,  has  rendered  it  more  important  to  examine  cautiously 
the  principles  upon  which  this  decision  is  made  ;  and  we  are 
free  to  confess,  that  nothing  but  a  firm  and  settled  conviction  of 
the -soundness  of  their  character,  and  the  evident  justice  in  which 
they  are  founded,  has  led  us  to  adopt  them  as  the  basis  of  our  de- 
liberate judgment.  In  examining  the  question  whether  the  legal 
estate  is  yet  in  the  United  States,  or  has  passed  by  law,  and  the 
acts  of  the  Land  Officers,  to  the  pre-emptor,  it  may  be  well  to 
consider  the  character  of  the  proof  offered,  as  evidence  of  a  legal 
title.  The  first  two  certificates  produced  in  evidence,  bear  date 
on  the  day  of  purchase,  and  are  required  by  the  several  acts  of 
Congress  relating  to  the  sale  and  disposal  of  the  public  lands. 
The  second  of  these,  is  in  strict  conformity  with  the  mode  point- 
ed oat  by  Congress,  for  the  primary  disposal  of  the  public  do- 
main, and  should  be  considered  a  regulation  provided  by  them  for 
securing  the  title  to  the  bona  fide  purchaser.  The  third  is  the 
same  as  the  preceding,  except  that  it  is  not  issued  at  the  time  of 
the  purchase  ;  nor  is  it  required  to  be  filed  in  the  General  Land 
Office,  but  is  made  evidence  of  title,  in  an  action  of  ejectment, 
in  this  State,  by  an  act  of  the  General  Assembly,  "declaring  what 
shall  be  evidence  in  certain  cases, "(1)  and  to  which  we  shall  have 
occasion  hereafter  to  advert ;  and  lastly  a  deed  from  the  pre-emp- 
tor to  the  lessor  of  the  plaintiff.  It  is  insisted  by  the  defendant, 
that  as  the  law  of.  Congress  provides  that  a  patent  shall  issue  on 
this  final  certificate,  that  the  United  States  cannot  be  concluded 
by  any  other  evidence  less  than  a  patent.  It  will  be  recollected 
that  neither  Congress,  nor  the  legislature  of  this  State,  have  made 
a  patent  evidence  of  title.     That  it  is  evidence,  in  courts  of  law, 

(1)  R.  L.  280  ;  Gale's  Stat.  2S7. 
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and  of  a  conclusive  character,  where  the  power  granting  had 
title  to  the  lands  granted,  and  the  officer's  authority  to  issue  it, 
no  one  doubts  ;  but  it  is  certainly  true,  that  there  may  be  other 
evidence  of  title,  equally  conclusive.  The  patent  is  not  under- 
stood to  be  the  title  itself,  but  the  evidence  thereof.  From 
what  source  does  the  title  to  land  derived  from  a  government 
spring?  In  arbitrary  governments,  from  the  supreme  head — 
be  he  the  emperor,  king,  or  potentate  ;  or  by  whatever' name  he 
is  known.  In  a  republic,  from  the  law,  making,  or  authorizing 
to  be  made,  the  grant  or  sale.  In  the  first  case,  the  party  looks 
alone  to  his  letters  patent ;  in  the  second,  to  the  law,  and  the 
evidence  of  the  acts  necessary  to  be  done  under  the  law,  to  a 
perfection  of  his  grant,  donation,  or  purchase.  If  a  grant  should 
be  made  by  the  Executive  of  the  nation,  for  a  tract  of  land,  to  an 
individual,  by  patent,  not  warranted  by  a  previous  act  of  Con- 
gress, it  must  be  void  the  moment  it  is  made,  because  it  is  not 
authorized.  The  law  alone  must  be  the  fountain  from  whence 
the  authority  is  drawn  ;  and  there  can  be  no  other  source.  It 
will  be  found  that  numerous  cases  exist,  of  legislative  grants  to 
States  and  individuals,  by  Congress,  where  patents  have  not  been 
required  to  be  issued  ;  and  in  which  cases,  we  learn,  the  practice, 
if  we  are  rightly  informed,  is  not  to  issue  them.  How  is  it  with 
reference  to  grants  of  the  16th  sections  in  each  township  of  the 
public  lands,  those  made  to  States  for  internal  improvements,  for 
schools  and  colleges,  and  of  salines  and  towns,  and  various  other 
public  objects?  Will  it  be  contended,  that  in  these  cases,  the 
legal  title  in  the  lands  is  not  vested  according  to  the  terms  of 
the  grant,  from  the  moment  it  becomes  a  law,  in  the  party  to 
whom  the  grant  is  made,  but  remains  in  the  government  until  a 
patent  shall  be  issued  ?  Surely  not.  We  take  it  for  granted, 
that  in  cases  of  legislative  grants,  the  law  is  not  only  evidence  of 
title,  but  the  title  itself.  "  A  legislative  grant  vests  title  which 
cannot  afterwards  be  divested  by  legislative  action."(l)  We 
esteem  it  unnecessary  to  pursue  this  illustration  further ;  but 
proceed  to  consider  whether  the  grants  of  lands  made  to  pre- 
emptors,  under,  and  by  virtue  of  the  pre-emption  laws  of  the 
United  States,  are  not  estates  in  the  lands  intended  to  be  granted, 
upon  conditions,  and  which  become  absolute  upon  the  perform- 
ance of  those  conditions  ?  Such  would  seem  to  be  the  spirit  and 
intent  of  those  laws,  when  attentively  considered.  We  are  to 
look  at  the  benificent  character  of  those  acts,  and  the  peculiar 
objects  they  were  intended  to  protect  and  secure.  A  class  of 
enterprising,  hardy  and  most  meritorious  and  valuable  citizens 
had  become  the  pioneers  in  the  settlement  and  improvement  of 
the  new  and  distant  lands  of  the  government.  Disregarding  the 
privations,  toils  and  sufferings  incident  to  their  condition,  they 

(1)  Powlett  v.  Clark  tt  al.  3  Peters1  Cond.  P..  -MS. 
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had,  by  their  perseverence,  not  only  expelled  the  savage  from 
their  borders,  but  had  carried  civilization,  with  all  its  attendant 
lights  and  blessings,  into  the  wilderness.  By  their  industry  and 
untiring  exertions,  they  improved  the  lands,  subdued  the  forests, 
and  by  the  acceleration  which  they  had  given  to  population  and 
agriculture,  increased  the  value  of  the  lands  in  a  tenfold  degree. 
The  government,  as  a  reward  for  these  exertions,  granted  to  the 
individuals  thus  situated,  rights  on  these  lands,  to  a  certain 
number  of  acres,  upon  proof  of  settlement  and  cultivation,  and 
the  payment  of  the  minimum  price  of  the  public  lands,  within 
the  time  specified  in  the  pre-emption  laws.  It  may  be  worthy 
of  enquiry  here,  whether,  upon  a  full  compliance  of  a  party  with 
the  terms  and  conditions  of  these  laws,  that  right  so  given,  can 
be  any  more  divested  than  an  express  legislative  grant,  without 
any  conditions  whatever  ?  Certainly  not.  It  is  not  then,  an 
estate  resting  on  a  contingency,  which,  if  it  happen,  or  be  consum- 
mated, vests  the  estate  in  fee  ? 

Congress  possesses  the  power  to  grant  away  these  lands,  abso- 
lutely or  conditionally,  and  they  have  done  so  in  the  case  of  the 
pre-emptioner,  upon  conditions  specified  in  the  pre-emption  laws  ; 
but  it  is  said  that  this  is  only  a  previous  right  to  purchase.  Con- 
cede this,  and  what  does  it  establish?  That  there  is  aright,  and 
that  right  is,  that  the  party  who  settled  and  cultivated  the  land 
within  a  given  period  of  time,  on  proof  thereof  to  the  officers  of 
the  government,  to  their  satisfaction,  and  payment  of  the  money 
required  therefor,  shall  be  the  purchaser  and  hold  the  estate. 
Now  will  it  be  denied  that  this  is  an  interest  in  land — imperfect 
it  may  be — but  to  become  perfect  and  absolute  on  performance  of 
the  conditions  prescribed  ?  When  those  conditions  have  all  been 
performed,  and  the  certificates  of  the  Land  Officers,  which  evi- 
dence those  facts,  have  been  executed  and  delivered,  has  not  the 
grant,  which  under  the  law  was  provisional,  become  perfect  and 
absolute  ;  and  is  not  the  law  the  source,  and  these  evidences  of 
the  conditions  performed,  proof  of  his  title,  and  as  much  so  as  in 
the  case  of  an  absolute  grant?  Congress,  in  its  legislation  on  the 
subject  of  pre-emptions,  in  various  acts,  speaks  of  the  pre-emptors 
as  persons  having  rights,  and  state  in  certain  cases  that  their 
rights  shall  be  forfeited.  (1)  We  understand,  also,  that  it  has  been 
the  practice  of  the  Land  Office  Department,  at  Washington,  to 
permit  assignments  of  certificates,  and  to  issue  patents  where 
the  assignment  is  in  conformity  to  the  rules  prescribed,  to  the 
assignee,  and  that  it  so  appears  on  the  face  of  the  patent.  This 
is  stated  as  some  evidence  at  least  of  the  character  of  the  interests 
in  these  certificates,  as  understood  by  the  government  itself. 
The  act  of  the  18th  of  May,  1796,  however,  expressly  authoriz- 
ed the  patent  to  issue  to  the  heirs  or  assignees  of  the    purchaser. 

(n  Act  of  Feb.  7.  1813,  §  2;  Act  of  March  3,  1803 ;  Act  of  May  18,  1796. 
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A  case  of  illustration  will  now  be  put.  A  is  appointed  to  office, 
by  action  or!  a  legislative  body,  in  pursuance  of  powers  derived 
from  the  constitution  of  the  State :  Would  the  action  of  this  body 
be  the  source  of  his  right  to  the  office,  or  would  such  source  be 
his  commission  ?  Would  not  his  commission  be  only  evidence 
of  his  title  to  the  office,  and  the  election  by  the  legislature,  the 
source  of  his  right?  Certainly  so,  because  a  commission  might 
be  issued  to  a  person  not  so  elected,  who  in  such  case  would  be  a 
mere  usurper. 

We  are  led  to  the  conclusion  that  the  laws  of  Congress  by 
every  fair  interpretation  must  be  considered  as  saying  to  every 
pre-ernptor  on  the  public  lands,  if  you  show  yourself  within  the 
provisions  of  the  pre-emption  laws,  and  that  you  have  honestly 
and  truly  performed  the  conditions  required  of  you  by  law,  the 
interest  or  estate  which  has  been  provisionally  given  you,  shall 
become  absolute.  It  may  be  further  asked,  whether  this  right, 
be  it  an  estate  in  the  lands  on  conditions  performed,  or  a  mere 
right  of  previous  purchase,  can,  where  it  clearly  exists,  be  taken 
away  or  destroyed,  against  the  will  and  consent  of  the  party  en- 
titled to  the  pre-emption  ?  Clearly  not.  The  government  is 
committed  by  its  own  voluntary  acts,  and  no  third  party  can 
interfere  with,  or  impair,  or  destroy  it.  A  case  of  seeming 
analog  y  has  been  decided  in  this  Court.  We  refer  to  the  case  of 
Doe  on  the  demise  of  Moore  v.  Hill  et  a/.,  decided  at  the  De- 
cember term,  1829.(1)  The  lessor  of  the  plaintiff,  in  that  case, 
claimed  title  to  the  tract  of  land  sold  by  the  government  of  the 
United  States  to  Hill,  who  had  purchased  the  same  at  the  public 
sale,  and  obtained  a  patent  therefor,  by  virtue  of  a  confirmation 
made  by  the  Governor  of  the  Territory  North- West  of  the  river 
Ohio,  in  pursuance  of  the  acts  of  Congress  of  1788,  and  the  in- 
structions to  the  Governor  of  said  Territory.  In  that  case  the 
following  points  were  settled :  1st.  A  confirmation  made  by  the 
Governor  of  the  North- West  Territory,  on  the  12th  of  February, 
1799,  to  a  person  claiming  a  tract  of  land  in  the  said  Territory, 
is,  under  the  resolution  and  instructions  of  Congress  of  June  and 
August  of  1788,  valid,  and  operates  as  a  release  on  the  part  of 
the  United  States  of  all  their  right.  2d.  Under  this  power  to 
confirm,  the  Governor  was  not  limited  to  any  definite  number 
of  acres,  but  could  confirm  to  the  extent  claimed  by  the  settler. 
3d.  A  confirmation  so  made  by  the  Governor,  cannot  be  nullified 
by  any  act  of  Congress.  4th.  In  order  to  show  the  act  of  con- 
firmation, it  is  not  necessary  that  any  evidence  should  be  given 
of  their  title  to  the  land,  because  the  power  of  the  Governor  was 
plenary,  and  his  decision  on  the  claim  presented  to  him,  is 
binding  on  the  United  States.  5th.  By  the  deed  of  cession  of 
1784,  from  Virginia  to  the  United  States,  Congress  was  obliged 


(1)  Breese  886. 
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to  confirm  the  settlers  in  their  possessions  and  titles.  By  an  ex- 
amination of  this  case,  it  will  be  see»  that  by  an  act  of  Congress 
passed  sixteen  years  after  the  powers  given  to  the  Governor  of 
the  North-Western  Territory,  to  confirm  the  lands  referred  to 
in  the  act  creating  his  duties,  a  Board  of  Commissioners  was 
appointed  to  set  at  Kaskaskia,  to  hear  proof  relative  to  British 
and  French  grants,  and  report  to  the  Secretary  of  the  Treasury. 
The  Court  say,  "That  this  Board  virtually  superseded  the 
powers  of  the  Governor,  but  nothing  appears  from  the  acts  of 
Congress,  in  disapprobation  of  the  proceedings  of  the  Governor, 
until  the  passage  of  an  act  on  the  20th  of  February,  1812,  which 
authorized  the  Register  and  Receiver  of  the  Land  Office  at  Kas- 
kaskia, and  another  person  to  be  appointed  by  the  President  of 
the  United  States,  to  examine  and  enquire  into  the  validity  of 
claims  to  land  in  the  district  of  Kaskaskia,  which  are  derived 
from  confirmations  made,  or  pretended  to  be  made,  by  the 
Governor  of  the  North-Western  and  Indiana  Territories  re- 
spectively, and  they  shall  report  to  the  Secretary  of  the  Treasury, 
to  be  laid  by  him  before  Congress."  The  Court  proceed  to  say, 
11  That  the  soundest  principles  of  policy,  as  well  as  good  faith, 
require  that  the  Governor's  confirmations  should  be  considered, 
at  least,  prima  facie,  valid."  The  report  of  the  Commissioners 
is  next  adverted  to,  and  it  is  further  stated,  "  That  the  Secretary 
of  the  Treasury  considered  those  confirmations  void,  and  directed 
the  sale  of  the  lands  ;  but  the  Secretary  of  the  Treasury  had  no 
power  to  order  the  sale  of  any  lands  except  those  belonging  to 
the  United  States  ;"  and  his  act  in  ordering  the  sale,  is  treated 
as  a  void  act  ;  and  it  is  further  said,  '*  That  the  confirmation  was 
a  release  of  the  interest  of  the  United  States,  and  the  presumption 
was,  that  the  deed  of  confirmation  was  made  in  a  case  authorized 
by  the  resolutions  of  June  and  August,  1788."  To  our  minds, 
there  is,  on  principle,  an  analogy  in  the  two  cases,  so  far  as  the 
acts  and  discretionary  powers  of  the  agents  of  the  government 
are  to  be  viewed,  and  the  character  in  which  these  acts  are  to  be 
considered  in  point  of  evidence  relating  to  titles  to  land  originally 
held  by  the  government,  or  claimed  to  be  so  held.  In  the  case 
referred  to,  the  certificate  of  confirmation  by  the  Governor,  is  held 
to  be  at  least  prima  facie  evidence  of  title  to  the  estate  in  the 
lands  claimed  ;  and  in  the  present  one,  it  is  not  perceived  why 
the  same  rule  should  not  obtain.  The  patent  of  the  government 
to  a  subsequent  innocent  purchaser,  is  held  invalid  ;  because  the 
government  could  not  grant  the  same  land  twice  ;  and  because 
the  patent  for  that  reason  was  void.  In  the  case  of  the  Uni- 
ted States  v.  Arredondo,(l)  the  Supreme  Court  of  the  United 
States  held  this  language.  "  If  it  was  not  a  legal  presumption, 
that  public  and  responsible  officers  claiming  and  exercising  the 

(1)  0  Peters  727. 
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right  of  disposing  of  the  public  domain,  did  it  by  the  order  and 
consent  of  the  government  in  whose  name  the  acts  were  done, 
the  confusion  and  uncertainty  of  titles  and  possessions  would  be 
infinite."     "The  acts  of  public  officers  in  disposing  of  public 
land,    by  color  or  claim  of  public  authority,  are  evidence  thereof, 
until   the   contrary  appears  by  the  showing  of  those  who  oppose 
the   title  set  up  under  it ;  and  deny  the  power  by  which  it  is  pro- 
fessed to  be  granted.     Without  the  recognition  of  this  principle,, 
there   would   be  no  safety  in  title  papers,  and  no  security  for  the 
enjoyment   of  property  under  them."     The  law  of  Congress  re- 
quiring patents  to  issue,  was  passed  when  the  old  credit  system 
of  disposing  of  the  public  lands  existed,  and  that  patent  was  to 
issue    on  the  certificate  of  final  payment.     We  think  it  important 
that  the  laws  providing  for  the  sales  of  the  public  lands,  under 
the  old  and  new  system,   should  be  noticed,  and  the  distinction 
kept   in   view.     Under   the  old   system,    the  purchase,  being  on 
credit   for  three-fourths  of  the  purchase  money,  was  contingent  ; 
but  under  the  present,  it  is  for  cash  in  full,  and  perfect  and  abso- 
lute.    The   patent    was,  however,  on  the  final  payment,  to  be 
issued  to  him,  or  his  heirs,  or  assigns.  It  may  be  important,  as 
an   early   evidence  of  the  intentions  and  views  of  Congress  on  the 
subject   of  the  sales  of  the  public  lands,  and  to  show  in  what  light 
they   considered   the  sales  thereof,  to  note  the  act  of  the  18th  of 
May,  1796.     After  prescribing  the  terms  on  which  the  land  shall 
be  sold,  it  directs  the  form  of  the  certificate  which  shall  be  given, 
and  requires  the  land  sold  to  be  described — the  sum  paid  on  ac- 
count— the  balance  remaining  due — the  time  when  such  balance  be- 
comes payable,   and  that  the  whole  land  sold  will  be  forfeited  if 
the  said  balance  is  not  then  paid  ;  but  that  if  it  shall  be  duly  dis- 
charged, the  purchaser  or  his  assigns,  or  other  legal  representa- 
tive, shall  be  entiled  to  a  patent.     "  On  payment  of  the  balance, 
a   patent  is  directed  to  be  issued.     It  declares,  if  there  should  be 
a  failure  in  any  payment,  the  sale  shall  be  void,  all  money  there- 
tofore paid  on  account  of  the  purchase,  shall  be  forfeited  to  the 
United  States  ;  and  the  land  thus  sold,  shall  be  again  disposed  of 
in  the  same  manner  as  if  a  sale  had  never  been  made."     Here  we 
see  that  a  direct  and  positive  sale  is  recognized,  and  the  land  sold 
in  case  of  non-payment  of  any  part  of  the  balance,  is  declared  to 
be  forfeited. 

It  is  manifest,  from  this  language,  that  Congress  considered 
the  purchaser  as  having  a  legal  estate  in  the  lands  purchased,  of 
some  description,  under  this  certificate  ;  otherwise  they  would 
not  have  declared  in  what  cases  the  land  should  be  forfeited. 
Such,  however,  seems  to  be  the  whole  course  of  legislation  on  the 
public  lands,  and  in  almost  every  act  the  right  acquired  by  the 
purchaser,  seems  to  be  viewed  as  a  conditional  or  absolute  estate 
in    the    lands,   and    the   invariable   practice  has   been   for   the 
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purchaser  under  all  the  systems  and  regulations  for  the  sale  of 
these  lands,  to  enter  into  possession  of  them,  either  before  or  after 
the  purchase,  if  he  so  desired.     It  would  be  singular  indeed,  if 
the  purchasers  of  the  millions  of  acres  of  the  public  domain, 
which  have  been  recently  paid  for  by  them,  and  from  which  they 
have  received  the  evidence  thereof,  from  the  public  officers  of  the 
government,  should  be  told  that  they  had  only  some  inchoate, 
indefinite,  and  imperfect  and  equitable  title  to  the  lands  thus  sold 
by  the  government,  and  that  the  legal  estate  was  yet  in  the  govern- 
ment ;    and  that  as    the  government  could  not  be  coerced  by  suit 
to  issue  a  patent,  and  the  public  officers  might  use  their  discretion 
to  issue  or  not  issue  the  patent,  intruders  on  the  lands  could  not 
be   removed,  and  might  enjoy  unmolested  the  possession  thereof, 
committing   what  destruction  and  injury  they  pleased,  until  they 
could   produce  a  formal  patent  therefor.     The  mere  statement  of 
such  a  supposition  would  have  a  most  startling  effect ;  and  those 
thus   situated    would   indeed    gravely   ask   whether   they    lived 
under  a  government  of  laws    in    which  justice   was   equally  dis- 
pensed, and  the  rights  of  all  protected  alike  ?  To  silence  forever 
and  put  at  rest  these  quaint  and  refined  subtleties,  and  to  protect 
the  purchasers   of  the  public  domain    within  the  limits  of  this 
State,  the  General  Assembly,  with  a  forecast  worthy  of  all  praise, 
as  early  as  1823,  (and  which  was  incorporated  in  the  revised 
code  of  1827, )  passed  "*/9n  act  declaring  what  shall  be  evidence 
in    certain    cases." (1)     By  the  4th  section  of  that  act  it  is 
provided  "That  the  official  certificate  of  any  Register  or  Receiver 
of  an}r  Land  Office  of  the  United  States,  to  any  fact  or  matter  of 
record   in  his  office,  shall  be  received  in  evidence  in  any  Court  in 
this    State  ;  and  shall  be  competent  to  prove  the  fact  so  certified. 
The    certificate    of  any  such  Register  of  the  entry  or  purchase  of 
any    tract    of  land  within  his  district,  shall  be  deemed  and  taken 
to    be    evidence   of   title    in   the  party   who  made  such  entry  or 
purchase,  or  his  heirs  or   assigns,  to  recover  the  possession  of 
the   land  described  in  such  certificate,  in  any  action  of  ejectment 
or    forcible    entry  and    detainer,    unless  a  better  legal  and  para- 
mount  title   be  exhibited  for   the  same."     To  this  statute  this 
■Court  has,  in  the  case  of  Bruner  v.  Manlove,(2)  given  an  exposi- 
tion by   the  unanimous   opinion  of  the  Court,  which  every  day's 
experience   shows    to  be  based  on  the  firmest  principles  of  policy 
and  justice.     In  that  case  it  was  said,  "  That  the  Register's  cer- 
tificate is    raised  to    as    high  a  point  of  evidence  in  this  form  of 
action,  as  a  patent  possibly  could  be.  Its  effect  is  to  be  the  same, 
and   the   rights  derived  from  it,  for  the  purpose  of  recovering  or 
maintaining  possession   of  lands  described  in  it,  are  co-extensive 
with  the  most  formal  regularly  issued  patents.     These  certificates 
not    only  vest  the  title  acquired  by  purchase  from  the  govern- 

(1)  R.  L.  380 ;  Gale's  Stat.  287.  (2)  Ante  156. 
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mcnt,  in  the  purchaser  for  the  purpose  named,  but  make  that  title 
transmissible  to  the  heirs  or  the  assignee.  For  any  purpose  then, 
so  far  as  regards  the  character  of  these  certificates,  as  evidence  in 
an  action  of  ejectment,  they  must  be  considered  of  as  high  a  dig- 
nity as  patents,  and  partaking  of  all  their  legal  attributes.  Hav- 
ing settled  their  character  and  effect,  the  rights  of  the  parties 
under  them,  must  be  governed  by  the  same  rules  of  interpreta- 
tion as  in  the  case  of  patents.  No  reason  can  exist  for  an  excep- 
tion." Whatever  doubt  may  have  existed  as  to  the  character  of 
the  right  or  interest  acquired  by  the  purchaser  of  land  from'  the 
government  of  the  United  States,  and  the  light  in  which  the  cer- 
tificates of  the  Land  Officers  should  be  considered  as  evidence  in 
the  courts  of  this  State,  we  apprehend  has  been  for  ever  put  to 
rest  by  this  necessary  and  provident  law.  We  appeal  to  the 
unsophisticated  and  sober  judgment  of  every  rational  and  un- 
biassed mind,  and  ask,  whether  the  idea  that  purchases  so  held  by 
these  evidences  of  title,  which  have  doubtless  passed  through 
various  and  numerous  hands,  are  to  be  for  a  moment  thus  im- 
paired by  the  toleration  of  such  arguments  against  their  validity? 
It  is  a  matter  of  universal  notoriety,  that  these  are  the  only  evi- 
oences  of  title,  in  nine  cases  out  of  ten,  held  by  the  purchasers 
of  the  public  lands,  for  some  years  past ;  and  that  it  has  become, 
and  will  remain,  impossible,  for  years  to  come,  under  the  present 
force  in  the  General  Land  Office,  to  issue  patents  for  millions  of 
acres  of  land  thus  purchased.  The  necessity  of  the  case,  then, 
most  imperiously  admonishes  us  of  the  profound  wisdom  and 
necessity  of  the  act.  It  has  therefore  been  considered  altogether 
unnecessary  to  refer  to  and  adduce  the  numerous  decisions  of 
the  various  courts  in  the  United  States,  departing  from  the  rigid 
doctrines  of  the  common  law,  as  to  what  should  be  considered 
evidence  of  title  in  an  action  of  ejectment.  Among  which  the 
most  prominent  is,  the  case  of  Sim's  Lessee  v.  Irvine,  in  which 
it  was  adjudged  that  payment  of  the  purchase  money  to  the 
State,  and  survey  of  the  land,  gave  a  legal  right  of  entry,  and 
was  sufficient  evidence  in  an  action  of  ejectment.  The  Supreme 
Court  of  the  United  States,  in  reviewing  this  case,  say,  ''This 
having  become  in  Pennsylvania  an  established  legal  right,  and 
having  incorporated  itself  as  such  with  property  and  tenures, 
must  be  regarded  by  the  common  law  Courts  of  the  United  States 
in  Pennsylvania,  as  a  ruling  decision."  Numerous  other  cases 
might  be  cited,  decided  by  the  Supreme  Court  of  the  United 
States,  in  which  it  is  held  that  evidence  of  title  to  land,  is  to  be 
governed  by  the  "  Lex  loci  rei  sitae."  That  the  law  of  the 
State  where  the  land  lies,  is  to  govern  both  as  to  the  form  of  the 
remedy  and  the  evidence  of  title  seems  to  be  so  well  settled  by 
a  long  and  uniform  course  of  decisions,  that  we  have  supposed  it 
beyond  the  possibility  of  doubt.     The  Circuit  Court  have,  in  our 


374  JUNE  TERM,  1837. 


McConnell  v.  Wilcox. 


opinion,  fallen  into  an  error  .on  this  point,  which  has,  in  our  judg- 
ment, arisen  from  the  light  in  which  it  has  viewed  thepre-emp- 
tor's  purchase.  It  seems  to  have  confounded  this  purchase  with 
the  imperfect,  uncertain,  and  anomalous  modes  heretofore  pur- 
sued in  acquiring  lands  in  the  States  of  North  Carolina,  Kentucky, 
and  other  States  of  the  Union,  where  those  States  were  the  pro- 
prietors of  the  soil ;  and  it  has  adopted  the  opinion  of  the  Supreme 
Court  of  the  United  States  on  those  inceptive  and  inchoate  titles, 
as  the  rule  to  be  applied  in  the  present  case,  without  regarding 
the  manifest  distinction.  In  these  cases,  the  person  entering  was 
to  procure  a  warrant  of  survey,  and  pay  money  at  a  future  day ; 
and  from  the  inception  of  the  title  by  entry,  his  right,  though  it 
might  be  considered  legal,  was  necessarily  inchoate.  In  the  case 
before  us,  the  purchase  and  acquistion  of  the  title  is  an  entire 
act,  performed  at  one  and  the  same  time  ;  the  certificate,  as  evi- 
dence of  that  purchase  and  acquisition,  is  given  on  the  payment 
of  the  consideration  money,  and  the  sale  being  completed,  the 
title  passes,  and  the  certificate  is  evidence  thereof,  at  least  ])ri?7ia 
jacie,  and  warrants  a  right  of  entry  on  the  land.  By  the  terms 
of  the  Ordinance  admitting  the  State  of  Illinois  into  the  Union, 
it  was  among  other  things  stipulated,  "That  every  and  each 
tract  of  land  sold  by  the  United  States,  from  and  after  the  first 
day  of  January,  1819,  shall  remain  exempt  from  any  tax  laid  by 
order  or  under  the  authority  of  the  State,  for  any  purpose  what- 
ever, for  the  term  of  five  years  from  and  after  the  day  of  sale. "(1) 
Now  at  what  time  would  this  exemption  begin  to  run?  Cer- 
tainly from  the  day  of  sale,  and  not  from  the  time  of  issuing  the 
patent.  As  long  as  the  estate  is  in  the  United  States,  the  lands 
are  not  taxable ;  and  if  the  legal  estate  did  not  pass  at  the  time 
of  the  purchase  and  sale,  the  land  could  not  be  taxed  until  the 
patent  issues. — The  proposition  that  the  estate  remains  jn  the 
United  States,  until  the  patent  issues,  could  never  be  adopted  as 
a  rule  from  whence  to  compute  the  time  for  sueh  purpose,  because 
of  its  extreme  uncertainty  and  perpetual  variableness.  The  sale 
must  be  considered  as  severing  the  particular  tract  purchased, 
from  the  mass  of  the  public  land,  ueo  instantif  as  has  well 
been  remarked,  from  which  time  the  five  years  are  to  be  com- 
puted, and  a  divestiture  of  the  title  of  the  United  States  ensues, 
and  the  purchaser's  title  necessarily  vests  thereby.  The  legis- 
lature in  the  enactment  of  the  law  just  quoted,  must  have  so  con- 
sidered it,  and  with  the  view  to  remove  all  doubt,  never  pre- 
sumed their  constitutional  right  to  pass  it  could  be  questioned. 
It  is  however,  said,  that  while  this  act  is  admitted  to  be  just  and 
politic  as  between  individuals,  it  cannot  be  applied  where  the 
rights  of  the  government  are  in  issue.  It  is  also  admitted  that 
the  State  had  the  undoubted  right  to  pass  the  law,  and  to  prescribe 

(1)  R.  L.  51 ;  Gale's  Stat.  30. 
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what  should  be  the  rules  of  evidence  in  the  courts  of  the  State  ; 
but  that  it  cannot  be  obligatory  on  the  United  States,  because  it 
violates  the  Ordinance  of  1787,  being  an  "  interference  with  the 
primary  disposal  of  the  soil  by  the  United  States,  and  the  regu- 
lations which  Congress  has  adopted  to  secure  the  title  to  the 
bona  fide  purchasers."  We  lay  it  down  as  an  incontrovertible 
position,  that  the  character  of  a  general  law,  and  the  force, 
effect,  and  application  thereof,  are  not  to  be  determined  by  the 
character  of  the  parties  to  the  action.  It  would  be  strange,  indeed, 
if  such  a  rule  could  prevail  ;  it  must  be  of  universal  application, 
within  the  State  which  has  adopted  it  as  a  rule  of  action,  if  it 
has  been  constitutionally  adopted,  and  the  courts  of  the  States 
being  bound  to  regard  laws  so  passed,  must  so  consider  them. 
Unless,  then,  the  act  is  void,  for  the  reason  that  it  conflicts  with 
the  Ordinance  of  1787,  its  binding  force  on  all  parties  in  the 
State  courts,  is  undeniable.  Let  the  alleged  conflict  of  the  pro- 
visions of  this  law,  with  the  Ordinance,  be  now  considered ;  and 
here  we  confess  we  are  at  a  loss  to  conjecture  in  what  part  of  the 
provision  of  the  section  of  the  law,  that  conflict  is  to  be  found. 
In  what  manner  does  it  interfere  with  the  primary  disposal  of 
the  soil?  Does  it  not  adopt  the  mode  prescribed  by  Congress, 
and  declare  that  this  mode  shall  be  evidence  of  title,  until  a  better 
one  is  shown  ?  Has  it  said  the  lands  shall  not  he  sold  ?  No. 
Has  it  attempted  to  prescribe  to  the  government  of  the  United 
States  in  what  manner  such  sales  shall  be  made?  No.  Has  it, 
by  indirect  means  or  oppressive  provisions,  in  any  way  whatever, 
embarrassed  the  sales  made  or  proposed  to  be  made  ?  No.  Has 
it  imposed  a  tax  on  the  lands,  or  prohibited  an  entry,  or  prevent- 
ed the  purchaser  from  occupying  the  same  ?  No.  In  what  then 
does  this  interference  consist  ?  In  nothing.  On  the  contrary  it 
has  recognised  the  right  of  the  government  to  the  fullest  possible 
extent,  to  sell  and  dispose  of  those  lands  ;  and  has  not  only  re- 
cognised, to  the  fullest  extent,  the  rights  of  the  purchaser  under 
such  sales,  but  has  provided  a  means  for  him  to  accpiire  his  pos- 
session when  his  right  is  disputed  unjustly  ;  and  as  a  measure  of 
preventive  justice,  protected  him  from  the  acts  of  the  lawless  in- 
truder, without  leaving  him  to  the  tardy  and  uncertain  process 
of  the  production  of  his  patent,  from  the  notoriety  of  the  diffi- 
culty of  obtaining  which,  he  might  have  to  wait  in  years  of 
expectation,  without  remedy.  But  we  are  told  that  it  "  interferes 
with  the  regulations  adopted  to  secure  the  title  to  the  bona  fide 
purchasers."  With  what  regulation  does  it  interfere?  Does 
or  can  it  prevent  the  issue  of  the  certificate  or  patent  ?  Is  it  an 
interference  because  it  is  ancillary  to  the  assertion  of  the  rights 
of  which  the  patent  would  be  evidence,  and  removes  the  diffi- 
culty under  which  the  party  must  labor  until  its  obtention, — 
because  it  protects  the  party  in  his  purchase,  advances  the  means 
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of  proof  of  his  legal  interest  and  right  of  entry  on  the  lands  by 
him  honestly  and  fairly  purchased,  and  dispenses  with  the  law's 
delays  attendant  on  the  production  of  the  patent,  and  above  all 
adds  greatly  to  the  security  of  the  party's  rights  and  possessions  ? 
Can  it  be  asserted,  with  reason,  that  this  beneficial  and  remedial 
law,  is  an  interference  with  the  regulations  of  Congress  to  secure 
the  title  to  the  purchasers  of  the  public  domain  ?  In  vain  shall 
language  be  tortured,  to  prove  satisfactorily  such  a  result.  But 
if  it  were  admitted  for  the  sake  of  argument,  to  be  so,  it  is  equally 
so  in  the  case  decided  between  Bruner  and  Manlove.  This  Court 
did  not,  in  that  case,  so  esteem  it  ;  nor  yet  in  the  case  of  Doe  on 
the  demise  of  Moore  v.  Hill,  in  which  it  adjudged  the  certificate 
of  Governor  St.  Clair,  more  effectual  than  the  patent  issued 
by  the  President  for  the  same  land  some  years  since.  The  judi- 
ciary committee  of  the  United  States  Senate,  in  a  report  by 
Judge  Burnet,  of  Ohio,  as  chairman  thereof,  on  the  class  of  claims 
of  which  this  thus  decided  formed  one,  expressed  opinions  in 
exact  coincidence  with  that  decision.  The  decision  of  this  Court 
in  that  case,  and  the  report,  were  made  nearly  simultaneously. 
If  the  law  be  an  interference  in  any  case,  it  must  be  so  in  all. 
The  conclusion  is  inevitable.  It  cannot  be  valid  in  one  case, 
and  invalid  in  another  precisely  similar,  though  the  parties  may 
differ  in  name  and  person.  The  incongruity  and  unsoundness  of 
the  assertion,  seems  too  apparent  to  require  further  comment.  It 
is  also  contended  that  the  better  legal  and  paramount  title  to  the 
lands  in  question,  is  in  the  government,  and  that  this  has  been 
shown.  It  may  be  worthy  of  consideration,  to  ask,  what  the 
framers  of  this  law  considered  a  better  legal  and  paramount  title  ? 
Is  it  rational  to  suppose  that  they  conceived,  when  they  were  pro- 
viding an  additional  and  auxiliary  means  of  proof  for  the  purchaser 
of  the  public  domain,  and  by  which  he  was  either  to  obtain  his 
possessions,  having  the  right  in  himself,  or  to  protect  himself 
therein,  that  they  contemplated  the  idea,  that  although  the  party 
had  purchased  and  paid  the  government  for  the  land,  the  better 
legal  and  paramount  title  remained  in  the  government ;  and  that 
against  the  assertion  of  such  title,  he  should  be  protected.  It 
would,  in  our  estimation,  be  putting  an  intention  into  the  minds 
of  the  legislators  of  too  unjust  and  ungenerous  a  suspicion  against 
the  government,  which,  from  the  uniform  character  of  its  acts, 
and  high  sense  of  the  principles  of  universal  justice,  would  have 
been  as  derogatory  to  those  entertaining  such  opinions,  as  it 
could  not  fail  to  be  to  those  who  should  act  on  them.  This  view 
could  never  have  entered  into  their  conception.  But  as  the 
history  of  the  country  had  shown,  and  as  the  case  of  Doe  on  the 
demise  of  Moore  v.  Hill,  before  referred  to,  proves,  there  were 
many  British  and  French  grants  which  had  been  located  on  the 
public  lands  in  this   State,   some  of  which  the  government  had 
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recognised,  and  others  having  been  considered  void,  the  govern- 
ment had  sold,  and  intended  to  sell  the  lands  thus  claimed.     The 
case  of  Hill  shows  a  case  of  the  kind,  and  is  one  of  the  class  of 
cases  intended  by  the  description  of  a  better  legal  and  paramount 
title  ;  for  by  the  decision  of  this  Court  in  that  case,  it  overreached 
the  patent  of  the  United  States,  and  was  therefore  decided  to  be 
the   better   legal    and   paramount   title.     This    case  abundantly 
illustrates  what  the  legislature  of  Illinois  intended  by  the    better 
legal  and  paramount  title.     This   accords  with  the  sense  of  the 
terms  used,  and  the  intentions  of  the  framers  of  the  act.     The 
words,  the  context,  the  subject  matter,  the  effects,  and  the  conse- 
quences, and  the  reason,  and  the  spirit  of  the  law,  all  establish, 
to  our  minds,  the  intepretation  we  have  put  on  it ;  we  think  it 
can  justly   admit  of  no    other.     Hence   we    conclude,    that    the 
application  of  this  part  of  the  statute  to  the  case,  as  showing  the 
title  in  the  government,  and  adverse  to  the  right  of  recovery,  is 
by  no  means  warranted.     For  the  reasons  given,  there  can  be  no 
paramount  title  in  this  case,  because  the  government  had  parted 
with  all  they  had,   according  to  the  forms  of  law  prescribed  for 
the  mode  of  disposing  of  the  public  lands,  and  are  concluded  and 
estopped  by  the  acts  of  their  own  officers. — Other  examples  are 
not  wanting  of  similar   provident   and  useful  legislation  of  this 
State,  in  reference  to  title  to  land.     By  acts  in  force,  July  1st, 
1827  and  1829,(1)  it  is  provided  that  conveyances  of  lands  shall 
be  valid,  notwithstanding  the  grantor  is  out  of  possession  at  the 
time  of  the  grant,  or  the  lands  are  held  adversely,  and  that  the 
words    "grant,    bargain    and   sell,"    shall   be   held   an   express 
covenant  to  the  grantee,  his  heirs,  and  assigns,  that  the  grantor 
was  seized  of  an  indefeasible    estate  in  fee  simple,  freed  from 
incumbrances  from  the   grantor,    except  rents   and  services  that 
may  be  reserved,  unless  limited  by  express  words  contained  in 
such  deed.     We  hold,  in  regard  to  municipal  rights  and  obliga- 
tions, that  the  government,  as  amoral  being,  must  be,  in  contract- 
ing, subject,    in  the    absence  of  a  law  of  Congress  in  relation 
thereto,  to  the  laws  of  the  States,  and  that  the  same  principles  and 
rules  of  interpretation  of  contracts  and  acts  growing  out  of  them, 
as  prevail  between  individuals,  must  be  applicable  to  it.     "Thus, 
if  the  United   States  becomes  the  holder  of  a  bill  of  exchange, 
they   are    bound  to  the   same  diligence,  as  to   giving  notice,  in 
order  to  charge   an  endorser  upon  the  dishonor  of  the  bill,  as  a 
private  holder  would  be. "(2)    With  these  views  we  arrive  at  the 
conclusion,  that  the  third  ground  of  objection  fails.  In  connection 
with  this  part  of  the  case,  an  argument  has  been  started  by  one  of 
the  counsel  for  the  lessor  of  the   plaintiff,  which  if  entered  into, 
would  embrace  a  wide  field  of  enquiry,  not  only   interesting  for 
the  character  of  the  question  it  discusses,  but  certainly  involving 

ft)  R.  L.  130, 510 ;  Gale's  Stat.  149,  55.5.  (S  Story's  Const,  408. 
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a  subject  of  grave  import,  affecting  the  rights  of  the  Western 
States.  The  question  whether,  if  at  all,  or  how  far,  the  Western 
States  are  bound  by  the  Ordinance  of  1787,  after  they  have 
become  sovereign,  free,  and  independent  States  ;  and  whether 
the  exercise  of  the  powers  appertaining  to  all  sovereign  States, 
connected  with  the  principles  of  eminent  and  high  domain,  may 
not  be  asserted  by  the  States,  are  subjects  which  we  hope  may, 
by  a  just  and  liberal  policy  on  the  part  of  the  general  govern- 
ment towards  the  new  States,  give  repose  to  the  disturbing 
character  which  the  agitation  of  this  question  is  calculated  to 
produce.  The  exercise  of  powers  and  jurisdiction  by  the  new 
States  over  the"  public  lands  within  their  respective  limits,  for  the 
purpose  of  intercommunication  between  their  citizens,  by  the 
means  of  roads,  and  the  political  and  legal  organization  of  new 
counties  in  this  State,  on  and  over  districts  of  country  not  even 
yet  surveyed,  has  been  so  long  permitted  and  acquiesced  in,  as  to 
ripen  into  an  acknowledged  right ;  and  we  are  not  aware  that 
for  any  other  object,  it  would  be  useful  to  examine  questions 
which  it  is  sincerely  hoped  may  remain  undisturbed. 

As  to  the  last  and  remaining  ground  assumed  in  defence,  it 
must  be  conceded  that  the  United  States  could  not  be  a  defendant 
in  a  State  court,  in  any  action  whatever,  such  court  having  no 
jurisdiction  over  her;  and  consent  could  not  give  it.  And 
although  it  is  certainly  true  that  the  tenant,  in  all  actions  of 
ejectment,  may  defend  himself  by  showing  the  title  of  his  land- 
lord, it  does  not  follow  that  the  party  who  could  not  be  a 
defendant  for  want  of  jurisdiction  in  the  court  over  him,  may 
defend  himself  in  such  case  in  the  name  of  a  person,  who,  upon 
no  reasonable  supposition,  could  be  considered  as  standing  in  the 
nature  of  a  tenant.  Can  it  be  that  a  military  officer,  charged 
with  the  command  of  troops  in  the  occupation  of  a  garrison,  is 
the  tenant  of  a  power,  which  not  only  commands  his  movements 
at  will,  but  whose  physical  action,  if  the  term  be  admissible,  is 
entirely  dependent  on  the  direction  of  his  superior,  and  that  the 
relation  of  landlord  and  tenant  is  created  by  this  military  connec- 
tion? Is  not  the  idea  repugnant  to  all  our  notions  of  legal  rights, 
whether  drawn  from  the  civil,  statute,  or  common  law?  And 
although  it  has  been  held  that  every  person  may  be  considered  a 
landlord  for  the  purpose  of  being  admitted  to  defend  an  eject- 
ment, whose  title  is  connected  to,  and  consistent  with,  the 
possession  of  the  occupier,  can  it  be  that  the  United  States  could 
so  appear  where  jurisdiction  is  not  given?  If  not,  how  is  it  that 
the  converse  of  the  rule  is  applied  ?  and  that  if  the  officer  cannot 
defend  by  showing  title  in  another,  that  another  may  defend  in 
the  name  of  him  who  has  neither  title  nor  defence  ?  It  is  however 
deemed  of  little  importance  to  decide  this  particular  question, 
because  all  those  affecting  the  real  merits  of  the  controversy,  and 
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the  rights  oli  the  parties,  are  considered  to  have  been  fully  and 
particularly  examined  and  decided.  In  arriving  at  a  final  conclu- 
sion in  this  case,  it  is  but  just  to  remark,  that  the  principles  upon 
which  it  turns,  cannot  for  a  moment  be  supposed  to  be  in  any 
way  affected  by  the  value  of  the  lands  in  controversy,  be  it  small 
or  great.  Satisfied  of  the  legality  and  justice  of  the  case  presented 
by  the  lessor  of  the  plaintiff,  and  that  the  granting  of  the  pre- 
emption to  Beaubien  was  a  matter  of  simple  right,  disconnected 
with  the  equity  with  which  his  claim  would  be  necessarily  con- 
nected, marked  as  it  is  with  the  continued  and  protracted  occupa- 
tion during  a  period  of  19  years — a  much  greater  portion  of 
which  the  spot  so  by  him  occupied  was  in  the  midst  of  a  wilder- 
ness, exposed  to  all  the  dangers  and  vicissitudes  necessarily 
connected  with  a  location  so  immediately  surrounded  by  savages, 
and  that  this  view  of  the  whole  case  cannot  be  considered  repug- 
nant to  the  universal  principles  of  justice,  and  the  sense  of  right 
entertained  by  the  government  itself ;  it  is  the  opinion  of  a 
majority  of  the  Court,  that  the  judgment  of  the  Circuit  Court  be 
reversed  ;  and  this  Court,  proceeding  to  render  such  judgment  as 
the  Circuit  Court  ought  to  have  rendered,  do  order  and  adjudge, 
that  judgment  be  rendered  herein  for  the  lessor  of  the  plaintiff, 
that  he  recover  his  term  of  years  unexpired  and  yet  to  come  in 
the  premises  in  the  declaration  described,  with  his  costs  of  suit 
in  this  Court,  and  the  Court  below  ;  and  that  a  writ  of  possession 
and  execution  be  awarded  for  such  purpose. 
Judgment  reversed. 


Note.    Since  the  decision  of  this  case,  the  following-  act  has  become  a  law : 

AN  ACT  to  amend,  an  not,  entitled  "  An  act  declaring  what  shall  be  evidence  in  certain 
cases,"  approved  January  10,  1827. 

Sec.  1.  Be  it  enacted  by  the  People  of  the  State  of  Illinois,  represented  in  the  General 
Assembly,  That  a  patent  for  land  shall  be  deemed  and  considered  a  better  legal  and  para- 
mount title  in  the  patentee,  his  heirs  or  assigns,  than  the  official  certificate  of  any  register 
of  a  land  office  of  the  United  States,  of  the  entry  or  purchase  of  the  same  land. 

Approved,  by  the  Council,  February  27,  1839. 

Acts  of  1838—!),  19G. 


A  purchaser  of  land  from  the  government  of  the  United  States  or  of  this  State,  acquires 
a  right  to  all  the  improvements  made  upon  it  anterior  to  his  purchase.  The  act  of  Feb- 
ruary 23.  1819.  giving  the  right  to  remove  fences  made  by  mistake  upon  the  land  of  other 
persons,  applies  only  to  natural  persons ;  it  has  no  relation  to  a  ease  where  a  fence  is 
erected  by  mistake  upon  the  lands  of  the  United  States,  or  of  this  State.  Blair  v.  Wor- 
ley.    Ante  178. 

It  is  a  principle  of  the  common  law.  that  the  government  cannot  he  guilty  of  laches. 
It  is  also  well  settled,  that  a  State  is  not  barred  by  a  statute  of  limitations,  unless  ex- 
pressly named.  Madison  county  V.  Bartlett.  Ante  87 ;  State  Bank  of  Illinois  v.  Brown  et 
at..  Ante  100.  See  also.  V.  S.  r.  Kirkpatrick  et  ol.,  9  Wheat.  720 ;  5  Peters'  Cond.  R.  783  ■ 
I)ox  el  a/,  v.  The  P.  M.G.,  1  Peters  325. 

The  certificate  of  the  Register  of  a  Land  Office,  of  the  purchase  of  a  portion  of  the  pub 
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]ic  lands  of  the  U.  S.,  is,  under  the  statute  of  this  State,  ot  as  high  a  character  in  point  of 
evidence  as  a  patent,  in  an  action  of  ejectment ;  and  is  to  he  governed  by  the  same  rules 
of  interpretation.  The  elder  certificate  is  conclusive  against  a  subsequent  one.  Bruner 
v.  Manlove  et  al.,  Ante  156. 


As  to  the  estate  of  a  pre-emptioner,  see  Davenport  v.  Farrar,  Ante  314. 

The  title  to,  and  disposition  of,  real  property,  by  deed  or  will,  must  be  exclusively  sub- 
ject to  the  laws  of  the  country  where  it  is  situated.  Kerr  t>.  Devisees  of  Moon,  9  Wheat. 
565 ;  5  Peters'  Coud.  683. 

It  is  an  acknowledged  principle  of  law,  that  the  title  and  disposition  of  real  property  is 
exclusively  subject  to  the  laws  of  the  country  where  it  is  situated,  which  can  alone  pre- 
scribe the  mode  by  which  a  title  to  it  can  pass  from  one  person  to  another.  McCormick 
et  al.  v.  Sullivan  et  al.,  10  Wheat.  192 ;  6  Peters'  Cond.  R.  71. 


The  foregoing  case  of  McConnell  v.  Wilcox,  was  appealed  to  the  Supreme  Court  of  the 
U.  S.,  where  the  following  points  were  decided. 

Ejectment  for  a  tract  of  land  in  Cook  county,  Illinois,  being  a  fractional  section,  em- 
bracing the  military  post  called  Fort  Dearborn,  at  the  time  ol  the  institution  of  the  suit, 
in  the  possession  of  the  defendant  as  the  commanding  officer  of  the  United  States.  The 
Post  was  established  in  1804,  and  was  occupied  by  the  troops  of  the  United  States  until 
August  16th,  1812.  when  the  troops  were  massacred,  and  the  fort  taken  by  the  enemy. 
It  was  reoccupied  b}r  the  United  States  in  1816,  and  continued  to  be  so  held  until  May, 
1823.  during  which  time  some  factory  houses,  for  the  use  of  the  Indian  Department,  were 
erected  on  it.  It  was-  evacuated  by  order  of  the  War  Department  in  1823,  and  was,  by  or 
der  of  the  Department,  again  occupied  by  troops  in  1828,  as  one  of  the  military  posts  of 
the  United  States ;  was  again  evacuated  in  1831,  the  government  having  authorized  a 
person  to  take  and  keep  possession  of  it.  It  was  again  occupied  by  troops  of  the  United 
States  in  1832,  and  continued  so  to  be  at  the  commencement  of  this  suit,  being  generally 
known  at  Chicago,  to  be  occupied  as  a  military  post  of  the  United  States.  The  buildings 
about  the  garrison  were  not  sold  in  1831,  when  it  was  evacuated  ;  although  a  great  part 
of  the  moveable  property  in  and  about  it  was  sold.  In  1817,  Beaubien  bought  of  an  army 
contractor,  for  one  thousand  dollars,  a  house  built  on  the  land.  There  was  attached  to 
the  house,  an  enclosure  occupied  as  a  garden  or  field,  of  which  Beaubien  continued  in 
possession  until  1836.  In  1823,  the  factory  houses  on  the  land  were  sold  by  order  of  the 
Secretary  of  War,  and  were  bought  by  Beaubien,  for  five  hundred  dollars.  Of  these  he 
took  possession,  and  continued  to  occupy  them,  and  to  cultivate  the  land,  without  inter- 
ruption by  the  United  States,  until  the  commencement  of  this  suit.  The  United  States  in 
May  1834.  built  a  lighthouse  on  the  land,  and  have  kept  twenty  acres  enclosed  and  culti- 
vated. The  land  was  surveyed  by  the  government  of  the  United  States  in  1821 ;  and  in 
1824,  at  the  instance  of  the  Indian  Agent  at  Chicago,  the  Secretary  of  War  requested  the 
Commissioner  of  the  General  Land  Office  to  reserve  this  land  for  the  accommodation  and 
protection  of  the  property  of  the  Indian  Agency ;  who,  in  1821,  informed  the  Secretary  of 
War  that  he  had  directed  this  section  of  land  to  be  reserved  from  sale  for  military  pur- 
poses. In  May,  1831,  Beaubien  claimed  this  land,  at  the  Land  Office  in  Palestine,  for  pre- 
emption. This  claim  was  rejected,  and,  by  the  Commissioner  of  the  Land  Office,  he  was, 
in  February,  1832,  informed  that  the  land  was  reserved  for  military  purposes.  This  infor- 
mation was  also  given  to  others  who  applied  on  his  behalf.  In  1834,  he  applied  for  this  land 
to  the  Office  in  Danville,  and  his  application  was  lejected  In  1835,  Beaubein  applied  for 
the  land  to  the  Land  Office  at  Chicago ;  when  his  claim  to  pre-emption  was  al- 
lowed ;  and  he  paid  the  purchase  money,  and  procured  the  Register's  certificate.  Beau- 
bien sold  and  conveyed  his  interest  to  the  plaintiff  in  the  ejectment.  Held  that  Beaubien 
acquired  no  title  to  the  land  by  his  entry  ;  and  that  the  right  of  the  United  States  to  the 
land  was  not  divested  or  effected  by  the  entry  at  the  Land  Office  at  Chicago  ;  or  b3'  any 
of  the  previous  acts  of  Beaubien. 

The  decision  of  the  Register  and  Receiver  of  a  Land  Office,  in  the  absence  of  fraud, 
would  be  conclusive  as  to  the  facts  that  the  applicant  for  the  land  was  then  in  possession 
and  of  his  cultivating  the  land  during  the  preceding  year  ;  because  these  questions  are 
directly  submitted  to  those  officers.  Yet,  if  they  undertake  to  grant  pre-emptions  to  land 
on  which  the  law  declares  they  shall  not  be  granted,  then  they  are  acting  upon  a  subject 
matter  clearly  not  within  their  jurisdiction  ;  as  much  so  as  if  a  Court,  whose  jurisdiction 
was  declared  not  to  extend  beyond  a  given  sum,  should  attempt  cognizance  of  a  case 
beyond  that  sum. 

Appropriation  of  land  by  the  government  is  nothing  more  nor  less  than  setting  it  apart 
for  some  particular  use.  In  the  case  before  the  Court,  there  has  been  an  appropriation  of 
!he  land,  not  only  in  fact,  but  in  law,  for  a  military  post ;  for  an  Indian  Agency  ;  and  for 
the  erection  of  a  lighthouse. 
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By  the  act  of  Congress  of  1830,  all  lands  are  exempted  from  pre-emption  which  are  re- 
served from  sale  by  "order  of  the  President  of  the  United  States.  The  President  speaks 
and  acts  through  the  head  of  the  several  departments,  in  relation  to  subjects  which  ap- 
pertain to  their  respective  duties.  Both  military  posts,  and  Indian  affairs,  including 
agencies,  belonging  to  the  War  Department.  A  reservation  of  lands,  made  at  the  request 
of  the  Secretary  of  War.  for  purposes  in  his  department,  must  be  considered  as  made  by 
the  President  of  the  United  States  within  the  terms  of  the  act  of  Congress. 


Whensoever  a  tract  of  land  shall  have  once  been  legally  appropriated  to  any  purpose, 
from  that  moment  the  land  thus  appropriated,  becomes  severed  from  the  mass  of  public 
lands;  and  no  subsequent  law,  or  proclamation,  or  sale,  would  be  construed  to  embrace 
it,  or  to  operate  upon  it ;  although  no  other  reservation  were  made  of  it. 

The  right  of  pre-emption  was  a  bounty  extended  to  settlers  and  occupants  of  the  public 
domain.  This  bounty,  it  cannot  be  supposed  was  designed  to  be  extended  to  the  sacri- 
fice of  public  establishments,  or  of  great  public  interests. 


Nothing  passes  a  perfect  title  to  public  lands,  with  the  exception  of  a  few  cases,  but  a 
patent.  The  exceptions  are,  where  Congress  grants  lands,  in  words  of  present 
grant.  The  general  rule  applies  as  well  to  pre-emptions  as  to  other  purchases  of  public 
lands. 


The  act  of  the  legislature  of  Illinois,  giving  a  right  to  the  holder  of  a  Register's  certifi- 
cate of  the  entry  of  public  lands,  to  recover  possession  of  such  lands  in  an  action  of  eject- 
ment, does  not  apply  to  cases  where  a  paramount  title  to  the  lands  is  in  the  hands  of  the 
defendant,  or  of  those  he  represents.  The  exception  in  the  law  of  Illinois,  applies  to 
cases  in  which  the  United  States  have  not  parted  with  the  title  to  the  land,  by  granting 
a  patent  for  it. 


A  state  has  a  perfect  right  to  legislate  as  she  may  please  in  regard  to  the  remedies  to  be 
prosecuted  in  her  courts;  and  to  regulate  the  disposition  of  the  property  of  her  citizens, 
by  descent,  devise,  or  alienation.  But  Congress  are  invested,  by  the  Constitution,  with 
the  power  of  disposing  of  the  public  land,  and  making  needful  rules  and  regulations  re- 
specting it. 


Where  a  patent  has  not  been  issued  for  a  part  of  the  public  lands,  a  State  has  no  power 
to  declare  any  title,  less  than  a  patent,  valid  against  a  claim  of  the  United  States  to  the 
laud  ;  or  against  a  title  held  under  a  patent  granted  by  the  United  States. 

Whenever  the  question  in  any  Court.  State  or  Federal,  is,  whether  the  title  to  property 
which  had  belonged  to  the  United  States,  has  passed,  that  question  must  be  resolved  by 
the  laws  of  the  United  States.  But  whenever  the  property  has  passed,  according  to  thos.^ 
laws,  then  the  property,  like  all  other  in  the  State,  is  subject  to  State  legislation  ;  so  far 
as  that  legislation  is  consistent  with  the  admission  that  the  title  passed  and  vested  ac- 
cording to  the  laws  of  the  United  States. 


Congress  have  the  sole  power  to  declare  the  dignity  and  effect  of  titles  emanating  from 
the  United  States  ;  and  the  whole  legislation  of  the  government  in  reference  to  the  public 
lands,  declares  the  patent  to  be  the  superior  and  conclusive  evidence  of  legal  title.  Until  it 
issues  the  fee  is  in  the  government ;  which  by  the  patent  passes  to  the  grantee,  and  he  i* 
entitled  to  recover  the  possession  in  ejectment.  Bagnell  et  af.  v.  Broderick,  13 
Peters  439. 

When  the  title  to  the  public  land  has  passed  out  of  the  United  States  by  conflicting 
patents,  there  can  be  no  objection  to  the  practice  adopted  by  the  courts  of  aState  to  give 
effect  to  the  better  right,  in  any  form  of  remedy  the  legislature  or  courts  of  the  State  maj 
prescribe    Ibid. 
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No  doubt  is  entertained  of  the  power  of  the  States  to  pass  laws  authorizing  purchasers 
of  lands  from  the  United  States,  to  prosecute  actions  of  ejectment  upon  certificates  of 
purchase,  against  trespassers  on  the  land  purchased  ;  but  it  is  denied  that  the  States  have 
any  power  to  declare  certificates  of  purchase  of  equal  dignity  with  a  patent.  Congress 
alone  can  give  them  such  effect.    Ibid. 


DECISIONS 
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OF    THE 
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DECEMBER  TERM,  1837,  AT  VANDALIA. 

John  Warnock,  appellant  v.  William  Russell,  appellee. 
Jlppealjromthe  Municipal  Court  of  the  City  oj  Alton. 

A  security  for  costs,  entitled  '"The  same  v.  The  same,"  is  insufficient. (a) 

The  record  in  this  case  shows  that  a  precipe  was  filed  in  the 
Court  below,  in  an  action  commenced  by  Russell  against  War- 
nock, and  that 

"Afterwards,  to-wit,  on  the  same  day  and  year  aforesaid,  and 
at  the  place  aforesaid,  the  plaintiff  in  this  cause,  by  Davis  & 
D'Wolf ,  his  attorneys,  filed  in  the  Clerk's  office  of  said  Court, 
the  following  bond  for  costs,  which  said  bond  is  in  the  words  and 
figures  following,  to-wit, 

"  The  Same  v.  The  Same. 

We  hereby  enter  ourselves  as  security  for  costs  in  this  entitled 
cause,  and  acknowledge  ourselves  bound  to  pay  all  costs  that  may 
accrue  either  to  the  opposite  party  or  to  any  of  the  officers  of  this 
Court,  in  pursuance  of  the  laws  of  this  State. 

Davis  &  D'Wolf." 

Alton,  Sept.  4th,  1837. 

At  the  October  term,  1837,  of  the  Municipal  Court  of  the  City 
of  .Alton,  the  Hon.  Wm.  Martin  presiding,  a  motion  was  made 
by  the  defendant  in  the  Court  below,  to  dismiss  the  cause  because 

(a)  Post.  451. 


384  DECEMBER  TERM,  1837. 

Moffett  v.  Clements. 

no  security  for  costs  was  filed.  This  motion  was  overruled. 
Judgment  was  rendered  for  the  appellee,  from  which  the  appel- 
lant appealed  to  this  Court. 

U.  F.  Linder,  for  the  appellant. 

A.  Cowles,  for  the  appellee. 

Smith,  Justice,  delivered  the  opinion  of  the  Court : 

The  appellant,  who  was  the  defendant  in  the  Court  below,  by 
his  counsel,  moved  to  dismiss  this  cause,  because  the  plaintiff,  at 
and  before  the  institution  of  this  suit,  was  a  non-resident  of  this 
State,  and  did  not,  before  or  at  the  commencement  of  the  suit, 
file  such  a  bond  for  costs  as  is  required  by  the  statute.  From 
the  facts  disclosed  by  the  bill  of  exceptions,  it  satisfactorily  ap- 
pears that  the  plaintiff  was  a  non-resident ;  and  the  only  question 
to  be  decided,  is,  whether  the  bond  filed  as  security  for  costs,  is 
sufficient. 

The  objection  to  the  bond,  is,  that  it  does  not  appear  in  what 
cause  the  paper  purporting  to  be  a  bond,  is  given,  nor  who  the 
parties  to  the  action  are.  The  entitling  the  cause,  "  The  Same  v. 
The  Same,"  being  entirely  isolated  and  disconnected  with  the 
names  of  any  parties  to  any  other  cause,  none  such  appearing, 
cannot  admit  of  any  interpretation  to  aid  the  defect  by  a  refer- 
ence to  another  cause  between  the  parties  to  this  action. 

The  Municipal  Court  should  have  dismissed  the  cause ;  and 
not  having  done  so,  the  judgment  of  the  Municipal  Court  is  re- 
versed with  costs  of  this  Court  and  the  Court  below. 

Judgment  reversed. 


John  B.  Moffett,  appellant  v.  John  Clements,  appellee. 
Appeal  from    Macon. 

An  averment  in  a  bill  in  chancery,  that  the  payment  of  a  note  was  made  on  the  day  the 
same  became  due,  is  not  sustained  by  proving  that  the  money  was  paid,  or  tendered  at 
a  subsequent  and  remote  day. (a) 

The  rule  at  law,  that  the  evidence  must  substantially  support  the  plaintiff's  declaration, 
is  applicable  to  bills  in  chancery. 

This  cause  was  heard  in  the  Court    below,  at    the  September 
term,  1836,  before  the  Hon.  Stephen  T.  Logan. 

A.  Williams,  Wm.    Thomas,  andWM.  Brown,  for   the  ap- 
pellant. 

Jo  si  ah  Fisk,  for  the  appellee. 

(a)  Morgan  vs.  Smith,  11  HI.  R.  104. 
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Lockwood,  Justice,  delivered  the  opinion  of  the  Court: 
This  was  a  bill  in  chancery  filed  in  the  Macon  Circuit  Court  by 
Moffett  against  Clements,  to  obtain  the  specific  performance  of 
an  agreement  in  writing,  dated  29th  of  April,  1834,  to  convey  a 
tract  of  land.  The  bill  alleges  that  Clements  was  to  convey  the 
land  upon  the  complainant's  paying  to  the  defendant  a  promis- 
sory note  for  $100,  dated  April  9th,  1834,  when  said  note  be- 
came due,  which  was  sixty  days  after  date.  The  bill  further 
alleges  that  the  complainant  fully  paid  and  discharged  the  note 
according  to  its  tenor  and  effect.  The  defendant  in  his  answer, 
states  that  no  portion  of  the  purchase  money  has  ever  been  paid 
or  tendered  to  him.  The  depositions  show  that  in  the  year  1832, 
the  complainant  leased  to  the  defendant  a  stock  farm  with  stock 
on  it  for  eight  years  ;  that  the  defendant  was  also  to  furnish  some 
stock,  and  manage  the  whole  for  their  joint  benefit ;  that  each 
should  share  alike  in  the  benefit  of  all  sales  of  stock.  That  on 
the  29th  of  March,  1836,  the  defendant  furnished  an  inventory 
of  sales  of  stock  amounting  to  about  $1200.  That  complainant 
offered  to  defendant  on  or  about  the  29th  of  March,  1836,  to 
credit  the  defendant  on  the  account,  the  amount  of  the  note  exe- 
cuted for  the  purchase  of  the  tract  of  land  above  mentioned,  if 
defendant  would  convey  the  land,  which  offer  the  defendant  re- 
fused to  accept.  That  on  the  22d  of  April,  1836,  the  defendant 
paid  one  Emerson,  the  attorney  for  complainant,  the  sum  of  $372, 
24,  the  balance  due  the  complainant,  on  the  sales  of  stock  men- 
tioned in  the  inventory,  and  that  at  the  time  of  said  payment, 
said  Emerson  offered  to  said  defendant,  that  he  might  retain  the 
money  due  on  the  note,  provided  the  defendant  would  give  up 
the  note,  which  offer  the  defendant  refused  to  accept,  and  paid 
the  whole  money  to  Emerson.  The  depositions  also  show  that 
the  defendant  once  called  on  complainant  to  pay  the  note,  and 
once  sent  to  him  for  the  money.  The  case  was  decided  in  the 
Circuit  Court  on  the  bill,  answer,  replication,  and  depositions. 
The  Court  below  was  of  opinion  that  the  complainant  had  failed 
to  pay  the  defendant  the  sum  of  $100,  the  purchase  money  for 
the  land  as  specified  in  the  written  agreement,  according  to  the 
tenor  and  effect  thereof,  and  therefore  decreed  that  the  bill  be 
dismissed.  To  reverse  this  decree,  an  appeal  has  been  taken  to 
this  Court.  The  only  error  assigned  is,  the  general  error  that 
the  decree  ought  to  have  been  in  favor  of  the  complainant,  and 
not  in  favor  of  the  defendant.  It  was  urged  on  the  argument,  on 
behalf  of  the  complainant,  that  time  in  general  is  not  of  the  es- 
sence of  a  contract  to  convey  land,  so  as  to  prevent  a  specific 
execution  of  the  contract.  Without  however  deciding  how  far 
the  time  of  payment,  in  this  case,  was  of  the  essence  of  the  con- 
tract, it  is  sufficient  for  this  Court  to  say,  that  the  bill  stating 
that  payment  was  made  on  the  day  the  money  became  due,  is 
III.  Rep.  Vol.  2.-25 


386  DECEMBER  TERM,  1837. 

Beaubien  v.  Barbour. 

not  sustained  by  proving  that  the  money  was  paid,  or  offered  to 
be  paid,  at  a  subsequent  and  remote  day. 

In  this  case,  however,  the  answer  wholly  denies  the  payment 
of  the  note,  and  the  depositions  only  show  an  offer  to  credit  the 
defendant  for  the  money  nearly  two  years  after  the  note  became 
due.  This  oiler  does  not  sustain  the  allegations  in  the  bill.  The 
rule  at  law,  that  the  evidence  must  substantially  support  the 
plaintiff's  declaration,  is  applicable  to  bills  in  chancery.  As  the 
proof  wholly  fails  to  show  any  payment  of  the  note,  the  decision 
of  the  Circuit  Court  was  correct.  Whether  the  complainant  may 
not  present  such  a  case  by  a  proper  bill,  as  to  authorize  a  decree 
for  specific  performance,  is  a  question  this  Court  is  not  called  on 
to  decide. 

The  decree  is  affirmed  with  costs. 

Judgment  affirmed. 


Mark  Beaubien,  appellant  v.  John  M.  Barbour, 
appellee. 

appeal  from   Cook. 

Where  a  writ  is  tested  in  the  name  of  a  person  who  was  not,  at  the  date  of  thetest,  judge 
of  the  court,  the  objection  can  be  taken  advantage  of  only  by  motion  in  the  court  from 
which  the  process  issued.    The  mistake  cannot  be  assigned  for  error  in  this  Court. 

The  act  of  July,  1837,  provides  for  the  cases  of  irregular  tests  of  writs,  and  legalizes  them. 

This  was  an  action  commenced  in  the  Cook  Circuit  Court,  by 
John  M.  Barbour  against  Mark  Beaubien.  The  summons  was 
elated  on  the  23d  day  of  March,  1837,(1)  and  tested  in  the  name 
of  Thomas  Ford,  as  judge  of  said  Court.  The  summons  was  duly 
executed  and  returned.  At  the  May  Term  of  said  Court,  1837, 
Beaubien  failing  to  appear,  judgment  was  rendered  against  him 
by  default,  for  $761,15  damages  and  costs  of  suit.  From  this 
judgment  Beaubien  appealed  to  this  Court. 

Giles  Spring,  for  the  appellant. 

J.  Young  Scammon,  for  the  appellee,  cited  2  Sellon's  Practice 
363,  382,  384  ;  Story's  Pleadings,  title  Error  :  R.  L.  64,  §  3  ; 
(2)  Breese  133,  and  cases  there  cited;  1  Bac.  Abr.  212;  1 
Cowen  199,  203  ;  4  Cowen  163  ;  9  Wendell  486  ;  Stephen  on 
Plead.  106. 

(1)  On  the  4th  Feb.  1837.  the  county  of  Cook  was.  by  an  act  of  the  General  Assembly, 
included  in  a  ne  w  circuit,  and  at  that  date,  Judge  Foi  d  ceased  to  be  a  judge  of  the  Circuit 
Court. 

(2)  Gale's  Stat.  49. 
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Smith,  Justice,  delivered  the  opinion  of  the  Court : 

In  this  case  it  is  assigned  for  error  that  the  process  was  not 
tested  in  the  name  of  a  Circuit  judge  of  this  State,  nor  of  any 
clerk  of  any  Circuit  Court.  On  inspection  of  the  process,  it  ap- 
pears to  be  tested  in  the  name  of  Thomas  Ford,  judge  of  the  Cir- 
cuit Court  of  Cook  county.  This  Court  must  presume  this  test 
to  be  true,  until  the  contrary  appears.  If  the  individual  was  not 
judge  of  that  Court,  at  the  time  of  the  emanation  of  the  writ,  this 
would  be  a  fact  to  have  been  shown  by  evidence.  The  miscon- 
ception of  counsel,  in  assigning  here  an  error  in  fact,  for  a  sup- 
posed error  in  law,  is  not  only  irregular,  but  unavailing.  If  there 
had  been  an  erroneous  test,  the  defendant  might,  by  motion 
in  the  Court  below,  have  availed  himself  of  the  objection  ;*  but 
the  record,  we  apprehend,  cannot  now  be  contradicted.  Besides 
the  acts  of  the  last  session  of  the  legislature(  1 )  have  provided  for 
the  cases  of  tne  irregular  tests  of  writs  of  the  kind  here  supposed, 
and  legalized  them. 

The  judgment  is  affirmed  with  costs. 

Judgment  affirmed. 

(a)  Beaubien  vs.  Hamilton,  3  Scam.  R.  215  ;  MeKindley  vs.  Buck,  43  111.  R.  488. 
(1)  Acts  of  July  1837,  51 ;  Gale's  Stat.  194. 


Merritt  Lyon,  plaintiff  in  error  v.  Nathan  Barney, 
defendant  in  error. 

Error  to  McLean. 

Where  the  record  shows  that  a  plea  was  filed  and  a  judgment  by  default  rendered  on  the 
same  day,  the  judgment  will  be  reversed.  The  Court  will  not  presume  that  the  plea 
was  filed  after  the  judgment  was  rendered. («) 

In  an  action  ofassumpsit,  it  is  erroneous  to  enter  up  a  judgment  for  debt  and  damages. 

Levi  Davis   and  Ferris  Forman,    for  the  plaintiff  in  error, 
cited  Breese  5,  48. 

T.  Ford,  for  the  defendant  in  error. 
Smith,  Justice,  delivered  the  opinion  of  the  Court : 
This  was  an  action  of  assumpsit  on  a  promissory  note.  The 
declaration  is  in  the  usual  form  ;  plea  non-assumpsit.  On  the 
same  day  that  the  plea  was  filed,  the  plaintiff  took  a  judgment 
by  default,  and  entered  up  a  judgment  for  debt  and  damages. 
It  is  now  assigned  for  error,  that  this  judgment  is  erroneous, — 
the  taking  judgment  by  default,  after  plea  pleaded  ;  and  also, 
that  the  form  of  the  judgment,  being  in  debt,  is  likewise 
erroneous.     It  is  contended   by  the   defendant  in   error,  that  the 

(a)  Qu:ere  ;    Should  not  all  presumptions  be  in  favor  of  the  judgments?  Rich  VS.  Hatha 
way,  18  111.  R.  548;  Martin  VS.  Barnhard,  SO  III.  R.  9 ;  Miner  vs.  Phillips.  41  111.  R.  123. 
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judgment  being  on  the  same  day  that  the  plea  was  filed,  this 
Court  will  presume  that  the  judgment  was  entered  antecedently 
to  the  filing  of  the  plea.  We  cannot  accede  to  this  presumption. 
The  record,  which  is  our  only  means  of  ascertaining  the  facts 
in  the  cause,  shows  the  plea  to  have  been  entered  previous  to  the 
rendition  of  the  judgment.  In  order  of  time  it  precedes  the 
judgment  on  the  record,  and  no  presumption  can  be  raised  to 
contradict  the  record.  The  form  of  the  judgment  is  also 
erroneous  ;  it  should  have  been  for  the  sum  due  as  damages,  and 
not  for  debt  and  damages. 

The  judgment  of  the  Circuit  Court  is  reversed,  with  costs,  the 
cause  remanded  with  instructions  to  proceed  in  the  cause. 

Judgment  reversed. 


Lucien  Peyton  and  Alfred  Allen,  appellants  v. 
Alexander  Tappan,  appellee. 

Appeal  from  the  Municipal  Court  of  the   City  of  Chicago. 

"Where  the  declaration  averred  that  the  defendants  made  their  promissory  note  to  the 
plaintiff,  Alexander  Tappan,  and  the  note  produced  in  evidence,  was  made  payable  to 
A.  H.  Tappan,  and  the  plaintiff  proved  by  parol,  that  Alexander  and  A.  H.  was  one  and 
the  same  person,  and  the  holder  of  the  note  :  Held  that  the  proof  sustained  the  declara- 
tion. 

Tins  cause  was  tried  at  the  July  term,  1837,  of  the'Municipal 
Court  of  the  City  of  Chicago  before  the  Hon.  Thomas  Ford. 
Judgment  was  rendered  for  the  appellee  for  $212,44  and  costs. 

James  Grant,  for  appellants. 

J.  Young  Scammon,  for  the  appellee,  cited  1  Stark.  Ev.  415, 
420,  431  ;  3  Stark.  Ev.  1545  note  1,  1582  and  note  1,  1580  and 
note  1  ;  13  Johns.  486  ;  1  Blackf.  59. 

Lockwood,  Justice,  delivered  the  opinion  of  the  Court : 
This  was  an  action  of  assumpsit,  commenced  in  the  Municipal 
Court  of  the  City  of  Chicago,  by  Tappan  against  Peyton  and 
Allen.  The  plaintiff  declared  on  two  promissory  notes.  The 
declaration  alleges  that  the  defendants  made  their  notes,  and 
thereby  promised  to  pay  the  plaintiff  the  sums  of  money  therein 
named.  The  declaration  also  contains  the  common  money 
counts.  The  defendants  pleaded  non  assumpsit.  The  cause 
was  tried  by  the  Court  without  a  jury.  On  the  trial  of  the  cause, 
the  defendants  demurred  to  the  evidence  of  the  plaintiff,  to 
which  the  plaintiff  joined.  The  demurrer  states  that  the  plaintiff 
read  the  notes  on  the  trial,  by  which  it  appeared  that  the  notes 
were  payable  to  A.   H.    Tappan.     The  plaintiff  also  proved  that 
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Alexander  Tappan,  the  plaintiff,  and  A.  H.  Tappan  were  the 
same  person,  and  the  holder  of  the  notes.  On  this  evidence,  the 
Court  below  gave  judgment  for  the  plaintiff. 

It  is  assigned  for  error  that  the  Court  overruled  the  defendants' 
demurrer  to  the  plaintiff's  testimony.  It  was  contended  on  the. 
argument,  that  in  order  to  receive  the  note  and  oral  testimony  as 
evidence,  it  ought  to  have  been  alleged  in  the  declaration,  that 
the  note  was  made  to  the  plaintiff  by  the  name  of  A.  H.  Tappan. 
This  mode  of  declaring  is  unneccessary.  The  averment  in  the 
declaration  that  the  note  was  made  to  the  plaintiff,  is  proved  by 
producing  a  note  payable  to  A.  H.  Tappan,  and  proving  that 
A.  H.  Tappan  and  Alexander  Tappan  are  the  same  person.  The 
evidence  was  also  admissible  under  the  money  counts.  The 
judgment  is  therefore  affirmed  with  costs.3 

Judgment  affirmed. 

(a)  Chenot  vs.  Lefevre,  3  Gil.  R.  641. 


Edwin  Longley    and  William   Longley,  appellants,  v^ 
Liendaman  Norvall.,  appellee. 

Appeal  from  Schuyler. 

rhe  plea  of  non  < si  fact  urn  may  be  interposed  in  an  action  of  covenant,  without  being  ver- 
ified by  affidavit :  and  under  it  the  defendant  may  avail  himself  of  any  legal  defence  that 
he  could  have  done  at  common  law,  except  merely  denying  or  disproving  the  execution 
of  the  instrument  declared  on. (a) 

In  an  action  of  covenant,  there'is  no  plea  which  can  strictly  be  termed  the  general  issue  ; 
but  the  general  issue  in  debt,  is  correctly  used  to  answer,  under  the  statute,  the  same 
end  it  does  in  debt. 

S.  T.  Logan  and  E.  D.  Baker,  for  the  appellant. 

G.  VV.  P.  Maxwell,  for  the  appellee. 

LoeKWOOD,  Justice,  delivered  the  opinion  of  the  Court : 
Norvall  commenced  an  action  of  covenant  in  the  Schuyler  Cir- 
cuit Court,  against  William  and  Edwin  Longley,  on  a  sealed  note. 
The  defendants  pleaded  non  est  factum,  without  accompanying- 
the  plea  with  an  affidavit  of  its  truth.  To  this  plea  the  plaintiff 
demurred,  and  the  Court  sustained  the  demurrer. 

By  the  12th  section  of  the  "  Act  concerning  Practice  in 
Courts  of  Law ,"(-0  it  is  enacted  "  That  the  defendant  may 
plead  as  many  matters  of  fact  in  several  pleas,  as  he  may  deem 
necessary  for  his  defence,  or  may  plead  the  general  issue,  and 
give  notice  under  the  same,  of  the  special  matters  intended  to 
be  relied  on,  for  his  defence,  on  the  trial,  under  which  notice,  if 
adjudged  by  the  Court   to   be    sufficiently  clear  and  explicit,  the 

(a)  Governor  <fec.  vs.  Lagow,  43111.  R.  135, 143. 
(1)  R.  L.  4S0  ;  Gale's  Stat.  531—2. 
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defendant  shall  be  permitted  to  give  evidence  of  the  facts  therein 
stated,  as  if  the  same  had  been  specially  pleaded  and  issue  taken 
thereon ;  but  no  person  shall  be  permitted  to  deny  on  trial,  the 
execution  of  any  instrument  in  writing,  whether  sealed  or  not, 
upon  which  any  action  may  have  been  brought,  unless  the  per- 
son so  denying  the  same,  shall,  if  defendant,  verify  his  plea  by 
affidavit." 

It  was  contended  on  the  argument,  that  the  plea  filed  in  this 
-case,  was  bad,  because  it  was  not  verified  by  affidavit.  This  is 
not  the  true  construction  of  the  act.  In  an  action  of  cove- 
nant, there  is  strictly  no  plea  which  can  be  termed  a  general 
issue  ;  but  the  plea  of  non  est  factum,  the  general  issue  in  debt 
on  speciality,  is  correctly  used,  to  answer  in  this  action  the  same 
end  it  does  in  debt.  At  common  law,  when  such  a  plea  was 
interposed  and  issue  joined  thereon,  the  plaintiff  was  under  the 
necessity  of  proving  the  execution  of  the  sealed  instrument  de- 
clared on  by  the  subscribing  witness,  if  there  was  one,  and  the 
hand  writing  of  the  defendant,  if  there  was  no  subscribing  wit- 
ness. This  rule  of  evidence  was  considered  by  the  legislature 
as  imposing  an  unreasonable  burthen  upon  the  plaintiff,  and 
hence  the  passage  of  this  act  to  dispense  with  proof  of  the  execu- 
tion of  written  instruments,  unless  the  defendant  denied  their 
execution  on  oath.  The  legislature  did  not  intend  to  change  the 
rules  of  pleadings,  as  respects  this  plea  ;  but  to  dispense  with  a 
rule  of  evidence  that  was  oppressive.  If  a  party  when  he  files 
his  plea,  does  not  verify  it  by  affidavit,  he  may,  notwithstanding 
this  omission,  rely  on  any  legal  defence  under  his  plea,  that  he 
could  have  done  at  common' law,  except  merely  denying  or  dis- 
proving the  execution  of  the  writing  declared  on.  The  Circuit 
Court  consequently  erred  in  sustaining  the  plaintiff's  demurrer. 

The  judgment  below  is  reversed  with  costs,  and  the  cause  re- 
manded with  directions  to  the  Court  below  to  overrule  the 
demurrer. 

Judgment  reversed. 


Jonathan  D.  Manlove  and  Moses  Manlove,   appellants 
v  John  Gallipot,  ex  dem.  John  Bruner,  appellee. 

t/2p])eal  from  Schuyler. 


After  a  plea  of  not  guilty  has  been  filed,  putting  a  cause  at  issue,  the  Court  cannot  on  call- 
ing of  the  defendants,  render  a  judgment  by  default ;  a  jury  should  be  empanelled,  and 
A  trial  had,  in  the  same  manner  as  if  the  defendants  had  answered  when  called. 
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M.  McConnell,  for  the  appellee. 

Lockwood,  Justice,  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  ejectment  brought  in  the  Schuyler  Cir- 
cuit Court.  The  defendants  filed  their  plea  of  not  guilty,  on 
which  the  plaintiff  joined  issue.  Subsequently  to  the  joining 
issue  on  the  plea  of  not  guilty,  the  plaintiff  had  the  defendants 
called,  and  upon  their  not  appearing,  had  their  default  entered, 
and  judgment  that  the  plaintiff  recover  his  term  and  costs  of 
suit.  This  was  clearly  erroneous.  After  issue  is  joined,  the 
plaintiff  to  obtain  judgment,  must  proceed  and  try  his  cause  by  a 
jury,  in  the  same  manner  as  if  the  defendants  had  answered  to 
their  names  when  called. 

The  judgment  of  the  Circuit  Court  is  reversed  with  costs,  and 
the  cause  remanded  with  directions  to  the  Court  below  to  set 
aside  the  judgment  by  default. 

Judgment  reversed. 

Note.    See  the  case  of  Lyon   v.    Barney,  Ante  387  ;  and  the  cate  of  Covell  v.  Marks, 
rost.  525. 


Merrit  L.  Covell,  Ortogrul  Covell,  and  Jesse  W. 
Fell,  plaintiffs  in  error  v.  Jacob  Marks,  defendant  in 
error.  , 

Error  to  McLean. 

It  is  erroneous  to  take  judgment  by  default  where  a  plea  of  non-assumpsit  is  interposed.  A 
jnrv  should  be  empanelled  to  try  the  issue,  whether  the  defendant  be  present  or  ab- 
sent. 

L.  Davis  and  F.  Forman,  for  the  plaintiffs  in  error. 
T.  Ford,  for  the  defendant  in  error. 

Lockwood,    Justice,  delivered  the  opinion  of  the  Court : 

It  appears  by  the  record  in  this  case,  that  on  the  26th  day  of 
September,  1887,  the  defendants  filed  their  plea  of  non-assump- 
sit ;  and  on  the  27th  of  the  same  month,  the  Court  below  gave 
judgment  by  default  against  them.  This  was  erroneous  ;  the 
Circuit  Court  should  have  empanelled  a  jury  and  tried  the  cause, 
whether  the  defendants  answered  when  called  or  not. 

The  judgment  of  the  Court  below  is  reversed  with  costs,  and 
the  cause  remanded  with  directions  to  the  Circuit  Court  to  set 
aside  the  default. 

Judgment  reversed. 

Not'..    See  the  preceding  case. 
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George  Highland,  plaintiff  in  error  v.  The  People  of 
the  State  of  Illinois,  defendants  in  error. 

Error  to  Cook. 

On  a  trial  for  larceny,  the  jury  should  find  the  value  of  the  propsrty  stolen,  otherwise  the 
Court  cannot  pass  sentence  upon  the  prisoner. 

Where  the  verdict  of  the  jury  in  a  trial  for  larceny,  was,  "  We,  the  jury,  find  the  defend- 
ant guilty,  and  sentence  him  to  the  penitentiary  for  the  term  of  three  years,"  and  a 
motion  was  made  in  arrest  of  judgment,  because  the  value  of  the  property  stolen  was 
not  stated  in  the  verdict:  Held  that  the  defect  was  fatal,  and  that  the  judgment  should 
have  been  arrested. 

Nothing  can  be  taken  by  implication  in  a  criminal  case. 

This  was  an  indictment  against  the  plaintiff  in  error,  found  by 
the  Grand  Jury  of  Cook  county,  at  the  May  term,  1837,  of  the 
Cook  Circuit  Court,  for  larceny.  The  indictment  contained  two 
counts.  In  the  first,  the  defendant  below  was  charged  with  felo- 
niously stealing  among  other  things,  "  Twenty  dollars  in  bank 
bills  and  silver  coin,  of  the  value  of  twenty  dollars,"  the  pro- 
perty of,  &c.  The  second  count  was  not  preferred  and  carried 
on  "  In  the  name  and  by  the  authority  of  the  People  of  the 
State  of  Illinois." 

The  defendant  below,  before  he  was  arraigned,  by  his  counsel 
moved  the  Court  to  quash  the  said  indictment  for  the  following 
reasons  : 

I.  Because  the  allegation  in  the  indictment  for  taking  bank 
notes,  is  uncertain  in  this,  to  wit  : 

1.  Because  it  is  not  alleged  whether  they  were  bank  bills  issued 
by  any  corporation,  or  what  corporation,  or  whether  they  were 
notes  of  individuals,  payable  at  the  bank. 

2.  Because  there  is  no  description  whatever  of  any  note,  bill, 
1  or  other  instrument  in  writing,  &c. 

LI.  The  prosecution  preferred  in  the  second  count  of  the  in- 
dictment, was  not  preferred  and  carried  on  "  In  the  name  and 
by  the  authority  of  the  People  of  the  State  of  Illinois." 
'  Which  motion  to  quash  was  overruled  by  the  Court.  The 
defendant  below  then  pleaded  not  guilty.  A  jury  was  called  and 
sworn,  and  after  hearing  the  evidence,  returned  the  following 
verdict:  "  We  the  jury  find  the  defendant  guilty,  and  sentence 
him  to  the  penitentiary  for  the  term  of  three  years." 

Whereupon  the  defendant  below,  by  his  counsel,  moved  the 
Court  to  arrest  the  judgment  upon  the  said  verdict  for  the  follow- 
ing causes. 

I.  The  indictment  is  insufficient,  for  the  same  reasons  stated 
on  the  motion  to  quash. 

II.  The  verdict  is  insufficient  for  the  following  causes  : 
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1.  The  jury  did  not  find,  by  their  verdict,  that  the  defendant 
was  guilty  in  manner  and  form  as  charged  in  the  indictment. 

2.  The  jury  did  not  find,  by  their  verdict,  the  amount  of  pro- 
perty stolen  by  the  defendant. 

3.  The  jury  did  not  find,  by  their  verdict,  that  the  value  of  the 
goods  stolen  amounted  to  five  dollars  or  more. 

4.  The  verdict  is  in  other  respects  insufficient,  &c. 
This  motion  was  overruled  by  the  Court,  and  sentence  was  ac- 
cordingly pronounced,  and  carried  in  execution. 

The  cause  was   tried  at   the  said   May  term,  before  the  Hon. 
John  Pearson.    ' 

J.  D.  Caton  and  Norman  B.  Judd,  for  the  plaintiff  in  error, 
cited  State  Const.  Art.  4,  §  7  ;  Crim.  Code  §  63-65.(1) 

Usher  F.  Linder,  Attorney  General,  for  the  defendants  in 
error. 

Smith,  Justice,  delivered  the  opinion  of  the  Court : 

The  prisoner  was  indicted,  tried,  and  convicted  of  larceny,  at 
the  last  May  term  of  the  Cook  Circuit  Court.  The  indictment 
contains  two  counts,  and  charges  the  plaintiff  in  error  with  steal- 
ing various  articles  of  personal  property,  of  different  amounts  in 
value,  from  twelve  and  a  half  cents  to  twenty-five  dollars.  The 
jury  who  tried  the  prisoner,  returned  a  general  verdict  in  these 
words:  "We,  the  jury, find  the  defendant  guilty,  and  sentence 
him  to  the  penitentiary  for  the  term  of  three  years."  On  this 
verdict  the  Circuit  Court  rendered  judgment,  and  sentenced  the 
prisoner  to  three  years'  imprisonment  in  the  penitentiary  at  hard 
labor,  except  that  for  one  month  of  this  time  he  was  to  suffer  solitary 
confinement.  During  the  progress  of  the  cause  the  counsel  for 
the  prisoner  moved  to  quash  the  indictment,  on  several  grounds, 
which,  however,  are  not  now  considered  important  to  be  reviewed 
in  the  decision  of  this  case,  because  the  motion  to  arrest  the 
judgment  ought  to  have  prevailed  for  the  reasons  specified  in  the 
third  ground  assigned  in  the  Court  below,  and  now  here  re-assigned 
for  error. 

That  cause  is  the  insufficiency  of  the  verdict  in  not  finding  the 
value  of  the  property  charged  to  have  been  stolen. 

By  the  63d  section  of  the  "Act  relative  to  Criminal  Jurispru- 
dence,"(2)  it  is  declared  that  "no  person  convicted  of  larceny, 
shall  be  condemned  to  the  penitentiary,  unless  the  money  or  the 
value  of  the  thing  stolen,  shall  amount  to  five  dollars  ;"  and  by 
the  158th  section(3)  of  the  same  act,  it  is  declared  that  "The 
jury  who  try  the  case,  shall  designate  in  their  verdict,  the  term 
ef  time  the  offender  shall  be  confined  ;  and  the  Court  shall  pro- 
nounce  the  sentence,  designating  the  extent  of  solitary  confine- 

(11  R.  L.  1S2— 3 ;  Gale's  Stat.  208.  (2)  R.  L.  1S2;  Gale's  Stat.  208. 

(8)  R.  L.  208  ;  Gale's  Stat.  2S». 
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merit,  and  of  hard  labour  in  the  penitentiary."  From  the  pro- 
vision of  the  63d  section,  it  became  the  duty  of  the  jury  to 
designate  in  their  verdict  the  value  of  the  property  stolen  by  the 
prisoner,  as  otherwise,  without  that  finding,  it  was  impossible  for 
the  Court  to  legally  determine  whether  the  prisoner  was  a  sub- 
ject of  penitentary  punishment.  The  value  of  the  articles 
charged  to  have  been  stolen,  may  or  may  not  have  been  the  value 
alleged,  and  the  proof  may  not  have  shown  that  all  were  stolen ; 
and  as  some  were  of  small  and  others  of  greater  value,  the  jury 
might  have  been  satisfied  of  the  guilt  of  the  prisoner,  on  the 
proof  of  any  one  having  been  stolen.  The  guilt  might  have  been 
confined  to  one  of  less  value  than  five  dollars,  and  if  so,  the  sen- 
tence could  not  stand. a 

The  jury  in  appointing  the  time,  should,  also,  show  enough  on 
the  face  of  their  verdict,  that  they  acted,  in  giving  their  sentence, 
within  the  provisions  of  the  63d  section  of  the  act.  This  ought 
to  appear  affirmatively,  and  not  require  inference  or  implication 
to  sustain  it.  Nothing  can  be  taken  by  implication  in  a  criminal 
case.  The  clear  and  absolute  ascertainment  of  facts  should  alone 
warrant  the  character  of  the  punishment  pronounced  by  a  court 
of  justice.  No  possible  doubt  should  be  entertained  whether  the 
verdict  of  the  jury  warranted  the  judgment  to  be  given.  Where 
inference  and  intendment  are  to  be  resorted  to,  to  supply  the  de- 
fect in  the  verdict,  as  to  the  value,  as  in  the  present  case,  doubts 
cannot  but  arise  as  to  the  correctness  of  such  inference  and  in- 
tendment of  the  law. 

It  is  one  of  the  boasted  principles  by  which  the  character  of 
our  criminal  jurisprudence  is  said  to  be  marked,  that  in  all  cases 
of  doubt,  the  criminal  shall  be  entitled  to  the  benefit  thereof  ; 
and  it  is  not  more  wise  than  it  is  humane.  We  cannot  in  this 
decision  have  the  advantage  of  precedents,  because  of  the  peculiar 
feature  of  our  code  in  criminal  cases,  giving  to  the  jury  the 
power  of  awarding  the  time  of  punishment ;  but  the  practice  that 
prevailed  in  England  and  in  some  of  the  United  States,  while  the 
distinction  existed  between  grand  and  petit  larceny,  the  punish- 
ment of  which  differed  essentially,  is  considered  analogous.  The 
jury  in  their  finding  always  designated  whether  they  found  the 
prisoner  guilty  of  grand  or  petit  larceny ;  and  this  depended  on 
the  value  of  the  articles  stolen.  For  the  reasons  assigned,  we 
are  of  opinion  that  it  was  an  indispensable  requisite  of  the  ver- 
dict in  this  case,  to  authorize  the  judgment  pronounced,  that  it 
should  have  contained  the  value  of  the  property  of  which  the 
jury  found  the  prisoner  guilty  of  stealing ;  and  as  that  does  not 
appear,  the  Circuit  Court  erred  in  not  arresting  the  judgment. 

The  judgment  of  the  Circuit  Court  is  reversed. 

Judgment  reversed. 

(a)  Post.  414 :  Sawyer  vs.  People.  3  Gil.  R.  53 ;  Hildreth  vs.  People,  32  111.  R.  36 ;  Collins 
VS.  People,  39  111.  R.  334. 
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Ans-lin  v.  Nott. 


Valentine  S.  Anglin,  appellant  v.  Royal  A.  Nott, 
appellee. 

Appeal  from  Clark. 

Yi  i  ere  a  summons  is  issued  not  under  the  seal  of  the  Court,  the  Court  should,  on  motion, 
quash  it.    It  is  error  to  refuse  such  a  motion. 

This  was  an  action  instituted  by  the  appellee  against  the  ap- 
pellant, in  the  Clark  Circuit  Court.  The  seal  to  the  summons 
was  omitted  by  mistake.  The  summons  was  returned  by  the 
sheriff,  with  the  following  endorsement:  "Executed  October 
23d,  1837.  J.  Stockwell,  Shff."  The  defendant  in  the  Court 
below  moved  to  quash  the  summons  because  it  was  not  under 
seal.  This  motion  was  overruled  by  the  Court,  and  judgment 
rendered  for  the  appellee,  for  want  of  a  plea,  for  $175  and  costs. 
The  appellant  excepted  to  the  opinion  of  the  Court  overruling 
his  motion,  and  tendered  a  bill  of  exceptions  which  was  signed 
and  sealed  by  the  Court.  The  cause  was  heard  at  the  Novem- 
ber term,  1837,  of  the  Clark  Circuit  Court,  before  the  Hon. 
Justin  Harlan. 

0.  B.  Ficklent,  for  the  appellant,  cited  Ditch  v.  Edwards, 
Ante  127  ;  Breese  3  ;  3  Chit.  Pract.  title  Process ;  1  Bac.  Abr. 
title  Abatement ;  13  Johns.  127  ;  2  Johns.  190  ;  5  Johns.  166  ; 
5  Monroe  121  ;  1  Chit.  Plead. ;  R.  L.  486-7.(1) 

Cooper,  for  the  appellee. 

Wilson,  Chief  Justice,  delivered  the  opinion  of  the  Court : 

The  record  in  this  case  shows,  that  upon  the  first  appearance 
of  the  defendant,  by  his  counsel,  in  the  Court  below,  he  moved 
the  Court  to  quash  the  summons,  upon  several  grounds,  one  of 
which  was,  that  the  summons  was  not  issued  under  the  seal  of 
the  Court.  This  motion  the  Court  overruled,  and  the  defendant 
making  no  further  defence,  judgment  by  default  was  rendered 
against  him. 

The  statute  authorizing  a  summons  to  issue  in  a  case  like  the 
present  is  explicit,  as  to  the  manner  of  its  authentication.  It  de- 
clares in  express  terms,  that  it  shall  be  under  the  seal  of  the 
Court ;  and  as  the  defendant  did  not  by  his  appearance  or  other- 
wise, dispense  with  this  requisite  of  the  statute,  and  the  defect 
appearing  upon  the  face  of  the  process,  the  Court  should  have 
sustained  the  motion  and  quashed  the  summons. 

The  judgment  of  the  Court  below,  is  therefore  reversed  with 
•costs. 

Judgment  reversed. 

Note.  See  Hannum  v.  Thompson,  Ante'XlS,  Easton  et  al.  v.  Altum,  Ante  250;  Pearce 
et  al.  v.  Swan,  Ante  266. 

(1)  Gale's  Stat.  529. 
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Roberts  v.  Garen. 


Nathan   E.  Pcoberts,  appellant  v.  Silas  C.  Garen, 
appellee. 

Appeal  from  Wayne. 

A  promise  by  a  purchaser  of  a  portion  of  the  public  lands  of  the  U.  S.,  made  subsequent 
to  his  purchase,  to  pay  for  improvements  made  thereon  previous  thereto,  is  without 
consideration  and  void. 

In  an  aetion  to  recover  upon  a  promise  to  pay  for  improvements  made  upon  the  public 
lands  of  the  U.  S.,  it  is  incumbent  upon  the  plaintiff  to  prove  not  only  the  promise  of  the 
defendant,  but  that  the  improvements  which  are  the  consideration  of  the  promise,  were 
at  the  time  the  contract  was  entered  into,  upon  the  lands  of  the  government. 

Where  a  witness  is  sworn  in  chief  he  is  bound  to  state  all  the  facts  in  his  knowledge,  that 
are  applicable  to  the  case,  and  that  can  be  proved  by  parol ;  and  it  can  make  no  differ- 
ence whether  such  testimony  is  given  in  answer  to  the  interrogatories  of  the  party 
against  whom  it  operates,  01  not. 

0.  B.  Ficklin,  for  the  appellant. 

Wilson,  Chief  Justice,  delivered  the  opinion  of  the  Court : 
This  action  was  brought  upon  a  promise  to  pay  for  an  improve- 
ment upon  Congress  land.  Upon  the  trial  of  the  cause,  the  de- 
fendant's counsel  moved  the  Court  to  instruct  the  jury,  "  That  if 
it  appeared  from  the  evidence  adduced  by  the  plaintiff,  that  the 
defendant  had  entered  the  land  before  the  promise  to  pay  for 
said  improvement,  was  proved  to  have  been  made,  that  then  they 
must  find  for  the  defendant."  This  instruction  the  Court  re- 
fused, but  instructed  the  jury  that  if  such  evidence  was  given  by 
any  witness  without  being  called  for  by  the  plaintiff,  they  must 
not  regard  it,  otherwise  they  should. 

The  refusal  of  the  Court  to  give  the  instructions  asked  for,  and 
also  the  giving  the  instructions  which  it  did  give,  are  assigned 
for  error  by  the  defendant.  The  principle  is  uncontroverted, 
that  a  promise  that  is  not  founded  upon  either  a  legal  or  moral 
obligation,  is  not  binding  in  law ;  and  in  the  case  of  Carson  v. 
Clark, (1)  this  Court  decided,  that  a  promise  made  by  a  purchaser 
of  government  land,  to  pay  for  improvements  upon  such  land, 
was  a  promise  within  this  rule,  and  therefore  void,  where  the 
promise  was  made  after  the  promisor  had  acquired  title  to  the 
land  and  improvements  by  purchase  from  the  government.  It 
was  incumbent,  then,  upon  the  plaintiff  in  this  case,  to  have 
proved  not  only  the  promise  of  the  defendant,  but  that  the  im- 
provements, which  were  the  consideration  of  the  promise,  were 
at  the  time  the  contract  was  entered  into,  upon  the  land  of  the 
government,  and  not  upon  the  land  of  the  defendant.  If  he  had 
failed  in  making  out  either  of  these  points,  he  was  not  entitled  to 
recover  ;  and  any  testimony  which  showed  the  promise  of  the 

(1)  Ante  113  and  170. 
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•defendant  to  have  been  subsequent  to  his  purchase  of  the  land 
upon  which  the  improvements  were  made,  was  entitled  to  equal 
weight,  whether  adduced  by  the  plaintiff  or  defendant.  If  the 
plaintiff's  own  testimony  show  a  state  of  facts  which  defeats  his 
title  to  recover,  the  defendant  is  entitled  to  the  benefit  of  it,  and 
is  under  no  obligation  to  adduce  testimony  by  way  of  confirma- 
tion, and  to  make  assurance  doubly  sure.  The  Court  erred  there- 
fore in  refusing  the  instructions  asked  for,  and  also  in  the  in- 
structions which  it  gave.  The  distinction  drawn  by  the  Court 
in  this  instruction,  with  respect  to  the  different  degrees  of  credit 
which  the  jury  should  give  to  those  statements  of  the  plaintiff's 
witnesses  which  were  drawn  from  them  by  his  interrogatories 
or  examination,  and  such  as  were  voluntarily  made,  or  made 
upon  the  cross  examination  of  the  defendant,  is  without  any 
foundation.  The  circumstance  of  a  witness'  being  called  to 
support  the  plaintiff's  cause,  does  not  render  illegal,  or  discredit, 
.such  portions  of  his  testimony  as  may  make  against  his  cause, 
whether  the  facts  were  brought  out  by  the  plaintiff's  examina- 
tion or  otherwise.  When  a  witness  is  sworn  in  chief,  he  is 
bound  to  state  all  the  facts  in  his  knowledge,  that  are  applicable 
to  the  case,  and  may  legally  be  proved  by  parol,  and  neither 
the  Court  nor  the  party  calling  him,  can  separate  his  testimony, 
and  take  such  part  as  they  may  like,  and  reject  the  balance. 

The  judgment  of  the  Circuit  Court  is  reversed  with  costs  ;  and 
the  cause  is  remanded  with  directions  that  the  Court  proceed  to 
rehear  the  case  conformably  to  this  opinion. 

Judgment  reversed. 


William  Bell,  plaintiff  in  error  v.  The  People  of  the 
State  of  Illinois,  defendants  in  error. 

Error  to  the  Municipal  Court  of  the  City  of  Chicago. 

The  criminal  jurisdiction  of  the  Municipal  Court  of  the  City  oi  Chicago,  is  confined  to  the 

territorial  limits  of  said  city. 
An  indictment  purporting  to  be  found  by  "  grand  jurors  chosen,  selected,  and  sworn  in 

and  for  the  City  of  Chicago  and  County  of  Cook,"  is  bad,  and  should  be  quashed  on 

motion. 
The  •'  Act  supplemental  to  An  Act  to  incorporate  the  City  of  Chicago,"  has  no  application 

to  criminal  proceedings. 

The  plaintiff  in  error  was  indicted  and  convicted  of  the  crime 
of  larceny,  at  the  November  term,  1887,  of  the  Municipal  Court 
of  the  City  of  Chicago,  and  sentenced  to  the  penitentiary.  The 
indictment  was  signed  "  N.  B.  Judd,  Attorney  for   the  People." 
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The  following  bill  of  exceptions,  taken  on  the  trial  of  the 
cause  in  the  Court  below,  shows  the  points  in  the  case : 

"  Be  it  remembered  that  upon  the  arraignment  of  the  prisoner 
in  this  cause,  for  trial,  and  before  pleading,  the  defendant  by  But- 
terfield  his  counsel,  moved  to  quash  the  indictment  in  this  cause, 
on  the  ground  that  the  indictment  alleges  that  the  bill  was  found 
a  "  true  bill"  by  a  grand  jury,  chosen,  selected,  and  sworn  in  and 
for  the  city  of  Chicago  and  county  of  Cook,  when  the  jury,  in 
fact,  came  from  the  City  of  Chicago,  in  said  county ;  which  mo- 
tion was  overruled  by  the  Court.  To  which  opinion  of  the  said 
Court,  the  said  defendant,  by  his  counsel,  excepts,  and  prays  that 
the  said  bill  of  exceptions  may  be  signed  and  sealed  by  the  Court, 
and  make  a  part  of  the  record  herein,  which  is  accordingly  done. 

And  be  it  further  remembered,  that  the  prisoner  upon  the  same 
occasion,  and  at  the  same  time,  moved  to  quash  the  said  indict- 
ment on  the  ground  that  the  said  indictment  was  not  signed  by 
any  officer,  in  behalf  of  the  State,  duly  authorized  to  act  and 
officiate  as  State's  Attorney  :  And  also,  that  the  said  indictment 
was  not  signed  by  the  State's  Attorney  of  the  7th  Judicial 
Circuit,  nor  by  any  officer  appointed  by  the  Court  to  discharge 
the  duties  of  State's  Attorney  ;  but  was  signed  by  the  City 
Attorney  of  said  city,  duly  appointed  by  the  Common  Council 
thereof  ;  whose  duty  it  is  made  by  an  Ordinance  of  said  Council, 
to  prosecute  for  the  People,  &c,  in  said  Municipal  Court  ;  which 
motion  was  also  overruled. 

To  which  decisions,  the  said  defendant,  by  his  counsel,  excepts, 
and  prays  the  Court  to  sign  and  seal  this  his  bill  of  exceptions, 
which  is  accordingly  done. 

Thomas  Ford,  [l.  s.] 
Judge  of  the  Municipal  Court." 

James  Grant,  for  the  plaintiff  in  error,  cited  Acts  of  1837, 
77  et  seq.;  R.  L.  title  attorney  General. 

U.  F.  Llnder,  Attorney  General,  for  the  defendants  in  error. 
Wilson,  Chief  Justice,  delivered  the  opinion  of  the  Court : 
The  plaintiff  in  error  was  convicted  in  the  Municipal  Court  of 
the  City  of  Chicago,  upon  an  indictment  found  by  "  The  grand 
jurors  chosen,  selected  and  sworn  in  and  for  the  City  of  Chicago 
and  county  of  Cook."  Upon  his  arraignment,  the  prisoner,  by 
his  counsel,  moved  the  Court  to  quash  the  indictment.  The 
Court  overruled  this  motion,  and  proceeded  to  the  trial  and  con- 
viction of  the  defendant.  This  opinion  of  the  Court  is  assigned 
for  error.  In  deciding  this  point,  it  is  necessary  to  look  to  the 
act  of  the  legislature  incorporating  the  City  of  Chicago.  By  this 
act  the  jurisdiction  and  powers  of  the  Municipal  Court  of  the 
City  were  created  and  defined ;    and   it  cannot  legally   exercise 
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any  which  are  not  thus  conferred.  The  G9th  section  of  the  act 
alluded  to,  provides  "That  there  shall  be  established  in  the  said 
City  of  Chicago,  a  Municipal  Court,  which  shall  have  jurisdiction 
concurrent  with  the  Circuit  Courts  of  this  State,  in  all  matters 
civil  or  criminal  arising  within  the  limits  of  said  City."(l)  The 
I'M  section  further  provides  "That  the  grand  and  petit  jurors  of 
said  Municipal  Court,  shall  be  selected  from  the  qualified  inhab- 
itants of  said  City."  By  these  provisions,  the  territorial  limits 
of  the  City  of  Chicago  are  made  the  boundaries  of  the  criminal 
jurisdiction  of  the  Municipal  Court ;  and  within  those  limits  the 
jurors  must  be  selected,  and  can  then  only  investigate  offences 
committed  within  the  same.  The  law  gives  to  the  Municipal 
Court  concurrent  jurisdiction  with  the  Circuit  Courts.  This  juris- 
diction is  general  as  to  the  subject  matter,  but  limited  in  point  of 
territory.  It  surely  requires  no  argument  to  prove  that  a  Circuit 
Court  sitting  in  one  county  cannot  try  and  convict  a  man  for  an 
offence  committed  in  another,  or  that  it  cannot  empanel  a  grand 
jury  from  another  county,  to  enquire  into  offences  committed 
within  the  one  in  which  it  is  sitting.  The  same  rule  is  applicable 
to  the  Municipal  Court ;  and  the  grand  jurors  must  be  selected  in 
and  for  the  City  of  Chicago  alone.  The  indictment  in  this  case 
is  found  by  "  grand  jurors  chosen,  selected,  and  sworn  in  and  for 
the  City  of  Chicago  and  county  of  Cook."  They  are  taken  as 
well  from  the  county  as  the  city,  if  we  look,  as  we  must,  to  the 
indictment  alone,  for  the  evidence  of  that  fact.  This  is  wrong, 
and  the  motion  to  quash  the  indictment  ought  to  have  been  sus- 
tained. The  supplement  to  the  act  incorporating  the  city,  has 
been  cited.     That  act  has  no  application  to  criminal  proceedings. 

The  judgment  of  the  Court  is  reversed. 

Judgment  reversed. 

Note.    See  the  case  of  Beaubien  v.  Brinkerhoff,  i  Scam. 
(1)  Acts  of  1837,  75. 


Archibald    P.    Willis,  plaintiff  in  error  v.  The  People 
of  the  State  of  Illinois,  defendants  in  error. 

Error   to  Gallatin. 

Certainty,  in  criminal  proceedings,  where  attainable,  will  not.  be  dispensed  with. 

It  is  well  settled  that  in  indictments  for  offences  against  the  persons  or  property  of  indi- 
viduals, the  Christian  and  sur-names  of  the  parties  injured,  must  he  stated,  if  known. 
In  cases  where  the  owners  are  unknown,  the  fact  must  he  so  stated. 
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The  admission  of  an  affidavit  for  a  continuance,  on  the  ground  of  the  absence  of  a  materia1' 
witness,  in  evidence,  is  an  admission  of  the  truth  of  the  facts  which  the  affidavit  states 
can  be  proved  by  such  witness,  and  they  cannot  be  contradicted. 

The  propriety  of  introducing  affidavits  in  criminal  cases,  is  not  sanctioned. 


This  cause  was  tried  at  the  September  term,  1837,  of  the  Gal- 
latin Circuit  Court,  before  the  Hon.  Walter  B.  Scates.  The  de- 
fendant in  the  Court  below  was  convicted  of  stealing  a  pair  of 
shoes,  of  the  value  of  $1,75,  and  sentenced  to  pay  a  fine  of  $10, 
and  to  be  confined  in  the  county  jail  for  one  month.  On  the  trial 
the  following  bill  of  exceptions  was  taken : 

"Be  it  remembered  that  on  the  calling  of  this  case  for  trial, 
the  defendant  made  the  following  affidavit  for  continuance,  (to 
wit,)  "  This  defendant  makes  oath  that  Absalom  Ashley  is  a 
material  witness  for  him  in  this  case,  by  whom  he  expects  and 
believes  he  can  prove,  that  if  he  took  said  shoes  at  all,  he  took 
them  in  the  way  of  a  joke,  and  without  any  intention  of  stealing 
them.  That  said  Ashley  was  believed  by  him  to  be  one  of  the 
owners  of  said  shoes  ;  and  he  cannot  prove  the  same  facts  by  any 
other  persons  thathe  knows  of.  That  the  said  Ashley  left  this 
country  for  Kentucky,  shortly  after  the  finding  of  this  bill  at  the 
last  July  term,  and  before  this  affiant  knew  the  same  was  found; 
and  he  has  been  advised  by  his  counsel  that  he  could  not  take  his 
deposition  without  the  consent  of  the  State's  Attorney,  even  if  he 
had  known,  which  he  did  not,  in  what  county  in  Kentucky  the 
said  witness  lived.  This  affidavit  further  says  that  he  has  only 
found  out  since  this  Court  commenced,  that  the  said  witness  re- 
sides in  Hopkins  county,  Ky. ;  and  that  he  believes  he  can  obtain 
the  deposition  of  said  witness  by  the  next  term  of  this  Court, 
provided  the  Hon.  State's  Attorney  will  consent  thereto.  This 
affidavit  is  not  made  for  delay,  further  than  that  thereby  to  ob- 
tain justice. 

his 
Archd.    X  P.  Willis. 
mark 

And  moved  the  Court  for  a  continuance  of  the  case  until  the  next 
term  of  this  Court.  Whereupon  the  State's  Attorney  agreed  to 
admit  the  said  affidavit  in  evidence  to  the  jury  and  claimed/to  try  the 
cause  at  this  term.  Whereupon  after  the  evidence  closed,  the  de- 
fendant's counsel  moved  the  Court  for  the  following  instruction, 
(to  wit,)  That  what  was  stated  in  the  affidavit  should  be  positive- 
ly taken  as  incontrovertible  by  other  evidence.  Whereupon  the 
Court  instructed  the  jury  that  they  should  give  such  weight  to  the 
affidavit  of  said  defendant,  and  no  more,  as  if  the  witness 
therein  named,  had  been  present  and  sworn  to  the  fact  or 
facts  therein  stated  ;  and  that  it  was  competent  for  the  prosector 
to   prove   the  facts    to   be  otherwise ;  and  that  they  might  weigh 
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the  evidence  as  expected  by  the  defendant  to  be  made  by  his 
absent  witness,  and  give  such  weight  to  it  in  connection  with 
the  other  evidence,  as  they  pleased,  acting  under  their  oaths  as 
jurymen.  Whereupon  the  jury  found  the  defendant  guilty  ;  and 
thereupon  the  defendant  moved  for  a  new  trial,  on  the  ground, 
among  others,  that  the  Court  misinstructed  the  jury  as  above 
stated ;  which  motion  the  Court  overruled,  and  also  overruled 
the  motion  of  said  defendant  in  arrest  of  judgment,  made  on  the 
ground  assigned  that  the  owners  of  the  goods  charged  to  have 
been  stolen,  were  not  sufficiently  described  by  the  initials  of  their 
names.  To  which  opinions  of  the  Court  in  so  instructing  the 
jury  as  aforesaid,  and  in  so  overruling  the  motions  for  a  new 
trial,  and  in  arrest  of  judgment,  the  defendant  by  his  counsel 
excepts,  and  prays  that  this  his  bill  of  exceptions  to  be  sealed  and 
allowed.  Walter  B.  Scates,"   [l.s.] 

H.  Eddy,  for  the  plaintiff  in  error. 

U.  F.  Linder,  Attorney  General,  for  the  defendants  in  error. 

Smith,  Justice,  delivered  the  opinion  of  the  Court : 
At  the  July  term,  1837,  of  the  Gallatin  Circuit  Court,  Willis 
was  indicted  for  larceny,  and  at  the  September  term  following, 
tried  and  convicted.  To  revise  the  judgment  rendered  on  the 
conviction  in  this  case,  the  present  writ  of  error  is  prosecuted, 
and  two  grounds  are  assigned  and  relied  on,  as  causes  of  reversal. 

1.  That  the  Circuit  Court  should  have  arrested  the  judgment, 
because  the  owners  of  the  goods  charged  to  have  been  stolen,  are 
not  sufficiently  described. 

2.  That  the  Court  misdirected  the  jury  as  to  the  effect  of  the 
affidavit  admitted  by  the  prosecution,  to  be  read  in  evidence  on 
the  trial. 

As  to  the  first  ground,  it  is  well  settled,  that,  in  indictments 
for  offences  against  the  persons  or  propeity  of  individuals,  the 
Christian  and  sur-names  of  the  parties  injured,  must  be  stated,  if 
the  injured  party  be  known.  The  name  so  stated  must  be  either 
the  real  name  of  the  party  injured,  or  that  by  which  he  is  usually 
known.  (1)  In  cases  where  the  owners  are  unknown,  it  must  be 
so  stated. 

In  the  present  case,  the  indictment  alleges  the  goods  to  be  the 
property  of  T.  D.  Hawke  and  E.  Dobbins,  doing  business  in  the 
town  of  Equality,  under  the  style  and  firm  of  T.  D.  Hawke  k  Co. 
This  was  clearly  erroneous,  and  there  is  no  reason  whatever  to 
justify  the  omission  to  state  the  Christian  names  of  the  owners. 
It  appears  that  the  residence  of  the  owners  was  known,  and  the 
least  enquiry  would  have  enabled  the  prosecution  to  have  obtained 
and  inserted  the  Christian  names  at  length.     Certainty  in  crimi- 

(1)  Arch.  Crim.  Plead.  30,  31,  Zi  ;  Hawkins  C.  35  §  71-2. 
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nal  proceedings,  where  attainable,  will  not  be  dispensed  with  ; 
and  it  becomes  highly  essential  to  enable  a  party  to  plead  either 
a  formal  acquittal  or  conviction,  in  case  of  a  second  prosecution 
for  the  same  offence. 

In  regard  to  the  second  objection,  it  appears  from  the  bill  of 
exceptions,  that  an  affidavit  made  for  the  purpose  of  continuing 
the  cause  to  another  term,  in  which  the  defendant  declared  he 
could  prove,  by  an  absent  witness,  certain  facts  which,  if  true, 
disproved  his  guilt,  was  agreed  by  the  prosecuting  attorney  to 
be  admitted  as  evidence  in  the  cause,  and  was  accordingly  read 
to  the  jury  as  such,  under  a  misconception  of  the  statute  relating 
to  similar  admissions  in  civil  cases.  The  Court,  however,  in- 
structed the  jury  that  they  might  give  to  the  facts  stated,  such 
weight  as  they  would  give  if  the  witness  was  present  and  had 
stated  them  himself,  and  that  they  might  be  contradicted.  The 
instructions  of  the  judge  on  the  effect  of  the  facts  contained  in 
the  affidavit,  and  its  admission  to  the  jury,  were  most  clearly 
erroneous.  The  prosecution  having  admitted  the  affidavit  as 
evidence,  admitted  the  truth  of  the  statements  therein  contained : 
and  having  done  so,  was  not  at  liberty  to  impeach  or  contradict 
them.a  By  his  voluntary  act,  and  to  prevent  a  continuance  of 
the  cause  to  another  term,  he  precluded  himself  from  the  exer- 
cise of  the  right.  Such  has  been  the  decisions  in  civil  cases,  and 
the  rule  ought  not  to  be  relaxed  in  a  criminal  one.  It  is  not, 
however,  meant  to  recognise  the  propriety  of  the  introduction  of 
affidavits  in  criminal  cases,  though  under  some  peculiar  cases  they 
might  be  introduced  by  consent,  nor  to  sanction  a  practice  of 
admitting  those  of  the  accused  in  evidence  in  any  case,  whether 
for  the  purpose  of  preventing  a  continuance  of  the  cause,  or  for 
any  other  object.* 

The  judge  should  either  have  continued  the  cause  on  the  ap- 
plication under  the  affidavit,  or  denied  it ;  but  having  permitted 
the  parties  to  introduce,  by  agreement,  the  deposition,  it  should 
have  been  given  to  the  jury  without  the  right  to  impeach  it ;  and 
he  should  have  so  instructed  the  jury. 

The  defect  in  the  indictment,  and  the  erroneous  instructions  of 
the  judge  require  a  reversal  of  the  judgment  of  the  Circuit  Court 
of  .Gallatin  county,  and  it  is  accordingly  ordered. 

Judgment  reversed. 

(«)   Same  in  Chancery  ca^es— Supervisors  vs.  M.  &  W.  R.  R.  Co.,  21  111.  R.  368-3H9. 
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Marshall  Key,  impleaded  with  Asher  E.  Miller  and 
John  E,  Miller,  plaintiff  in  error  v.  James  A.  Collins, 
administrator  of  the  estate  of  William  H.  Witham, 
deceased,  defendant  in  error. 

Error  to  Morgan. 

Original  process  can  be  issued  to  a  different  county  from  that  in  which  the  action  is  com- 
menced, in  the  three  following  cases  only  : 

1.  When  the  plaintiff  resides  in  the  county  in  which  the  action  is  commenced,  and  the 
cause  of  action  accrued  in  such  county. 

2.  Where  the  contract  is  made  specifically  payable  in  the  county  in  which  the  action  is 
brought.    In  this  case,  no  regard  is  paid  to  the  residence  of  the  plaintiff. 

3.  Where  there  are  several  defendants  residing  in  different  counties,  and  the  action  is 
commenced  in  the  county  in  which  some  one  of  the  defendants  reside. 

Where  process  is  issued  to  a  foreign  county,  the  declaration  should  contain  an  averment 
of  the  facts  necessary  to  authorize  the  emanation  of  the  writ  to  such  foreign  county. 
An  averment  that  the  cause  of  action  accrued  in  the  county  where  the  suit  was  brought, 
without  averring  that  the  plaintiff  resided  there  at  the  time  of  the  commencement  of 
the  suit,  would  not  be  sufficient. 

An  affidavit  of  the  facts  which  give  the  Court  jurisdiction,  is  not  necessary  to  authorize 
the  issuing  of  process  to  a  foreign  county ;  and  it  it  is  made,  it  does  not  thereby  be- 
come a  part  of  the  record,  or  dispense  with  the  averment  of  those  facts  in  the  declara- 
tion. («) 

J.  Lamborn,  L.  Davis,  F.  Forman,  for  the  plaintiff  in  error. 

Murray  McConnell,  for  the  defendant  in  error. 

Lockwood,  Justice,  delivered  the  opinion  of  the  Court : 
This  was  an  action  of  debt  commenced  in  the  Circuit  Court  of 
Morgan  county.  The  summons  was  directed  to  the  sheriff  of 
Pike  county,  and  by  him  returned  served  on  Key,  one  of  the 
defendants  below,  the  others  not  found.  The  declaration  is  in 
the  usual  form,  on  two  promissory  notes,  stating  them  to  be 
made  at  Naples,  in  the  county  of  Morgan,  but  it  contains  no 
averment  that  the  county  or!  Morgan  is  the  residence  of  the  plain- 
tiff, or  that  the  notes  were  specifically  made  payable  in  that 
county. 

Previous  to  the  issuing  of  the  summons,  the  attorney  for  the 
plaintiff  filed  an  affidavit  stating  that  "The  suit  is  instituted  to 
recover  two  notes  of  hand  given  to  Witham,  in  his  life  time,  and 
that  the  said  contracts  were  entered  into  between  the  parties  in 
the  county  of  Morgan,  and  the  notes  executed  there  ;  but  that 
the  defendant  had  since  removed  to  the  county  of  Pike.  On  the 
return  of  the  summons,  the  defendant  Key,  by  his  attorney, 
moved  the  Circuit  Court  to  dismiss  the  cause  for  want  of  juris- 
diction, which  motion  was  overruled,  and  judgment  given  for 
the  plaintiff  below  by  default.  The  point  relied  on  to  reverse 
this  judgment,  is,  that  the  Circuit  Court  had  no   jurisdiction  over 

(a)  Overruled— Kenney  vs.  Greer  13  111.  R.  450,  and  notes. 
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the  person  of  the  defendant  below.  This  Court  decided  in  the 
case  of  Clark  v.  Harkness,(l)  "That  the  Circuit  Courts  are 
limited  in  their  jurisdiction  to  the  several  counties  in  which  they 
are  erected,  unless  there  be,  by  some  particular  law,  an  express 
power  extending  that  jurisdiction  in  specified  and  enumerated 
cases."  With  respect  to  the  emanation  of  process,  and  the  power 
to  reach  defendants  who  reside  out  of  the  particular  county  in 
which  the  Court  exists,  and  to  compel  their  appearance,  it  is 
necessary  to  examine  the  act  of  the  legislature  of  30th  December, 
1830.(2)  By  the  provisiong  of  this  act,  which  is  amendatory  to 
the  '■'■Act  concerning  Courts oj  Law."  passed  January  29, 1827, 
it  is  enacted,  "That  so  much  of  the  act  entitled  an  act  concern- 
ing practice  in  courts  of  law,  as  authorizes  the  directing  of  ori- 
ginal process  to  the  sheriff  or  coroner  of  any  other  county  than 
the  one  in  which  the  suit  is  commenced,  be,  and  the  same  is 
hereby  repealed.  And  that  hereafter  it  shall  not  be  lawful  for 
any  plaintiff  to  sue  a  defendant  out  of  the  county  where  the  lat- 
ter resides,  or  may  be  found,  except  in  cases  where  the  debt 
contract,  or  cause  of  action  accrued  in  the  county  of  the  plaintiff, 
or  where  the  contract  may  have  specifically  been  made  payable  : 
when  it  shall  be  lawful  to  sue  in  such  county,  and  process  may 
issue  against  the  defendant,  to  the  sheriff  of  the  county  where  he 
resides  ;  Provided,  That  where  there  are  several  defendants 
living  in  different  counties,  the  plaintiff  may  sue,  either  in  the 
county  where  the  cause  of  action  arose,  or  in  any  county  where 
one  or  more  of  said  defendents  may  reside,  and  shall  have  like 
process  against  such  as  reside  out  of  the  county  where  the  action 
shall  be  brought,  as  above." 

This  act  authorizes  original  process  to  be  directed  to  a  different 
•county  from  that  in  which  the  action  is  commenced,  in  the  three 
following  cases  only: — 1st,  The  plaintiff  may  commence  an  ac- 
tion in  the  county  where  he  resides ,  if  the  cause  of  action  accrued 
in  such  county.  2d,  It  authorizes  an  action  to  be  commenced  in 
any  county  where  the  contract  is  specifically  made  payable,  with- 
out regard  to  the  residence  of  the  plaintiff:  And,  3d,  Where 
there  are  several  defendants  living  in  different  counties,  the  plain- 
tiff may  commence  his  action  either  in  the  county  where  the 
cause  of  action  accrued,  and  in  which  he  resides,  or  in  any  county 
where  one  or  more  of  the  defendants  may  reside. 

If  the  plaintiff  had  a  right  to  direct  his  summons  to  Pike  county, 
it  must  be  under  that  part  of  the  statute  which  authorizes  a  de- 
fendant to  be  sued  in  the  county  where  the  plaintiff  resides.  But 
under  this  portion  of  the  statute,  two  facts  must  concur.  The 
cause  of  action  must  accrue,  and  the  plaintiff  must  reside,  in  the 
same  county.  The  declaration  contains  no  averment  as  to  the 
residence  of  the  plaintiff,  and  the  affidavit  merely  states  that  the 

(1)  Ante  56.  (2)  E.  L.  145  ;  Gale's  Stat.  166. 
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notes  were  executed  in  Morgan  county,  but  says  nothing  as  to  the 
residence  of  the  plaintiff.  In  this  respect  the  affidavit  is  clearly 
insufficient  and  did  not  authorize  the  clerk  to  issue  the  summons  to 
Pike  county. 

Had,  however,  the  affidavit  been  sufficient  as  to  both  the  resi- 
dence of:  the  plaintiff  and  the  place  where  the  cause  of  action  ac- 
crued, still,  according  to  the  decision  of  the  case  of  Clark  v. 
Harkness,  a  special  averment  ought  to  have  been  made  in  the 
declaration,  that  the  plaintiff  was  at  the  time  the  suit  was  com- 
menced, a  resident  of  Morgan  county.  The  suggestion  contained 
in  that  case,  of  the  propriety  of  filing  an  affidavit,  seems  only 
intended  as  evidence  to  the  clerk,  (where  the  summons  issues 
before  the  declaration  is  filed, )  that  in  issuing  a  summons  to  an- 
other county,  there  is  no  attempt  to  stretch  the  jurisdiction  of  the 
Court,  to  cases  and  persons  improperly,  and  thus  harass  those 
over  whom  the  Court  possesses  no  jurisdiction.  The  affidavit  in 
this  case  is  not  required  by  the  statute,  and  is  not  essential  to 
authorize  the  issuing  of  process  to  a  different  county  than  that 
from  which  iteminates.  It  consequently  is  no  part  of  the  record, 
and  its  insertion  therein  does  not  dispense  the  averments  in  the 
declaration,  that  the  cause  of  action  accrued,  and  the  plaintiff 
resided,  in  the  same  county.  For  the  want  of  an  averment 
that  the  plaintiff  resided  in  Morgan  county,  at  the  time  of  the 
commencement  of  this  suit,  the  judgment  must  be  reversed  with 
costs. 

Judgment  reversed. 

Note.    See  Beanbien  v.  Briuckerhofi,  and  note  at  the  end  of  that  case.    2  Seam.  209. 


Albert  H.    Guild  and  James  T.  Durant,  appellants  v. 
Seth  Johnson,  appellee. 

Appeal  from  the  Municipal    Court  of  the  City  of  Chicago. 

Where  in  an  action  of  debt,  a  judgment  (or  damages  is  rendered,  the  judgment  will  be  re- 
versed ;  but  the  error  will  be  corrected  in  this  Court,  and  such  a  judgment  given  as  the 
Oourt  below  should  have  rendered. 

This  was  an  action  of  debt  brought  by  the  appellee  against  the 
appellants  in  the  Municipal  Court  of  the  City  of  Chicago. 
Judgment  was  rendered  for  the  plaintiff  below,  for  damages  only, 
and  costs  of  suit. 

J.  R.  Scammon,  for  the  appellants. 
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G-.  Spring,  for  the  appellee. 

Per  Curiam :  Let  the  judgment  be  reversed,  and  let  judg- 
ment be  rendered  in  this  Court  in  debt  for  the  amount  of  the 
judgment  of  the  Court  below.  The  costs  of  this  Court  will  be 
taxed  against  the  appellants;  those  in  the  Court  below  against  the 
appellee. a 

Judgment  reversed,  and  judgment  rendered  in  this  Court. 

(a)  But  see  Heyl  vs.  Stapp,  3  Scam.  R.  90;  Holliday  vs.  People,  5  Gil.  R.  217. 


Theoborus    Davis,    Jr.,  plaintiff  in  error  v.  Tristram  P. 
Hoxey,    defendant  in  error. 


? 


Error   to  Macoupin. 

Where  the  evidence  tends  to  prove  the  issue,  the  jury  should  be  left  to  determine  the 
cause  under  the  evidence  offered.  In  such  a  case,  the  Court  has  no  power  to  take  the 
cause  from  them,  nor  to  advise  them  that  the  defendant  is  entitled  to  their  verdict. 

A.  Cowles  and  Josiah  Fisk,  for  the  plaintiff  in  error,  cited 
R,  L.  475,  §  37  ;  (1)  Stark.  Ev.  440,  470  ;  1  Bibb  209. 

S.    T.  LogAN  and  E.  D.  Baker,  for  the  defendant  in  error. 

Smith,    Justice,  delivered  the  opinion  of  the  Court  : 

This  was  an  action  of  trespass  de  bonis  asportatis.  The 
declaration  is  in  the  usual  form,  and  the  plea,  not  guilty.  On 
the  trial  of  the  cause,  the  plaintiff  offered  evidence  tending  to 
prove  the  issue  ;  and  it  appears  by  the  bill  of  exceptions,  that  wit- 
nesses established  these  facts  :  One  witness  had  seen  two  hogs 
which  had  been  killed  by  the  defendant,  and  supposed  them  to 
belong  to  the  plaintiff,  but  could  not  say,  as  the  hogs  were  par- 
tially cleaned.  By  another,  that  the  defendant  had  offered  to  give 
the  plaintiff  $22  for  the  killing  of  said  hogs,  as  he  supposed  from 
the  circumstances,  that  the  hogs  belonged  to  the  plaintiff ;  and  by 
another  witness,  it  appeard  that  the  defendant  hau.  said  he  would 
plead  guilty  to  the  action  of  the  plaintiff  against  him  for  killing 
the  hogs  in  question,  this  was  said  when  the  defendant  was  talk- 
ing of  compromising  the  suit,  and  in  the  absence  of  the  plaintiff. 
This  is  the  substance  of  the  whole  testimony. 

On  the  application  of  the  defendant  to  instruct  the  jury  as  in 
case  of  a  non-suit,  the  Court  instructed  the  jury  that  they  should 
find  a  verdict  for  the  defendant,  to  which  an  exception  was  regu- 
larly taken. 

This  instruction  was  manifestly  erroneous.  The  evidence 
tended   to   prove  the  issue,  and  the  jury  should  have  been  left  to 

(1)  Gale's  Stat.  530. 
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determine  the  case  under  the  evidence  offered.  It  might  have 
satisfied  them  of  the  commission  of  the  trespass  as  laid,  and  the 
Court  had  no  power  to  take  the  case  from  them,  nor  to  advise 
them  that  the  defendant  was  entitled  to  their  verdict.  The  facts 
of  the  case  are  too  obvious  to  admit  of  a  doubt  that  the  jury  should 
have  passed  on  the  evidence  ;  and  the  instructions  were  clearly 
wrong.1 

The  judgment  of  the  Circuit  Court  is  reversed  with  costs,  and 
a  venire  facias  de  novo  will  be  awarded  by  the  Circuit  Court. 

Judgment  reversed. 

(a)  Tefft  vs.  Ashbaugb,  18  111.  P..  602,  and  notes. 


Ralph  Atkinson,  appellant  v.  Lewis  Lester,  John 
Lester,  and  Marshall  Lester,  appellees. 

Appeal  from  Cook. 

To  constitute  a  forcible  entry  and  detainer  under  the  statute  of  this  State,  it  is  not  neces- 
sary that  actual  force  and  physical  violence  should  be  used. 
The  statute  in  relation  to  forcible  entry  and  detainer  provides  for  three  cases  : 

1.  A  wrongful  or  illegal  entry,  as  contradistinguished  from  a  forcible  and  violent  one 

2.  A  forcible  entry  committed  with  actual  force  and  violence. 

3.  A  wrongful  holding  over  by  a  tenant. (a) 

In  an  action  for  forcible  entry  and  detainer,  the  description  of  the  premises  in  the  affidavit 
was  as  follows :  "The  premises  enclosed  by  us,  situate  in  the  County  of  Cook,  and 
State  of  Illinois,  being  the  same  on  which  you  now  reside,  containing  about  one  hun- 
dred acres,  more  or  less,  and  commonly  called  North  Grove:"  Held  that  the  descrip- 
tion was  sufficient. (6) 

A  Courtis  not  bound  to  instruct  the  jury  upon  mere  abstract  proportions  of  law,  which 
do  not  refer  in  any  way  to  the  evidence  in  the  case. 

This  cause  was  tried  at  the  May  term,  1837,  of  the  Cook  Cir- 
cuit Court,  before  the  Hon.  John  Pearson.  Judgment  and  verdict 
were  rendered  for  the  appellees. 

On  the  trial  the  following  bill  of  exceptions  was  taken : 

"  This  was  an  action  of  forcible  entry  and  detainer \  based 
on  the  following  affidavit : 

1  State  of  Illinois,    ) 
Cook  County,         ) 

Lewis  Lester  makes  complaint  to  the  undersigned,  two  of  the 
justices  of  the  peace  in  and  for  the  county  aforesaid,  on  oath,  and 
says  that  he,  the  said  Lewis  Lester,  Marshall  Lester,  and  John 
Lester,  of  the  county  aforesaid,  are  justly  and  lawfully  entitled 
to  the  possession  of  the  premises  mentioned  and  described  in  the 
notice  hereto  annexed,  situate  in  the  county  of  Cook  aforesaid ; 
that  said  Lewis,  Marshall,  and  John  were  heretofore,  to  wit: 

(a)  WMtaker  vs.  Gaatisr,  8  Gil.  P..  U-i.    (ft)  Fitch  vs.  Piuckard,  4  Scam.  R.  83,  and  note. 
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on  the  first  day  of  May  last,  in  the  lawful  and  peaceable  posses- 
sion of  said  premises,  and  the  said  Ralph  Atkinson,  afterwards, 
to  wit,  on  the  said  first  day  of  May,  wilfully  and  forcibly  entered 
into  the  possession  thereof,  and  forcibly  detained,  and  still  de- 
tains the  possession  of  said  premises,  from  the  said  Lewis,  Mar- 
shall, and  John,  unlawfully,  without  right,  contrary  to  the  statute 
in  such  case  made  and  provided ;  although  the  said  Marshall, 
Lewis,  and  John,  have  caused  a  demand  of  the  possession  of  said 
premises,  to  be  made  in  writing,  on  the  said  Ralph  Atkinson  : 
Wherefore  they  pray  process  against  said  Ralph,  to  answer  said 
forcible  entry  and  detainer. 

Lewis  Lester. 
Subscribed  and  sworn  to  before  the  undersigned 
justices,  this  17th  day  of  August,  A.  J).  1836. 

Edward  E.  Hunter,  J.  P. 

Sidney  Abell,  J.  P.' 

Copy  of  the  notice  alluded  to  in  said  affidavit. 

'  To  Mr.  Ralph  Atkinson. 

Sir  : — We  hereby  demand  immediate  possession  of  the  premi- 
ses enclosed  by  us,  situate  in  the  county  of  Cook,  and  State  of 
Illinois,  being  the  same  on  which  you  now  reside,  containing  about 
one  hundred  acres  of  land,  more  or  less,  and  commonly  called 
North  Grove  :  Mr.  Edgar  Wait,  our  agent,  is  authorized  to  re- 
ceive the  possession  of  said  premises  from  you  for  us. 

Yours,  &c,  Lewis  Lester  &  Co. 

August  10th,  1836." 

The  Court,  on  the  trial  of  the  cause,  gave  to  the  jury  the  fol- 
lowing, among  other  instructions  : 

'  This  is  an  action  under  our  statute,  and  is  not  governed  in  all 
respects  by  the  laws  quoted  of  other  countries  and  States,  relat- 
ing to  actions  of  the  same  character  in  name.  The  Court  takes 
a  distinction  between  this  law  of  ours  and  the  '  English  law.' 

'  If  you,  the  jury,  shall  believe  from  the  evidence,  that  the  de- 
fendant entered  wrongfully,  and  "without  lawful  right,  and  then 
kept  the  plaintiffs  out  from  regaining  possession,  it  is  sufficient  to 
sustain  this  action  ;  and  it  is  not  necessary  to  prove  actual  force 
and  physical  violence  to  sustain  the  action.'  To  which  several 
opinions  of  the  Court  the  defendant  then  and  there  excepted,  and 
prayed  the  Court  to  sign  and  seal  his  bill  of  exceptions. 

The  defendant  also  moved  the  Court  to  instruct  the  jury,  as 
follows,  among  others,  to  wit  ; 

6.  That  a  mere  trespass,  without  other  acts  of  force  and  vio- 
lence, is  not  such  force  and  violence  as  will  constitute  a  forcible 
entry  and  detainer. 
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9.  That  to  constitute  a  forcible  entry,  the  party  must  enter 
with  strong  hand,  or  force  and  violence. 

Which  sixth  in  the  precise  language  stated,  and  ninth  instrc- 
tions  of  the  defendant,  the  Court  refused  to  give  ;  but  the  Court 
did  instruct  the  jury,  that  if  they  believed  from  the  evidence,  the 
defendant  first  entered  on  the  land  in  possession  of  the  plaintiffs 
unlawfully,  and  took  possession  and  kept  the  plaintiffs  afterwards 
out  of  the  possession,  he  was  a  trespasser,  and  the  law  was  for 
the  plaintifis  ;  and  that  actual  force  and  positive  violence,  spoken 
of  in  the  English  authorities  quoted,  was  not  necessary  to  sustain 
this  action  under  our  statute.  To  which  opinion  of  the  Court, 
the  refusal  of  the  Court  to  give  the  6th  and  9th  instructions, 
the  defendant  by  his  counsel  excepted  ;  and  prayed  the  Court 
to  sign  and  seal  this  his  bill  of  exceptions,  which  is  done  in  open 
Court. 

John  Pearson,   [l.s.]" 

James  Grant,  for  the  appellant,  cited  3  Burrow  1731 ;  1 
Russell  on  Crimes,  283,  287  ;  1  Yates  501  ;  Breese  35. 

T.  Ford,  for  the  appellees. 

Smith,  Justice,  delivered  the  opinion  of  the  Court : 
This  was  an  action  of  forcible  entry  and  detainer,  prosecut- 
ed before  two  justices  of  the  peace,  and  removed  by  appeal,  to 
the  Circuit  Court  of  Cook  county,  and  by  appeal  from  that  Court 
to  this.  The  following  points  are  made  and  relied  on  as  grounds 
of  error  by  the  appellant : 

1.  That  the  affidavit  and  notice  do  not  contain  a  sufficient  de- 
scription of  the  premises. 

2.  That  the  Circuit  Court  in  refusing  to  instruct  the  jury, 
"That  a  mere  trespass  Avithout  other  act  of  force  and  violence, 
is  not  such  force  and  violence  as  will  constitute  a  forcible  entry 
and  detainer  ;  and  that  to  constitute  a  forcible  entry,  the  party 
must  enter  with  strong  hand  or  force  and  violence  ;"  and  also, 
in  instructing  the  jury,  "  That,  if  they  should  believe,  from  the 
evidence,  that  the  defendant  entered  wrongfully  and  without  law- 
ful right,  and  then  kept  the  plaintiffs  out  from  regaining  pos- 
session, it  is  sufficient  to  sustain  this  action  ;  and  it  is  not  neces- 
sary to  prove  actual  force  and  physical  violence  to  sustain  this 
action." 

The  description  in  the  affidavit  and  notice  is,  "  of  the  premises 
enclosed  by  us,  situated  in  the  county  of  Cook,  and  State  of 
Illinois,  being  the  same  on  which  you  now  reside,  containing  about 
one  hundred  acres  of  land,  more  or  less,  and  commonly  called 
North  Grove."  This  description,  although  general,  is  sufficiently 
certain  for  the  purposes  of  this  action. 

In  considering  the  second  point,  it  may  be  remarked,  that  the 
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instructions  asked  are  mere  abstract  propositions  of  law,  and  do 
not  in  any  way  refer  to  the  evidence  in  the  cause,  though  they 
may  be  referable  to  a  case  of  forcible  entry  and  detainer,  and 
might  have  been,  as  mere  abstract  questions,  refused  to  be  given 
by  the  Court ;  but  they  were  properly  refused,  and  the  instruc- 
tions given  were  correct.1 

The  act  of  the  legislature  of  this  State  in  regard  to  forcible 
entry  and  detainer,  is  peculiar  in  its  phraseology,  and  evidently 
provides  a  remedy  for  three  classes  of  cases  under  the  law. 

The  first  section  declares,  that  "  If  any  person  shall  make  en- 
try into  lands,  tenements,  or  other  possessions,  except  where  en- 
try is  given  by  law,  or  shall  make  any  such  entry  by  force  ;  or  if 
any  person  shall  wilfully,  and  without  force,  hold  over  any  lands, 
tenements,  or  other  possessions,  after  the  determination  of  the 
time  for  which  such  lands,  tenements,  or  possessions  were  let  to 
him,  or  to  the  person  under  whom  he  claims,  after  demand  made 
in  writing  for  possession  thereof,  by  the  person  entitled  to  such 
possession,  such  person  shall  be  adjudged  guilty  of  a  forcible  en- 
try and  detainer,  or  of  a  forcible  detainer,  as  the  case  may  be, 
within  the  intent  and  meaning  of  this  act."(l) 

From  this  section  it  will  be  perceived  that  there  is,  First,  a 
wrongful  or  illegal  entry,  as  contradistinguished  from  a  forcible 
or  violent  one  ;  Secondly,  a  forcible  one  by  means  of  actual  vio- 
lence ;  and,  Thirdly,  that  of  a  wrongful  holding  over  of  a  tenant. 

This  case  may  then  be  arranged  to  the  first  class  contemplated 
by  the  statute  ;  and  the  instructions  of  the  Court  were  directly 
applicable  to  it,  and  properly  given. 

The  judgment  is  affirmed  with  costs. 

Judgment  affirmed. 

{«)  Hessing  vs.  McCloskey,  37111.  E.  342.       (1)  E.  L.  311 ;  Gale's  Stat.  313. 


A.  H.  D.  Butts,  appellant  v.  Joseph  Huntley,  appellee. 
-Appeal  from  Adams. 

"The  law  is  well  settled,  that  where  there  is  a  written  contract  to  perform  a  particular 
piece  of  work  and  the  workman  pe norms  a  part  of  the  work,  and  is  prevented  from 
finisning  it  by  the  other  party,  that  he  may  treat  the  contract  as  rescinded,  and  recover 
the  value  of  his  labour  in  an  action  of  assumpsit. (a) 

A  juatice  of  the  peace  has  jurisdiction  in  such  case. 

Tins  cause  was  tried  at  the  September  term,  1836,  of  the 
Adams  Circuit  Court,  before  the  Hon.  Richard  M.  Young. 
Judgment  was  rendered  for  the  appellee  for  $64,62  and  costs. 

(a)  Shelby  vs.  Hutchinson.  4  Gil.  E.  329 ;  Brisham  vs.  Hawlej ,  17  111.  E.  33 ;    Carney  vs. 
Newbery,  84  111.  E.  203 ;  Domett  vs.  Brown.  88  111.  E.  493. 
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On  the  trial  in  the  Court  below,  the  following  bill  of  exceptions 
was  taken : 

"Be  it  remembered  that  on  the  trial  of  the  above  cause,  the 
plaintiff  called  Huntley,  as  a  witness,  who,  after  being  duly 
sworn,  stated  that  sometime  in  March,  1836,  the  plaintiff  was 
employed  as  a  millwright  by  the  defendant,  to  build  for  the 
defendant  a  saw  mill — that  the  plaintiff  employed  one  other 
hand  and  witness  to  assist  him,  and  that  the  three  worked  upon 
the  timbers  of  the  defendant's  mill,  about  twelve  days,  and  in 
this  time  performed  nearly  all  the  work  that  could  be  performed 
upon  the  timbers  until  the  mill  irons  were  furnished.  The  tim- 
bers were  not  entirely  finished,  but  the  principal  part  of  the 
work  had  been  done  upon  them  ;  and  they  might  be  regarded  as 
in  a  state  of  readiness  for  the  mill  irons,  and  for  being  placed  in 
the  mill  when  that  should  be  raised.  Plaintiff  then  remained  at 
defendant's,  till  the  time  at  which  the  mill  was  to  have  been 
completed,  and  the  defendant  not  having  famished  the  irons  for 
the  mill,  the  plaintiff  and  the  hands  he  had  to  assist  him,  left  the 
defendant's  employment,  and  never  returned  to  complete  the 
work.  The  witness  further  stated,  that  all  the  work  which  was 
done  by  the  plaintiff  for  the  defendant,  was  done  under  and  by 
virtue  of  a  written  agreement  between  plaintiff  and  defendant. 
They  at  one  time  had  to  quit  work  for  want  of  some  of  the 
necessary  irons.  They  went  home  and  remained  a  week,  and 
returned  to  defendant's  to  proceed  with  the  work,  but  defendant 
had  not  yet  procured  all  the  necessary  irons,  and  after  waiting 
several  days  at  defendant's,  they  left  there  on  the  21st  day  of 
April,  1836,  and  did  not  again  return.  The  defendant  had  not 
yet  had  his  mill-dam  built,  nor  had  he  furnished  any  head  of 
water  with  which  to  run  the  saw.  They  had  done  all  that  they 
could  conveniently  do,  for  want  of  materials  to  be  furnished  by 
defendant,  and  in  doing  what  they  did,  they  had  worked  to  a 
disadvantage  for  want  of  said  materials.  About  two-thirds  of 
said  work  was  done,  and  plaintiff  could  have  finished  it  in  the 
time  stipulated,  if  he  had  not  been  prevented  by  default  of 
defendant. 

Greenhill  Tucker  was  then  called,  and  being  sworn,  stated  that 
he  had  been  employed  by  the  plaintiff  to  assist  him  m  doing  the 
woodwork  of  a  saw  mill  for  the  defendant,  and  that  he  worked 
with  the  plaintiff  on  the  timbers  of  said  mill,  about  twelve  days  ; 
that  in  that  time  they  had  done  nearly  all  the  work  that  could  be 
done  up o.i  the  timbers,  till  the  irons  were  furnished,  and  they 
might  be  considered  as  prepared  for  the  reception  of  the  irons. 
Plaintiff  remained  at  defendant's  until  the  day  on  which  the  mill 
was  to  have  been  completed  ;  and  as  the  irons  for  the  mill  were 
not  furnished,  the  plaintiff' left,  and  did  not  afterwards  return  to 
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finish  the  work.  The  witness  further  stated,  that  all  the  work 
which  was  done  on  and  about  the  mill  of  the  defendant,  by  the 
plaintiff,  was  performed  under  and  by  virtue  of  an  agreement  in 
writing  entered  into  between  the  plaintiff  and  defendant. 

The  plaintiff  then  produced  the  written  agreement  spoken  of 
by  the  witnesses,  and  gave  the  same  in  evidence,  which  said 
agreement  is  in  the  words  and  figures  following,  to  wit : 

'  Article  of  agreement  made  and  concluded  this  18th  day  of 
March,  in  the  year  of  our  Lord  1886,  between  A.  H.  D.  Butts 
of  Adams  county,  and  State  of  Illinois,  of  the  one  part,  and 
Joseph  Huntley,  of  Schuyler  county,  and  State  aforesaid,  of  the 
other  part,  Witnesseth,  That  the  said  Joseph  Huntley  agrees 
to  do  all  the  millwright  work  to  a  saw  mill  for  A.  H.  D.  Butts, 
and  warrant  the  said  mill  to  cut  three  thousand  feet  of  good 
merchantable  lumber,  one  inch  thick,  of  white  oak,  black  walnut, 
white  walnut,  and  hackberry,  equally  divided,  in  twenty-four 
hours,  for  the  sum  of  one  hundred  and  seventy-five  dollars  ;  and 
all  the  said  mill  cuts  over  the  said  three  thousand  feet,  in  the  said 
twenty-four  hours,  the  said  A.  H.  D.  Butts  is  to  pay  the  said 
Huntley  ten  dollars  per  hundred  for  all  over, — and  the  said 
Butts  is  to  furnish  a  six  feet  head  of  water,  and  to  board  the  said 
Huntley,  and  do  all  the  drawing  of  the  mill  timber,  and  the  said 
Huntley  is  to  use  two,  and  not  exceed  two  and  a  half  feet  from  the 
bottom  of  the  wheel  to  the  head  of  water.  The  said  parties  both 
acree  to  be  ready  by  the  21st  day  of  April,  for  the  said  mill  to 
go  into  operation.  The  said  Huntley  is  to  do  his  work  good  and 
substantially,  and  in  a  workmanlike  manner  ;  and  the  said  Butts 
agrees  that  the  time  of  filing  is  not  to  be  included  in  the  twenty- 
four  hours. 

In  witness  our  hands  and  seals  the  above  date. 

A,  H.  D.  Butts.  [l.  s.] 

his 
Joseph  X  Huntley.       [l.  s.] 
Witness,  mark. 

B.  G.  H.  Tucker.' 

This  being  all  the  evidence  offered  on  the  part  of  the  plaintiff, 
the  defendant,  by  his  counsel,  moved  the  Court  to  instruct  the 
jury  to  find  for  the  defendant  as  in  case  of  nonsuit ;  but  the  Court 
overruled  the  motion,  and  refused  to  give  the  instruction  asked 
to  which  opinion  of  the  Court,  in  overruling  said  motion,  and 
refusing  to  give  said  instruction,  the  defendant  by  his  counsel 
excepts,  and  prays  the  Court  to  sign  and  seal  this  his  bill  of 
exceptions.     Exceptions  allowed." 

0.  H.  Browning  and  T.  Ford,  for  the  appellant,  contended, 
that  as  the  terms  of  the  agreement  were  not  performed,  covenant, 
and  not  assumpsit,  was  the  proper  action,  and  that  the  justice  of 
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the  peace  had  no  jurisdiction.     1  Selw.  N.  P.  64  and  note ;  2 
Starkie,  new  ed.  55  et  seq. 

A.  Williams,  L.  Davis,  and  F.  Forman,  for  the  appellee, 
relied  on  the  following  authorities  : 

12  Johns.  275  ;  15  Johns.  224  ;  13  Johns.  53  ;  7  Johns  132 
and  coses  there  cited  ;  10  Johns.  36  ;  5  Johns.  87  ;  Wendell's 
Dig.  44  ;  2  Stark.  Ev.  70  and  cases  there  cited ;  Chit.  Cont.  87  ; 
2  Com.  Cont.  84  and  85  ;  1  Chit.  Plead.  118  notel,  as  to  valid 
contracts. 

Lockwood,  Justice,  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  asusmpsit  commenced  originally  before 
a  justice  of  the  peace,  by  Huntley  against  Butts,  for  work 
and  labor.  On  the  trial  of  the  cause  in  the  Circuit  Court,  it 
appeared  from  the  testimony,  that  the' parties  entered  into  a 
written  agreement  under  seal,  that  Huntley  should  do  the  mill- 
wright work  to  a  saw-mill  by  the  21st  of  April,  1836,  and  that 
Butts  should  furnish  the  materials.  It  was  further  proved  that 
Huntley  and  two  hands  worked  at  the  mill  for  twelve  days  each, 
and  would  have  completed  the  mill  by  the  day  stipulated,  but  that 
Butts  did  not  furnish  the  mill  irons  and  other  materials,  and  so 
prevented  Huntley  from  finishing  the  mill.  The  action  was  brought 
to  recover  the  value  of  the  work  done.  After  the  testimony  of 
the  plaintiff  below  was  concluded,  the  defendant  moved  the  Court 
to  instruct  the  jury  to  find  for  the  defendant  as  in  case  of  nonsuit ; 
which  instructions  the  Court  below  refused  to  give.  This  refusal 
of  the  Court  is  assigned  for  error.  It  was  contended,  on  the 
argument,  that  as  some  work  was  done  under  the  written  con- 
tract, that  covenant,  and  not  assumpsit,  was  the  proper  form  of 
action.  This  position  would  have  been  correct  had  Huntley 
sought  to  recover  the  full  sum  stipulated  to  be  paid  upon  the 
completion  of  the  mill ;  but  by  bringing  an  action  of  assumpsit, 
the  plaintiff  could  only  recover  the  value  of  the  work  done.  The 
law  is  well  settled,  that  where  a  written  contract  exists  to  perform 
a  particular  piece  of  work,  and  the  workman  performs  part,  and 
is  prevented  from  finishing  it  by  the  other  party,  he  may  treat 
the  contract  as  rescinded,  and  recover  the  value  of  his  labor. 
The  Circuit  Court,  consequently,  decided  correctly  in  overruling 
the  motion  to  instruct  the  jury  as  in  ease  of  nonsuit. 

The  judgment  is  affirmed  with  costs. 

Judgment  affirmed. 
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Willi  am  Lawrence  and  John  Donovon,  plaintiffs  in 
error  v.  The  People  of  the  State  of  Illinois,  defend- 
ants in  error. 


Error  to   Cook. 

The  Circuit  Court  may  set  aside  a  defective  verdict,  and  award  a  venire  de  now,  in  a  crim- 
inal case,  where  the  facts  found  are  so  defective  that  no  judgment  can  be  rendered  upon 
such  verdict. 

This  was  an  indictment  for  larceny  against  the  defendants 
below,  who  appeared  and  pleaded  not  guilty,  to  the  indictment, 
and  went  to  trial.     The  jury  returned  the  following  verdict  : 

k'  Guilty  of  feloniously  stealing,  taking,  and  carrying  away  one 
blue  coat  of  the  value  of  ten  dollars,  of  the  personal  goods  and 
chattels  of  one  John  Holbrook,  one  cap  of  the  value  of  two 
dollars,  of  the  personal  goods  and  chattels  of  one  John  Holbrook, 
and  seven  pairs  of  pants,  of  the  value  of  thirty-five  dollars,  of 
the  goods  of  one  John  Holbrook,  in  manner  and  form  as  charged 
in  the  indictment.  Not  guilty  as  otherwise  charged  in .  the 
indictment." 

The  defendants  moved  the  Court  for  a  new  trial,  but  after 
argument  had,  and  before  any  decision,  the  motion  was  with- 
drawn, and  a  motion  made  in  arrest  of  judgment.  The  Court 
overruled  said  motion,  and  ordered  the  verdict  to  be  set  aside, 
and  a  venire  facias  de  novo  to  be  awarded.  A  new  trial  was 
then  had,  a  verdict  of  guilty  rendered  by  the  jury,  and  the  ages 
of  the  defendants  found  to  be  under  eighteen  years.  The 
defendants  again  moved  the  Court  in  arrest  of  judgment,  which 
motion  Avas  overruled,  and  the  Court  pronounced  judgment  upon 
the  last  verdict. 

The  cause  was  tried  at  the  May  term,  1836,  of  the  Cook 
Circuit  Court,  before  the  Hon.  Thomas  Ford. 

William  Stuart,  for  the  plaintiffs  in  error,  contended, — 

That  as  the  first  verdict — inasmuch  as  it  did  not  find  the  age 
of  the  defendants  to  be  under  eighteen  years,  by  reason  whereof 
no  judgment  could  be  nor  was  pronounced — was  insufficient  and 
defective,  the  first  motion  in  arrest  of  judgment  should  have  been 
sustained  by  the  Court. 

That  the  Court  erred  in  granting  a  new  trial — for  no  new  trial 
can  be  granted  in  cases  of  felony  or  treason,  and  cited  : 

R.  L.  Crim.  Code,  §  158  ;  2  Black.  Com.  167  ;  6  Term  R.  638  ; 
13  East.  416,  cited  by  Chitty  in  1  Crim.  Law  657  ;  Const,  of  Ills. 
Art.  8,  §  11. 

James  Grant,  State's  Attorney,  for  the  defendants  in  error. 
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Smith,    Justice,  delivered  the  opinion  of  the  Court : 

The  only  question  presented  in  this  case,  is,  on  the  power  of. 
the  Circuit  Court  to  set  aside  a  defective  verdict,  on  which  no 
judgment  could  be  rendered,  and  to  award  a  venire  de  novo.  The 
right  to  exercise  this  power  cannot  be  cmestioned.  It  has  been 
exercised  and  practised  on  in  numerous  criminal  cases,  and  is 
undoubted.  If  the  verdict  does  not  sufficiently  ascertain  the  facts 
of  the  case,  the  Court  may  award  a  venire  facias  de  novo  ;  also 
where  the  facts  are  found  so  defectively,  that  no  judgment  can  be 
given.  (1)* 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Judsme?it  affirmed. 

(1)  Stark.    Crim.  Plead.  391—305;  Hazell's  case,  Leach  400;  Cro.  Eliz.  112.150;  1  Sal- 
kelii  47,  53;  People  v.  Olcutt,  2  John*.;  Ld.  Raym.  1521. 
(((>  Muggins  vs.  People,  39  111.  K.  241. 


Hiram    Pearsons,    appellant  v.    Pochard  J.  Hamilton, 
Commissioner  of   School  Lands  for  Cook  county,  ap- 


pellee. 


Appeal  from  Cook. 


The  statute  regulating  the  amount  of  interest  which  a  borrower  of  the  school  fund  shall 
be  subject  to  pay,  as  a  penalty  for  not  paying  the  principal  and  interest  punctually, 
when  due,  does  not  authorize  a  judgment  for  interest  in  future,  and  it  cannot  be  ren- 
dered at  common  law. 

Where,  upon  the  reversal  in  part  of  the  judgment  of  the  Court  below,  final  judgment 
can  be  rendered  in  this  Court,  the  cause  will  not  be  remanded. 

Semble,  That  in  an  action  by  scire  facias  to  foreclose  a  mortgage  to  the  School  Fund,  the 
jury  may  assess  a  penalty  of  twenty  per  cent,  upon  the  amouut  of  principle  and 
interest,  after  the  mortgage  became  due,  although  there  is  no  averment  of  the  penalty 
in  the  scire  facias. 

This  was  a  suit  by  scire  facias  to  forclose  a  mortgage  ex- 
ecuted by  the  appellant  to  the  appellee,  for  money  borrowed  of 
the  School  Fund  of  Cook  county. 

The  scire  jacias  contained  no  averment  in  relation  to  the  rate 
of  interest  due  on  the  note  secured  by  the  mortgage. 

The  cause  was  tried  at  the  May  term,  1837,  of  the  Cook  Cir- 
cuit Court,  before  the  Hon.  John  Pearson  and  a  jury.  The  jury 
returned  the  following  verdict : 

"  We,  the  jury,  find  for  the  plaintiff,  the  sum  of  four  thousand 
eight  hundred  dollars,  his  debt  in  the  said  mortgage  mentioned, 
and  four  hundred  and  eighty  dollars,  damages  for  the  detention 
of  the  same  for  twelve  months  at  ten  per  cent.,  and  ten  hundred 
and  sixty- four  dollars  and  seventy  cents  the  penalty  at  twenty 
per  cent,  for  twelve  months  and  three  days  detention  of  the  same, 
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making  together  the  debts  and  damages  the   sum  of  six  thousand 
three  hundred  and  forty-four  dollars  and    seventy  cents." 

Judgment  was  rendered  upon  this  verdict,  that  the  plaintiff 
have  and  recover  of  the  defendant  his  debt  and  damages  afore- 
said, "  with  twenty  per  centum  interest  per  annum  thereon,  until 
paid." 

On  the  trial  in  the  Court  below,  the  following  bill  of  excep- 
tions was  taken : 

"  Be  it  remembered  that  on  the  trial  of  the  above  entitled  cause, 
the  said  defendant  by  his  counsel  moved  the  Court  to  instruct  the 
jury,  that  the  plaintiff  is  entitled  to  recover  no  more  than  ten  per 
cent,  interest,  per  annum,  on  the  amount  of  the  note  and  mort- 
gage given  in  evidence,  and  the  principal,  the  note  and  mortgage 
given  in  evidence  specifying  ten  per  cent,  interest  only.  And 
also  to  instruct  the  jury,  that  the  plaintiff  can  only  recover  the 
amount  of  principal  and  interest  alleged  in  the  pleadings,  and  not 
twenty  per  cent,  penalty  or  interest  on  principal  and  interest — 
which  said  instructions  the  Court  refused  to  give,  and  instructed 
the  jury  that  if  they  believed  from  the  evidence,  that  the  defend- 
ant executed  the  mortgage  and  note  given  in  evidence,  and  failed 
to  pay  the  same  when  it  became  due,  that  the  amount  of  princi- 
pal and  interest  became  principal  from  the  time  the  mortgage 
became  due  and  payable,  and  the  jury  had  a  right  to  assess  a  pe- 
nalty on  principal  and  interest  then  being  principal,  at  the  rate  of 
twenty  per  cent,  from  the  time  said  note  and  mortgage  became 
due,  on  said  principal.  To  which  instruction,  and  to  the  refusal 
to  give  the  instructions  above  prayed  for,  the  defendant  by  his 
counsel  on  the  trial  of  said  cause  excepted,  and  prayed  the  Court 
for  leave  to  file  this  his  bill  of  exceptions,  which  is  done  in  open 
Court. 

John  Pearson.         [l.  s.]" 

The  errors  assigned  are, 

"  1.  The  said  Circuit  Court  erred  in  ordering  said  judgment 
to  bear  twenty  per  cent,  interest  in  futuro. 

2.  The  Court  erred  in  instructing  the  jury  that  the  amount  of 
principal  and  interest  on  the  mortgage,  became  principal  after  it 
became  due,  and  that  they  might  assess  a  penalty  of  twenty  per 
cent,  thereon." 

T.Ford,  for  the  appellant. 

J.  Young  Scammon,  for  the  appellee,  cited  R.  L.  486,  6  43  ;(1) 
R.  L.  376,  §  18  ;(2)  Acts  of  1825, 27  §  2  ;  as  to  Averment,  Prince 
v.  Lamb,  Breese  299. 

Smith,  Justice,  delivered  the  opinion  of  the  Court : 

(1)  Gale's  Stat.  529.  (-2)  Gale's  Stat.  393. 
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The  question  presented  for  the  consideration  of  the  Court  in 
this  case,  is,  whether,  in  an  action  by  a  commissioner  of  the 
school  fund,  on  a  mortgage  given  by  the  borrower  of  a  portion 
of  the  fund,  judgment  can  be  rendered  for  prospective  interests 
on  the  amount  for  which  the  judgment  is  rendered.  The  statute 
regulating  the  amount  of  interest  Avhich  the  party  who  borrows 
that  fund  shall  be  subject  to  pay,  as  a  penalty  for  not  paying  the 
principal,  sum  and  interest  punctually,  when  they  become  due, 
does  not  authorise  a  judgment  for  interest  prospectively  ;  and  it 
cannot  be  rendered  at  common  law.  The  original  contract  is 
merged  in  the  judgment ;  and  although,  by  law,  six  per  centum 
is  allowed  for  interest  on  such  judgment,  this  is  to  be  collected 
under  the  execution  on  such  judgment,  by  a  special  provision  of 
law. 

So  much  of  the  judgment  as  gives  interest  on  the  amount  of 
the  judgment  at  the  rate  of  "  twenty  per  cent,  until  paid"  being 
clearly  erroneous,  is  reversed,  and  judgment  entered  in  this 
Court  for  the  amount  of  $6,344,70,  being  the  sum  for  which 
judgment  ought  to  have  been  rendered  in  the  Circuit  Court. 
The  appellee  to  recover  his  costs  in  that  Court. a 

But  as  it  is  competent  for  this  Court  to  render  such  judgment 
as  the  Court  below  ought  to  have  rendered,  it  is  therefore  con- 
sidered and  ordered,  that  the  said  Richard  J.  Hamilton,  Com- 
missioner of  School  Lands,  recover  against  the  said  Hiram 
Pearson,  the  sum  of  six  thousand  three  hunndred  and  forty-four 
dollars  and  seventy  cents,  and  that  he  have  execution  thereof,  &c. 

Judgment  reversed  in  ])art,  and  final  judgment  rendered  in 
this  Court. 

Note.    See  case  of  Hamilton  v.  Wrignt  el  al.  decided  December  term,  1S39,  Post.  5S2 
(a)  Peck  vs.  Stephens.  5  Gil.  K.  12T;  Constant  vs.  Matteson,  32  111.  E.  5S1 ;  Boyle  vs.  Car- 
ter, S4  111.  E.51. 


Mathew  Stacy  administrator  of  Samuel   Hitt,  deceased, 
appellant  v.  Robert  E.  Baker,  appellee. 

•Appeal  from  Morgan. 

Where  there  is  a  general  demurrer  to  several  pleas,  if  any  one  of  the  pleas  be  good,  the 
demurrer  must  be  overruled. 

No  princple  is  better  settled,  than  that  the  laws  of  the  country  where  the  contract  is  made 
shall  govern  its  construction,  and  determine  its  validity.(«) 

WTiere  a  note  was  made,  in  Kentucky,  the  laws  of  which  State  allow  the  same  defence  to 
be  made  against  a  note  in  the  hands  of  an  assignee,  whether  assigned  before  or  after  it 
becomes  due,  that  may  be  made  against  the  original  holder  or  payee,  and  suit  was 
brought  upon  said  note,  in  Illinois,  against  the  administrator  of  the  maker,  who  had  re- 
moved to  this  State:  Held  that  the  laws  of  Kentucky  at  the  time  of  the  making  and 
as>i-nment  of  the  note,  should  be  the  rule  of  decision,  and  the  defendant  might  avail 
himself  of  any  defence  that  he  could  have  availed  himself  of,  if  tha  suit  had  been  pros- 
ecuted in  Kentucky. 

(a)  Ante  85. 

III.  Rep.  Vol.  2—27 
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The  existing  laws  of  a  State,  at  the  time  of  the  making  and  assignment  of  a  promissory 
note,  form  a  portion  of  the  contract,  and  the  liability  of  the  maker  should  be  determined 
under  them. 

The  admission  of  an  assignor  of  a  promissory  note,  as  a  witness,  to  prove  the  time  of  as- 
signment, is  contrary  to  the  rules  of  evidence. 

The  appellee  instituted  a  suit  in  the  Morgan  Circuit  Court 
against  the  appellant,  by  petition  and  summons;  on  the  follow- 
ing notes  : 

"  On  or  before  the  first  day  of  September,  eighteen  hundred 
and  thirty-four,  we  promise  to  pay  William  Miller,  Jr.,  three 
hundred  dollars,  in  silver,  for  value  rec'd  this  loth  day  of  Oct. 
1826. 

Samuel  Hitt, 
Ira  Hitt. 
Attest,  H.  Parker." 

On  which  is  the  following  assignment : 

"  I  assign  the  within  note,  for  value  received,  to  Robert  E. 
Baker,  this  14th  day  of  October,  1828. 

William  Miller,  Jr." 

"  On  or  before  the  first  day  of  September,  eighteen  hundred 
and  thirty-five,  we  promise  to  pay  William  Miller,  Jr.,  three 
hundred  dollars,  in  silver,  for  value  rec'd  this  13th  day  of  Oct. 
1826. 

Samuel  Hitt, 
Ira  Hitt. 
Attest,  Henry  Parker." 

On  which  is  the  f  ollowino-  assignment : 

"  I  assign  the  within  note,  for  value  received,  to  Robert  E. 
Baker,  this  14th  day  of  October,  1828. 

Wm.  Miller,  Jr." 

The  defendant  pleaded  five  pleas,  to  wit,  1.  That  he  did  not 
detain  the  debt  ;  5.  Payment  by  his  intestate  ;  and  the  three  fol- 
lowing special  pleas : 

2.  "  And  for  further  plea  herein,  he  says,  actio.  non%  because 
he  says  that  the  notes  sued  on  were  executed  in  Kentucky  State, 
in  part  consideration  of  the  sale. of  a  tract  of  land  and  mill  there- 
on situated,  in  the  State  of  Kentucky,  in  Bourbon  county,  sold  by 
William  Miller,  Jr. ,  to  the  defendant ; — that  at  the  time  of  the 
sale  and  execution  of  said  notes,  William  Miller,  Sen.,  who  had 
sold  said  property  to  said  William  Miller,  Jr.,  had  a  lien  on  said 
property,  as  vendor,  for  the  price  equal  to  the  value  of  said  pro- 
perty, and  that  since  the  execution  of  said  notes,  the  representa- 
tive of  said  William  Miller,  has,  by  a  decree  of  the  Scott  Circuit 
Court,  having  acquired  jurisdiction  by  a  change  of  venue  from 
the  Bourbon  Circuit  Court,  both  Courts  of  competent  jurisdic 
tion,  enforced  said  lien  on  said  mill  and  property,  by  a  decree  in 
rem,  and  that  said  property  will  not  more  than  satisfy  said  lien: 
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and  the  defendant  avers  that  said  William  Miller,  Jr. ,  is  not  solv- 
ent, so  that  any  part  of  said  lien  could  be  collected  out  of  his 
estate  ;  and  so  the  defendant  says  that  the  consideration  of  said 
notes  has  failed,  and  that  by  the  laws  of  Kentucky  the  same  de- 
fence is  permitted  against  assignee  as  against  obligee  of  said  notes, 
and  this  he  is  ready  to  verify,  &c.  Wherefore  he  prays  judg- 
ment, &c. 

Brown  &  Walker,  pd." 

3.  "  And  for  further  plea  in  this  case,  the  defendant  says  actio. 
no?i,  because  he  says  the  notes  sued  on  were  executed  in  the 
State  of  Kentucky,  in  part  consideration  of  the  sale  of  a  tract  of 
land  and  mill,  situate  in  the  county  of  Bourbon  and  State  afore- 
said. Ho  also  avers  that  William  Miller,  Jr.,  at  the  time  of  the 
sale  of  said  property,  was  indebted  to  William  Miller,  Sen. ,  for 
the  purchase  money  thereof,  he  having  bought  the  same  of  Wil- 
liam Miller,  Sen.,  and  that  said  William,  Sen.,  held  a  lien  upon 
said  property  for  said  purchase  money.  He  avers  further,  that  a 
decree  has  been  rendered  in  the  Circuit  Court  of  Scott  county, 
Kentucky,  a  Court  of  competent  jurisdiction,  and  which  obtained 
jurisdiction  by  a  change  of  venue  from  the  Circuit  Court  of 
Bourbon  county,  and  State  aforesaid,  also  a  Court  of  competent 
jurisdiction,  enforcing  said  lien  by  a  decree  in  rem,  and  that  said 
property  is  not  more  than  sufficient  to  satisfy  said  lien.  Where- 
fore the  defendant  says  that  the  consideration  for  which  said 
notes  were  executed,  has  wholly  failed,  and  this  he  is  ready  to 
verify.     Wherefore  he  prays  judgment,  &c. 

Brown  &  Walker,  Attorneys  pd." 

4.  "And  the  defendant  for  further  plea,  says  actio,  non,  be- 
cause, he  says,  that  the  notes  sued  on  were  executed  in  the  State 
of  Kentucky,  in  Bourbon  county  ;  that  by  the  laws  of  Kentucky, 
in  force  at  the  time  said  notes  were  executed,  it  was  permitted  a 
defendant  to  plead,  as  a  valid  defence  to  any  action  on  such 
notes,  that  they  were  executed  without  any  consideration,  as  well 
when  the  notes  were  assigned  before,  as  after,  they  became  due — 
that  said  law  of  Kentucky  is  still  in  force,  and  that  said  notes 
were  assigned  in  the  State  of  Kentucky.  And  the  defendant 
avers  that  the  notes  sued  on  were  executed  without  any  considera- 
tion whatever,  and  this  he  is  ready  to  verify,  &c.  Wherefore  he 
prays  judgment,  &c. 

Brown,  W.  &  H.  pd." 

To  the  2d,  3d,  and  4th  pleas,  the  plaintiff  demurred,  and  the 
demurrer  was  sustained  by  the  Court.  Issue  was  taken  on  the 
1st  and  5th  pleas,  and  a  trial  had.  On  the  trial,  the  following 
bill  of  exceptions  was  taken : 

"  Be  it  remembered,  that  on  the  trial  of  this  cause,  the  plain- 
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tiff  called  a  witness  by  the  name  o£  William  Miller,  Jr.,  who  on 
examination  by  defendant's  counsel,  (he  having  been  sworn,) 
stated  that  he  was  the  assignor  of  the  notes  sued  on,  and  in  case 
the  action  was  decided  in  favor  of  defendant,  he  was  bound,  as 
assignor,  to  pay  the  plaintiff  the  amount  of  the  notes  sued  on, 
To  his  competency  the  defendant,  by  his  counsel,  objected  ;  but 
the  Court  overruled  the  objection,  and  permitted  the  witness  to 
give  evidence  to  prove  the  assignment  of  the  notes  ;  but  in  rela- 
tion to  no  other  fact,  in  behalf  of  plaintiff,  to  which  opinion  and 
decision  of  the  Court,  the  defendant  by  his  attorney,  excepts, 
and  prays  that  this  his  bill  of  exceptions  may  be  signed,  sealed, 
and  enrolled,  which  is  done  accordingly. 

S.  T.  Logan,   [l.s.] 

Judgment  was  rendered  for  the  plaintiff  in  the  Court  below, 
for  $600  debt,  and  $49,80  damages,  and  costs  of  suit  ;  from 
which  the  defendant  appealed  to  this  Court. 

The  appellant  relied  upon  the  following  points  : 
"1.  That  Miller  was  an  incompetent  witness,  because  of  his 
actual  interest  as  assignor  of  the  notes  sued  on. 

2.  That  he  was  an  incompetent  witness,  because  of  his  sup- 
posed interest. 

3.  That  the  lea'  loci  contractus  is  always  to  be  considered  in 
ascertaining  the  essence,  extent,  and  obligation  of  a  contract,  and 
that  parties  contract  in  reference  thereto. 

4.  That  the  legal  obligation  of  a  contract  consists  in  the  exist- 
ing remedies  to  enforce  it. 

5.  That  the  sale  of  the  mill  and  the  execution  of  the  notes  was 
but  one  contract,  and  that  it  would  be  stripping  the  appellant  of 
his  legal  remedies,  to  take  away  the  defence  set  up  in  his  pleas, 
and  consequently  so  far  as  he  is  concerned,  destroying  the  obliga- 
tion of  the  contract.  If  the  money  was  paid,  it  would  deprive 
him  of  assumpsit  to  recover  it.  If  notes  given,  of  a  bill  in 
Chancery  to  have  them  cancelled. 

6.  That  a  removal  from  Kentucky  to  Illinois,  should  not  be 
held  to  vary  the  extent  of  the  contract,  and  hence  the  2d,  3d, 
and  4th  pleas  are  good. 

7.  An  argument  drawn  from  inconvenience,  is  strong  in  law, 
against  the  application  of  the  statute  of  Illinois,  in  relation  to  the 
assignment  of  promissory  notes,  to  cases  like  the  present.  The 
statute  does  not  suit  the  condition  of  our  agricultural  people — it 
works  great  hardships,  when  the  honest  man,  who,  had  he  re- 
mained in  Kentucky,  would  have  been  solvent,  has  by  a  removal 
to  Illinois,  so  far  changed  the  nature  of  his  contracts,  that  with- 
out any  consent  on  his  part,  or  any  new  consideration  to  him 
accruing,  his  whole  estate  is  swept  from  him  by  an  enforcement 
of  contracts,  which  had  he  not  possessed  sufficient  enterprise  to 
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emigrate  to  Illinois,  could  never  have  been  enforced  against  him 
in  Kentucky  ;  because,  there,  after  the  failure  of  the  considera- 
tion, they  had  neither  moral  nor  legal  obligation.  Argumentum 
ab   inconvenienti   est  fortissimum   in  lege." 

Authorities  cited  for  the  appellant : 

To  1st  point.  Barnes  v.  Ball,  Mass.  73  ;  Rice  v.  Stevens,  3 
do.  225  ;  note  to  Am.  ed.  N.  Peake  212  ;  Sturnits  et  al.  v. 
Carey,  1  Dall.  270  ;  note  to  Am.  ed.  N.  Peake.  214;  Esp.  N.  P. 
705  ;  Brown  v.  Vance's  Ex'rs.  4,  Non.  418  ;  Jackson  v.  Hallen- 
back,  2  Johns.  394;  Swift  v.  Dean  6  do.  525  ;  Mumf.  600; 
Herbert   et   al.  v,  Herbert,  Breese  281 ;  Am.  ed.  N.  Peake  215. 

To  2d  point.  Sentney  v.  Overton,  4  Bibb.  445 ;  2  J.  J.  Mar- 
shall 391,  Freeman  v.  Tuckett ;  2  Bac.  Abr.,  Am.  ed.  and  au- 
thorities there  cited,  592  ;  Richardson's  Ex'r.  v.  Hunt,  2  Mumf. 
148  ;  Trustees  of  Lansingburg^.  Willard,  3  Johns.  428  ;  Plumb 
v.  Whiting,  4  Mass.  518. 

To  3d  point.  Pearsall  v.  Dwight  et  al.  2  Mass.  84  ;  Powers 
v.  Lynch,  Term  R.  77  ;  Humphrey  v.  Collier,  Breese  231  ;  Kis- 
sam  v.  Burrell,  Kirby  326  ;  Amer.  Dig.  title  Lex  Loci,  238  ;  2 
Kent.  364 ;  Lewis  v .  Breckenridge,  1  Blackf.  221. 

To  4th  point.  Blair  v.  Williams,  4  Littell  34  ;  Lapsley  v. 
Brashears,  4  Littell  47  ;  3  Blac.  Com.  23  ;  1  Blac.  Abr.  title 
Actions  in  General — letter  B. 

To  5th  Point.  2  Blackf.  365  ;  2  Bibb.  ;  Story  on  Conflict  of 
Laws  503—501  ;  1  Black.  221. 

To  6th  point.  2  Blackf.  316,  365  ;  Chit.  Cont.  21 ;  Latest 
Am.  ed   Chitty  on  Bills  86. 

Cyrus  Walker  and  William  Brown,  for  the  appellant. 

William  Thomas,  for  the  appellee,  cited  Baker  v.  Hitt's 
Admr's,  8  Peters  ;  Bank  U.  S.  v.  Donally,  8  Peters  368. 

Smith,    Justice,  delivered  the  opinion  of  the  Court  :(1) 
The  sustaining  the  demurrer  to  the  pleas  of  the  defendant,  and 
admitting  the  assignor  of  the  notes  as  a  witness,  are  now  assigned 
for  error. 

On  the  first  point,  as  the  demurrer  was  a  general  one  to  the 
pleas  of  the  defendant,  if  either  of  them  are  good,  it  follows  that 
the  judgment  on  the  demurrer  was  erroneous.  Whatever  may 
be  the  opinion  of  the  Court  on  the  second  and  third  pleas,  they 
can  entertain  no  doubt  of  the  validity  of  the  fourth.  It  alleges 
an  entire  want  of  consideration  for  the  notes,  and  avers  that  they 
were  made  and  assigned  in  Kentucky,  and  further  avers  what  the 
laws    of    Kentucky  were  at  the  time  of  making  and  assigning  of 

(  1)  The  facts  having  been  already  given,  the  statement  of  the  case  in  the  opinion  of  the 
Court,  is  omitted. 
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the  notes,  in  regard  to  the  defence  set  up  under  this  plea.  This 
Court  has  determined  in  the  case  of  Bradshaw  v.  Newman,  "That 
no  principle  is  better  settled,  than  that  the  laws  of  the  country 
where  the  contract  is  made,  shall  govern  its  construction  and  de- 
termine its  validity  ;"(1)  and  this  decision  is  but  in  accordance 
with  the  acknowledged  rule  of  decision  of  the  courts  in  the 
United  States. 

We  are  equally  well  satisfied  that  the  fourth  plea,  setting  up 
a  defence  under  the  laws  of  Kentucky,  which  was  clearly  available 
there,  should  be  permitted  in  our  courts  ;  and  that  a  change  of 
the  residence  of  the  defendant  has  not  changed  his  rights,  or 
those  of  his  representative,  under  a  contract  made  under  and  with 
reference  to  those  laws.  The  existing  laws  of  Kentucky,  at  the 
time  of  making  and  assigning  the  notes,  form  a  portion  of  the 
contract  when  made,  and  the  liability  of  the  maker  should  be  de- 
termined under  them.a  To  this  both  parties  assented  in  making 
and  receivning  the  notes. 

The  admission  of  the  assignor,  as  a  witness,  was  contrary  to 
the  rules  of  evidence,  and  we  cannot  see  how  he  could  be  sworn 
to  testify  to  a  single  fact,  and  not  be  an  admissible  witness  for 
any  other  which  could  be  legal  evidence  in  the  cause.  His  in- 
terest is  apparent ;  and  he  seems  to  have  admitted  the  conclu- 
sion of  law  as  to  his  liability  himself. b 

The  Court  having  decided  the  demurrer  erroneously  as  to  the 
fourth  plea,  and  improperly  admitted  the  assignor  as  a  witness, 
the  judgment  is  reversed,  the  cause  remanded  with  instructions 
to  issue  a  venire  de  novo,  and  proceed  in  the  cause. 

Judgment  reversed. 


Note.    Sec  Bayley  on  Bills  586—590,  note?. 

The  endorser  of  a  note  is  a  competent  witness  to  prove  whether  he  endorsed  the  note 
previous  or  subsequently  to  its  becoming  due.  ±>aker  v.  Arnold,  1  Caines  258;  Baird  v. 
Cochran,  4  Serg.  &  Rawle  397 ;  Smith  v.  Hovett,  11  Pick.  417. 

In  an  action  by  the  endorsee  against  the  acceptor  of  a  bill,  the  drawer  or  endorser  is  a 
competent  witness,  for  the  plaintiff,  to  prove  his  own  endorsement.    Jtfyles  on  Bills  237. 

Note.  See  4  Cowen  510,  which  contains  a  very  able  note  by  the  Reporter,  upon  the  sub- 
joct  of  the  lex  loci,  and  the  lex  fmA. 

In  an  action  by  the  endorsee  against  the  endorser  of  a  foreign  bill  of  exchange,  the  de- 
fendant is  liable  for  damages  according  to  the  law  of  the  place  where  the  bill  was  endors- 
ed. The  endorsement  is  a  new  and  substantive  contract.  Slacum  v.  Pomery,  6  Cranch 
221 ;  2  Peters'  Cond.  R.  351. 

It  is  a  well  settled  principle  that  a  statute  oi  limitations  is  the  law  of  the  forum,  and 
operates  upon  all  who  submit  themselves  to  its  jurisdiction.  M'Cluny  v.  Siilimau,  2 
Peters  270. 

The  general  rule  of  law  is  well  settled,  that  the  law  of  the  place  where  the  contract  is 
made,  and  not  where  the  action  is  brought,  is  to  govern  in  enforcing  and  expounding  the 
contract;  unless  the  parties  have  a  view  to  its  being  executed  elsewhere  ;  in  which  case 
it  is  to  be  governed  according  to  the  law  of  the  place  where  it  is  to  be  executed.  Cox  et 
al.  v.  The  United  States,  6  Peters  172. 

Tne  general  principle  adopted  by  civilized  nations,  is,  that  the  nature,  validity,  and 

(1)  Breese  94. 

(a)  Coon  vs.  Nock,  27  111.  P.  235.  (b)  Bond  vs.  Bragg,  17  III.  R.  09. 
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interpretation  of  contracts,  are  to  be  governed  by  the  laws  of  the  country  where  the  con- 
tracts are  made,  or  are  to  be  performed.  But  the  remedies  are  to  be  governed  by  the 
laws  of  the  country  where  the  suit  is  brought ;  or,  as  it  is  compendiously  expressed,  by 
the  lex  fori.  No  one  will  pretend,  that  because  an  action  of  covenant  will  lie  in  Kentucky 
on  an  unsealed  contract  made  in  that  State,  therefore  a  like  action  will  lie  in  another 
State,  where  covenant  can  be  brought  only  on  a  contract  under  seal.  Bank  of  the  United 
States  v.  Donally,  8  Peters  361. 

The  law  of  the  country  where  a  contract  is  made,  is  the  law  of  the  contract,  wherever 
performance  is  demanded  ;  and  the  same  law  which  creates  the  change,  will  bo  regarded, 
if  it  operate  a  discharge  of  the  contract.    Green  v.  Sarmiento,  Peters1  C.  0.  R.  74. 

The  laws  of  a  foreign  country  where  a  contract  is  made,  will  be  regarded  by  foreign 
tribunals  as  to  the  obligations  of  the  cootract,  and  its  discharge  ;  bat  as  to  the  mere  forms 
of  proceeding,  the  laws  of  the  country  to  whose  tribunals  appeal  is  made,  must  govern. 
Webster  v.  Massey,  2  Wash.  C.  C.  R.  15T. 


James  B.  Campbell  and  Richard  J.  Hamilton,  implead- 
ed witli  John  Tillson,  Jr.,  plaintiffs  in  error  v.  The 
President,  Directors  and  Company  of  the  State 
Bank  of  Illinois,  defendants  in  error. 

Error  to  Fayette. 

Where  a  supersedeas  bond  purported  to  be  executed  by  a  person  as  attorney  in  fact,  in 
the  name  of  his  principal,  and  the  authority  of  the  attorney  did  not  appear  :  Held  that 
the  Court  would,  presume  that  the  attorney  had  authority  to  execute  the  bond,  unless 
his  authority  was  questioned  by  affidavit. 

The  defendants  in  error  moved  the  Court  to  quash  the  super- 
sedeas in  this  case,  for  the  following  reasons,  to  wit  :  "  That  the 
order  making  the  writ  of  error  a  supersedeas,  required  that 
James  B.  Campbell  and  others  should  enter  into  bond,  &c.  It 
appears  that  the  bond  was  not  entered  into  by  James  B.  Camp- 
bell, but  purports  to  have  been  entered  into  in  the  name  of 
Campbell,  by  his  attorney,  &c.  &c.  and  the  authority  of  the 
attorney  does  not  appear." 

The  bond  purported  to  be  executed  in  the  presence  of  George 
Manierre,  a  subscribing  witness,  and  was  signed  as  follows  : 

"  James  B.  Campbell,  [l.  s.] 

By  Solomon  Wills,  his  att'y  in  fact. 
Richard  J.  Hamilton.         [l.  s.] 
Lucien  Peyton,  [l.  s.]" 

There  was  no  power  of  attorney  on  file. 

Smith,  Justice,  delivered  the  opinion  of  the  Court  : 
It  is  the  duty  of  the  clerk  of  this  Court  to  see  that  the  bonds 
he  accepts,  are  duly  executed.     The  Court  will  presume  that  he 
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has  discharged  his  duty,  untill  the  contrary  appears.  If  the 
defendants  in  error  can  show  by  affidavit,  that  the  person  who 
executed  the  bond  in  the  name,  and  as  the  attorney,  of  Campbell, 
was  not  authorized  to  do  so,  the  Court  will  then  enquire  into  his 
authority ;  not  otherwise/ 

Motion  overruled. 

Note.     The  following  order  was  made  at  the  December  term,  1840,  of  the  Supreme 
Court. 

Ordered,  That  whenever  a  bond  is  executed  by  an  attorney  in  fact,  the  clerk  shall  re- 
quire the  original  power  of  attorney  to  be  filed  in  his  office,  unless  it  shall  appear  that  the 
power  of  attorney  contains  other  powers  than  the  mere  power  to  execute  the  bond  in 
question,  in  which  case  the  original  power  of  attorney  6hall  be  presented  to  the  clerk, 
and  a  true  copy  thereof  filed,  certified  by  the  clerk  to  be  a  true  copy  of  the  original. 

(a)  Meyer  vs.  Hutchison,  2  Gil.  K.  265 ;  Sullivan  vs.  Dollins,  11  111.  K.  16. 


The  President,  Directors  and  Company  of  the  La 
Fayette  Bank  of  Cincinnati,  plaintiffs  in  error  v. 
Caleb  Stone,  impleaded  with  John  B.  Glover,  de- 
fendant in  error. 

Error  to  the  Municipal  Court  of  the  City  oj  Jilton. 

The  act  of  Congress  prescribing  the  mode  of  authenticating  the  acts  of  the  several  legis- 
latures, declares  that  such  acts  shall  be  authenticated  by  having  the  seal  of  their  respec- 
tive States  affixed  thereto.  An  act  certified  by  the  Secretary  of  State,  to  which  is  ap- 
pended a  certificate  of  the  Governor,  with  the  seal  of  State  affixed,  certifying  to  the 
official  character  of  the  person  signing  himself  as  Secretary;  and  that  full  faith  and 
credit  are  to  be  given  to  his  official  acts,  is  not  a  compliance  with  the  act  of  Congress. 

This  cause  was  heard  at  the  October  term,  1837,  of  the  Muni- 
cipal Court  of  the  City  of  Alton,  before  the  Hon.  William  Martin. 

The  defendant  pleaded  in  abatement  that  there  was  not  at  the 
time  of  the  commencement  of  said  suit  "  any  such  person  called 
The  President,  Directors  and  Company  of  the  La  Fayette  Bank 
of  Cincinnati."     Issue  was  taken  on  this  plea. 

The  plaintiffs  to  support  their  action,  offered  in  evidence  a 
paper  purporting  to  be  the  act  of  the  legislature  of  the  State  of 
Ohio,  incorporating  the  plaintiffs,  which  was  certified  as  follows  : 

"Secretary  of  State's  Office,  Columbus,      ) 
Ohio,  March  18,  1834.  \ 

I  do  hereby  certify  that  the  foregoing  act  is  a  correct  copy  of 
the  original  roll  thereof,  remaining  on  tile  in  this  office. 

B.  Hlnkson,  Secretary  of  State." 
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' '  United  States  of  America. 
The  State  of  Ohio,  Executive  Office. 
I,  Robert  Lucas,  Governor  and  Commander  in  Chief  of  the 
State  of  Ohio,  do  hereby  certify  that  B.  Hinkson,  by  whom  the 
act  hereto  attached  appears  to  have  been  certified,  now  is,  and 
was  at  the  date  of  said  certificate,  the  acting  Secretary  of  State, 
in  and  for  the  said  State  of  Ohio,  having  been  duly  elected  and 
duly  commissioned  as  such  ;  and  that  his  official  acts  are  entitled 
to  full  faith  and  credit  as  well  in  courts  of  justice  as  thereout. 

In  testimony  whereof,  I  have  hereunto  subscribed  my  name, 
and  caused  the  Great  Seal  of  the  State  of  Ohio  to  be  affixed,  at 
Columbus,  this  nineteenth  day  of  March,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  thirty-four. 

Robert  Lucas." 

C Great  Seal"!,, 
of  State.  J 
A.  Cowles,  for  the  plaintiffs  in  error,  cited  U.  S.  Const.  Art. 
4,  §  1 ;  2  U.  S.  Laws  102,  Ch.  38  ;  3  U.  S.  Laws  621,  Ch.  409, 
Duane  and  Bioren's  Ed.  ;  2  Peters'  Cond.  R.  32  note  ;  4  Dallas 
412 ;  3  Peters'  Cond.  R.  395  note  ;  11  Wheaton  392,  U.  S.  v. 
Amadey. 

U.  F.  Linder,  for  the  defendant  in  error. 

Smith,  Justice,  delivered  the  opinion  of  the  Court : 
This  was  an  action  on  the  case  brought  to  recover  the  amount 
of  a  bill  of  exchange  made  by  the  defendant  and  endorsed  to  the 
plaintiffs.  On  the  trial  of  the  cause,  the  plaintiffs  offered  in  evi- 
dence, to  prove  the  existence  of  the  corporation,  a  paper  purport- 
ing to  be  a  copy  of  their  charter,  to  which  was  appended, — 
first,  a  certificate  by  B.  Hinkson,  Secretary  of  State,  declaring 
that  the  foregoing  act  is  a  correct  copy  of  the  original  roll  thereof, 
remaining  on  file  in  the  office  of  the  Secretary  of  State,  at  Colum- 
bus, in  Ohio  ;  secondly,  a  certificate  of  Robert  Lucas,  Governor 
of  the  State  of  Ohio,  declaring  that  B.  Hinkson,  by  whom  the 
act  thereto  attached,  appears  to  have  been  certified,  was  at  the 
date  of  the  certificate,  the  acting  Secretary  of  State  in  and  for 
the  State  of  Ohio,  and  that  his  official  acts  are  entitled  to  full  faith 
and  credit ;  to  which  latter  certificate  is  attached  the  Great  Seal 
of  the  State  of  Ohio. 

To  the  introduction  of  this  paper  thus  certified,  as  evidence, 
the  defendant  objected,  and  the  Court  sustained  the  objection. 

The  plaintiffs  now  assign  the  exclusion  of  this  paper  from  the 
jury  for  error. 

In  considering  the  correctness  of  this  decision,  it  is  proper  to 
look  at  the  act  of  Congress  directing  in  what  manner  the  acts  of 
the  legislatures  of  the  several  States  shall  be  authenticated.  This 
act  has  declared  that  these  acts  shall  be  authenticated  bv  havirif? 
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the  seal  of  their  respective  States  affixed  thereto.  The  paper 
offered  in  evidence  is  not  so  authenticated.  The  seal  of  the  State, 
it  appears,  by  this  certificate  of  the  Governor,  is  affixed  for  the 
purpose  only  of  adding  verity  to  the  fact  declared  in  his  certifi- 
cate, that  B.  Hinkson  is  Secretary  of  the  State  of  Ohio,  and  that 
full  faith  and  credit  are  due  to  his  official  acts  ;  not  that  the  facte 
declared  in  the  Secretary's  certificate,  are  true.  This  is  not  a 
compliance  with  the  provisions  of  the  act  of  Congress,  which 
manifestly  intended  that  the  seal  should  be  affixed,  for  the  pur- 
pose of  authenticating  the  act,  and  that  the  transcript  thereof  was 
an  exact  copy  of  the  laAV  passed  by  the  State  legislature.  How- 
ever much  it  may  be  regretted  that  objections,  technical  in  their 
nature,  are  to  prevail  in  cases  like  the  present,  the  Court  cannot 
depart  from  the  plain  and  obvious  provisions  of  the  law.  It  has 
no  discretion  to  dispense  with  the  forms  prescribed :  and  parties 
who  offer  testimony,  the  manner  of  authenticating  which  is  thus 
provided,  must  conform  to  the  mandates  of  the  law.  The  Court 
below  properly  rejected  the  paper  offered. 

The  judgment  is  affirmed  with  costs. 

Judgment  affirmed. 

The  plaintiffs  in  error  filed  the  following  petition  for  a  rehear- 
ing : 

To  the  Supreme  Court  of  the  State  of  Illinois,  December 
term,  1837. 

The  President,  Directors,  k  Co.  of  the  La  Fayette    ) 

Bank  of  Cincinnati  v.  Caleb  Stone,  impleaded  with    >      In  error. 

John  B.  Glover.  ) 

The  undersigned  of  counsel  for  the  plaintiffs  in  error,  respect- 
fully request  for  the  plaintiffs  a  rehearing  of  the  aforesaid  cause, 
and  a  revision  of  the  record  and  authorities  herein  referred  to. 

They  entertain  a  strong  confidence,  upon  a  careful  revision  of 
the  whole  case,  that  the  judgment  will  be  reversed  ;  and  they 
present  for  the  consideration  of  the  Court  the  following  grounds 
and  authorities  : 

1.  That  the  evidence  presented  does  in  fact  show  a  compliance 
with  the  law  of  the  United  States,  and  the  decisions  of  the  Courts 
thereupon.  1  Laws  U.  S.  102  ;  Gordon's  Digest  142  note  a  ;  2 
Peters'  Cond.  R.  30,  in  notes  ;  3  Idem.  305  notes  ;  Amadey  v. 
U.  S.,  6  Peters'  Cond.  R.;  1  Blackford  159. 

2.  That  the  appending  the  Great  Seal  is  not  invalidated  by  the 
cumulative  certificates,  and  the  verification  of  additional  facts, 
besides  the  truth  of  the  record. 

3.  That  one  of  the  facts  certified  by  the  Secretary,  is,  that  the 
exemplification  is  a  correct  cojiy  of  the  roll  on  file  in  his  office. 

4.  That  by  the  constitution  of  Ohio,  the  Governor  is  the  keeper 
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of  the  Great  Seal,  and  his   affixing  of  it  to  the  certificate,  is  in- 
tended, and  does  in  fact,  verify  all  that  is  certified. 

5.  That  the  evidence  was  admissible  by  the  rules  of  the  com- 
mon law. 

6.  That  the  judgment  below  is  erroneous  for  matter  apparent 
on  its  face,  besides  the  rejection  of  the  testimony.     1  Chitty  405. 

For  these  and  other  reasons  that  might  be  urged  we  pray  a 
re-hearing. 

Alfred  Cowles. 
S.  T.  Logan. 


Xofe.    The  Constitution  of  the  Uuited  States  provides  that 

■•  Full  taith  and  credit  shall  be  given  in  each  State,  to  the  public  acts,  records,  and  judi- 
cial proceedings  of  every  other  State.  And  the  Congress  may,  by  general  laws,  prescribe 
the  manner  in  which  such  acts,  records,  and  proceedings  shall  be  proved,  and  the  effect 
thereof."    Art.  4,  §  1. 

The  acts  of  Congress  upon  this  subject,  provide  as  follows : 

"  The  acts  of  the  legislatures  of  the  several  States  shall  be  authenticated  by  having  the 
seal  of  their  respective  States  affixed  thereto.  The  records  and  judicial  proceedings  of 
the  courts  of  any  State,  shall  be  proved  or  admitted  in  any  other  court  within  the  United 
States,  by  the  attestation  of  the  clerk,  and  the  seal  of  the  court  annexed,  if  there  be  a 
seal,  together  with  a  certificate  of  the  judge,  chief  justice,  or  presiding  magistrate,  as 
the  case  may  be,  that  the  said  attestation  is  in  due  form.  And  such  records  and  judicial 
proceedings,  so  authenticated,  shall  have  such  laith  and  credit  given  to  them  in  every 
court  within  the  United  States,  as  they  have  by  law  or  usage  in  the  courts  of  the  State 
from  whence  the  said  records  are,  or  shall  be  taken.(l)  1  Story's  U.  S.  Laws  93. 

All  records  and  exemplifications  of  office  books,  which  may  be  kept  in  any  public  office 
of  any  State,  not  appertaining  to  a  court,  shall  be  proved  or  admitted  into  any  other  court 
or  office  in  any  other  State,  by  the  attestation  of  the  keeper  of  such  records  or  books,  and 
the  seal  of  his  office  thereto  annexed,  if  there  be  a  seal,  together  with  a  certificate  of  the 
presiding  justice  of  the  court  of  the  county  or  district,  as  the  case  may  be,  in  which  such 
office  is,  or  maybe  kept;  or  of  the  governor,  the  secretary  of  state,  the  chancellor  or 
keeper  of  the  great  seal  of  the  state,  that  such  attestation  is  in  due  form,  and  by  the  proper 
officer  ;  and  such  certificate,  if  given  by  the  presiding  justice  of  a  court,  shail  be  farther 
authenticated  by  the  clerk  or  prothonotary  of  said  court,  who  shall  certify,  under  his  hand 
and  the  seal  of  his  office,  that  the  presiding  justice  is  duly  commissioned  and  qualified  ;  or 
if  the  certificate  be  given  by  the  governor,  the  secretary  of  state,  the  chancellor  or  keeper 
of  the  great  seal,  it  shall  be  under  the  great  seal  of  the  state  in  which  the  certificate  is 
made.  And  the  records  and  exemplifications,  so  authenticated,  shall  have  such  faith  and 
credit  given  to  them  in  every  court  and  office  within  the  United  States,  as  they  have  by 
law  or  usage  in  the  courts  or  offices  of  the  State  from  whence  the  same  are,  or  shall  be 
taken.(2) 

All  the  provisions  of  the  acts  of  1700  and  1804,  shall  apply,  as  well  to  the  public  acts, 
records,  office  books,  judicial  proceedings,  courts,  and  offices,  of  the  respective  territor- 
ies of  the  United  States,  and  countries  subject  to  the  jurisdiction  of  the  United  States,  as 
to  the  public  acts,  records,  office  books,  judicial  proceedings,  courts  and  offices,  of  the 
several  States.(2)    2  Story's  U.  S.  Laws  >.H~. 

"The  act  of  Congress  above  referred  to.  does  not  require  the  attestation  of  any  public 
officer,  in  order  to  authenticate  copies  of  the  legislative  acts  of  the  several  States  ;  bnt  the 
Seal  of  the  State  affixed  by  an  officer  having  the  custody  thereof,  to  a  copy  of  the  law 
sought  to  be  proved,  will  be  conclusive  evidence  of  the  existence  of  such  law  ;  no  other 
formality  is  necessary  ;  and  in  the  absence  of  all  evidence  to  the  contrary,  it  must  be  pre- 
sumed that  the  seal  was  annexed  by  an  officer  having  competent  authority  to  the  act. 
(United  States*.  Amadey.  11  Wheat.  Rep.  892.  United  States  v.  .Toluis.  4  Dall.  Rep.  413  . 
S.C.,  1  Wash.  C.  C.  Rep.  888;  Henthornr.  Doe.l  Blackf.  Kep.  167;    State  v.  C.irr,  6  N. 

(1)  Act  May  20th,  1790.  (2  Act  March  27th,  1S04. 
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Hamp.  Rep.  367  ;  Warner  v.  The  Commonwealth,  2  Virg.  Cas.  95.)"    3  Phillips  Ev.  Cowen 
and  Hill's  notes  1141. 


Albert  Gr.  Sloo,  plaintiff  in  error  v.  The  President, 
Directors  and  Company  of  the  State  Bank  of  Illi- 
nois, defendants  in  error. 

Error  to  St.  Clair. 

The  record  of  a  cause  should  present  the  proceedings  in  the  order  of  time  in  which  they 
transpired. 

A  writ  of  error  will  lie  to  the  decision  of  a  Circuit  Court  upon  a  motion  to  set  aside  a 
iudgment,  and  quash  an  execution,  issued  thereon. (a) 

St'mble,  That  the  defendants  m  error,  by  joining  to  error,  waive  all  objection  to  the  as- 
signment of  errors,  if  the  rigid  rules  of  pleading  be  adhered  to  ;  the  joinder  being 
only  considered  as  a  demurrer  to  the  assignment  of  errors,  in  cases  where  the  errors 
are  not  well  assigned,  and  contradict  the  record. 

Whenever  a  decision  takes  place  in  any  of  the  Circuit  or  inferior  Courts  of  record  in  this 
State,  which  is  final,  and  of  which  a  record  can  be  made,  and  which  decide  the  right  of 
property,  or  personal  liberty,  complete  jurisdiction  is  conferred  on  the  Supreme 
Court  to  hear  aud  determine  the  same. 

One  partner  cannot  confes-s  a  judgment  in  the  name  of  his  co-partner. 

A  power  of  attorney  to  confess  ajudgmeut,  is  usually  under  seal ;  but  if  it  be  made  with- 
out a  seal,  still  one  partner  cannot  by  it  bind  his  co-partner. 

Quere.  Whether  a  judgment  confessed  for  a  larger  amount  than  is  actually  due,  can  be 
valid. 

Quere  Whether  one  partner  can,  after  the  rendition  of  a  judgment  against  both  upon  a 
power  of  attorney  to  confess  a  judgment,  executed  by  one  only  in  the  name  of  the  firm, 
without  the  knowledge  of  the  other,  ratify  and  make  valid  such  judgment. 

The  bill  of  exceptions  taken  on  the  trial  of  this  cause  in  the 
Court  below,  at  the  August  term,  183T,  before  the  Hon.  Sidney 
Rreese,  contains  a  full  settlement  of  the  case,  and  omitting  the 
declaration  and  the  notice  to  the  defendants  in  error  of  the  mo- 
tion of  the  plaintiff  in  error,  to  set  aside  the  judgment  rendered 
at  the  May  special  term,  is  as  follows  : 

"  Albert  G.  Sloo  &  Horatio  G.  McClintoc  )  Circuit  Court  of  St. 
v.  The  President,  Directors  and  Co.  of  >  Clair  county,  August 
the  State  Bank  of  Illinois.  )  term,  1837. 

Be  it  remembered  that  at  this  present  term  of  the  Court, 
August,  1837,  the  above  named  Albert  G.  Sloo  moved  the  Court, 
by  his  counsel,  to  set  aside  the  judgment  as  to  him  rendered  at 
the  last  May  term  of  this  Court,  against  him  and  the  said 
McClintoc,  for  the  sum  of  $125,000,  or  to  enter  an  order  that  no 
execution  issue  on  said  judgment  against  him,  the  said  A.  G. 
Sloo,  for  the  following  reasons  : 

'  1.  It  appears  from  the  record  in  the  cause,  that  no  process 

(a)  Such  a  motion  is  proper,  Lyon  vs.  Baldwin.  2  Gil.  R.  635;  Griggs  vs  Gear,  3  Gil.  R.  14; 
Lake  vs.  Cook,  15  111.  R.  357 ;  McKindley  vs.  Buck,  43  ID.  R.  4SS  ;  Harris  vs.  Hardeman  14 
How .  U.  S.  K.  3:34. 
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was  issued  and  served  upon  the  said  Sloo ;  neither  does  it  appear 
that   he    was   brought  into  Court  by  any  other  means. 

2.  It  appears  that  the  Judgment  was  rendered  upon  a  plea  of 
confession,  filed  by  Alfred  Cowles,  Esq.,  as  attorney  for  the  de- 
fendants, acting  under  a  power  or  warrant  of  attorney,  executed 
by  the  said  McClintoc  only,  as  a  partner  in  business  with  the 
said  Sloo,  and  not  executed,  or  in  any  way  assented  to,  by  the 
said  Sloo. 

3.  The  power  or  warrant  of  attorney  is  entirely  insufficient  to 
authorise  the  confession  of  the  judgment. 

4.  The  Court  had  no  jurisdiction  of  the  case. 

5.  The  judgment  ought  to  be  set  aside  as  to  the  said  Sloo,  for 
reasons  disclosed  in  the  affidavits  of  the  defendants. 

Henry  Starr, 
J.  Robinson, 
James  Semple.' 

The  judgment  referred  to,  is  in  the  following  words  and  figures, 
to  wit : 

4  Be  it  remembered,  that  on  Thursday  the  fourth  day  of  May, 
A.  D.  eighteen  hundred  and  thirty-seven,  came  the  President, 
Directors  and  Co.  of  the  State  Bank  of  Illinois,  by  their  attorney, 
J.  M.  Krum,  and  filed  in  open  Court  their  warrant  of  attorney, 
of  A.  G.  Sloo  and  Horatio  G.  McClintoc,  in  the  words  and 
figures  following,  to  wit : 
'  To  any  Attorney  of  any  Court  of  Record  in  and  for  the  State  of 

Illinois — 

You  are  hereby  authorized  to  appear  before  Albert  G.  Sloo 
and  Horatio  G.  McClintoc,  (trading  and  doing  business  under 
the  firm  and  style  of  A.  G.  Sloo  &  Co.,  in  Alton,)  in  any  such 
Court,  at  the  suit  of  the  President,  Directors  and  Company  of 
the  State  Bank  of  Illinois,  and  to  receive  a  declaration  for  us  in 
such  suit,  in  an  action  of  trespass  on  the  case  on  promises,  and 
thereupon  to  suffer  judgment  to  pass  against  us  in  such  action, 
for  the  sum  of  one  hundred  and  twenty-five  thousand  dollars,  by 
confession,  nil  dicil,or  non  sum  inforynatus,  and  to  release  all 
errors  of  such  judgment,  and  this  shall  be  your  sufficient  au- 
thority. 

Given  under  our  hands,  at  Alton,  this  20th  day  of  April,  A. 
D.  1837.  A.  G.  Sloo  "k  Co. 

In  presence  of  J.  M.  Krum. 
State  of  Illinois,  > 

Madison  county,      $ 

J.  M.  Krum  being  duly  sworn,  says  that  he  is  the  subscribing 
witness  to  the  foregoing  instrument  and  warrant  of  attorney,  that 
the  same  was  subscribed  in  his  presence  by  Horatio  G.  McClin- 
toc, for  the  firm  of  A.  G.  Sloo  k  Co.,  and  this  deponent  further 
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says  that  the  said  firm  of  A.  G.  Sloo  &  Co.  is  composod  of 
Albert  G.  Sloo  and  Horatio  G.  McClintoc,  and  that  they  are 
trading  and  doing  business  as  such  firm,  in  Alton,  Madison 
county,  and  State  of  Illinois.  And  this  affiant  says,  that  the  said 
above  warrant  of  attorney  was  signed  executed,  and  delivered 
to  the  said  President,  -Directors  and  Company  of  the  State  Bank 
of  Illinois,  on  the  20th  day  of  April,  1837,  the  day  of  the  date 
of  said  instrument,  and  that  at  the  time  of  signing  and  delivering 
the  same,  the  said  McClintoc,  for  the  said  A.  G.  Sloo  &  Co., 
acknowledged  that  he  signed  the  same  freely  and  voluntarily,  for 
the  uses  and  purposes  therein  expressed.  J.  M.  Krum. 

Subscribed  and  sworn  before  me,  this  3d  day 

of  May,    1837.      In  testimony  whereof  I 

have  hereto  set  my  hand  and  Notarial  Seal, 

this  3d  day  of  May,  1837. 

[l.  s.]  John  H.  Sparr, 

Notary  Public,  M.  C. 

At  which  day,  to  wit,  on  the  said  fourth  day  of  May,  A.  D. 
eighteen  hundred  and  thirty-seven,  came  the  said  plaintiffs  by 
their  attorney,  and  pray  that  judgment  be  entered  up  on  said 
warrant,  and  which  is  entered  in  the  words  following,    to  wit : 

President,  Directors  and  Company  of  the  "1  On  warrant  of  atty. 
State  Bank  of  Illinois  v.  Albert  G.  Sloo  |  JYarr — Cognovit. 
and  Horatio  G.  McClintoc,  trading  and  )■  Case, 

doing  business    under  the    name,    style,  |       Damages 
and  firm  of  A.  G.  Sloo  &  Co.  J  $200,000  00 

This  day  came  the  plaintiffs,  by  their  attorney,  and  filed  their 
declaration  herein,  and  the  said  defendants,  by  Alfred  Cowles, 
Esq.,  their  attorney,  duly  constituted  by  warrant  of  attorney, 
come  and  file  their  confession  and  cognovit,  and  by  their  attorney 
aforesaid,  confess  judgment  to  the  said  plaintiffs  for  the  sum  of 
one  hundred  and  twenty-five  thousand  dollars.  It  is  therefore 
considered  by  the  Court,  that  the  said  plaintiffs  recover  from  the 
said  defendants,  the  said  sum  of  one  hundred  and  twenty-five 
thousand  dollars,  so  as  aforesaid  confessed,  and  that  they  have 
execution  thereof,  &c. 

The  said  Sloo,  in  support  of  his  motion,  introduced  the  follow- 
ing affidavits  : 

'Albert  G.  Sloo    and  Horatio  G.  McClintoc,  )    Judgment,    May 
advs.  The  President,  Directors  and  Co.  of  >      term,  1837, 
the  State  Bank  of  Illinois.  )    for  $125,000. 

I,  Albert  G.  Sloo,  one  of  the  above  defendants,  being  sworn, 
depose  and  say,  that  I  was  not  in  the  State  of  Illinois  when  the 
warrant  of  attorney  was  executed,  (the  20th  April,  1837,)  under 
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which  the  judgment  was  confessed,  as  I  understand,  nor  did  I 
know  any  thing  of  its  execution  till  some  days  after,  nor  did  I 
suspect  that  it  was  contemplated.  The  first  information  I  had  of 
it,  was  communicated  to  me  by  Mr.  McClintoc,  when  I  objected 
to  it  I  immediately  went  to  my  attorneys,  Messrs.  Martin  and 
Murdock,  and  enquired  of  them  if  it  was  binding  upon  me,  or 
to  that  effect.  They  told  me  it  was  not  binding  upon  me.  I 
further  depose  and  say,  that  when  I  learned  from  Mr.  McClintoc, 
that  he  had  given  the  power  of  attorney,  he  stated  to  me  that 
when  it  was  brought  to  him  to  sign,  the  Cashier  of  the  Branch 
of  the  Bank  at  Alton,  and  the  attorney  of  the  Bank,  enquired  of 
him  if  he  had  any  authority  to  sign  for  me,  when  he  told  them 
he  had  not.  I  never  assented  to  the  execution  of  the  power  of 
attorney,  or  the  confession  of  the  judgment  under  it. 

I  further  depose  and  say,  that  when  the  judgment  was  ren- 
dered, there  was  not  then  due  and  owing  to  the  Bank,  by  the 
firm  of  A.  G.  Sloo  &  Co.,  more  than  from  forty  to  fifty  thousand 
dollars,  the  precise  sum  I  cannot  now  state  ;  that  the  judgment 
extended  to  and  covered  the  future  liability  of  A.  G.  Sloo  &  Co., 
and  was  for  certain  drafts  or  orders  made  by  them  on  a  mercan- 
tile house  in  New  Orleans,  and  by  that  house  accepted,  but  which 
were  thereafter  to  become  due,  and  which  A.  G.  Sloo  &  Co. 
would  not  be  liable  to  pay  to  the  Bank,  except  upon  the  default 
of  the  acceptor,  that  these  drafts  formed  at  least  seventy-five 
thousand  dollars  of  the  amount  of  the  judgment. 

A.  G.  Sloo. 
Sworn  to  and  subscribed  in  open  Court, 

23d  August,  1837.  John  Hay,  Clerk. 

I,  Horatio  G.  McClintoc,  being  sworn,  depose  and  say,  that 
when  I  executed  the  power  of  attorney  under  which  the  judg- 
ment was  confessed,  the  said  Sloo  was  not  present  ;  that  he  was 
not  at  the  time  in  the  State  of  Illinois,  nor  did  he  return  for 
several  days  after  ;  that  I  first  informed  him  that  I  had  executed 
it,  when  he  expressed  a  great  surprise  that  I  had  done  it,  and 
observed  that  I  had  no  right  to  do  it,  or  something  to  that  effect. 
I  further  say,  that  before  I  executed  the  power  of  attorney,  I 
was  enquired  of  both  by  the  Cashier  and  the  attorney  for  the 
Bank,  (Mr.  Krum,)  whether  I  had  any  authority  to  extend  it  for 
Mr.  Sloo  ;  I  replied  I  had  not.  Mr.  Sloo  being  absent  in  New 
Orleans,  the  Cashier  of  the  Bank  (for  its  safety  no  doubt)  seemed 
desirous  of  securing  to  the  Bank  Mr.  Sloo's  property  against 
other  creditors,  and  with  a  view  to  accomplish  this  purpose,  and 
under  an  impression  that  an  arrangement  would  be  made  between 
the  Bank  and  Mr.  Sloo,  on  his  return,  I  executed  the  power  of 
attorney  ;  I  did  not  believe  the  Bank  would  use  it,  nor  should  I 
have  signed  it,  if  I  had  been  under  the  impression  that  the  Bank 


432  DECEMBER  TERM,  1837. 


Sloo  v.  The  State  Bank  of  Illinois. 


■would  have  used  it,  as  has  been  done.  This  impression  was 
derived  from  my  conversations  with  the  Cashier.  I  acted  in  full 
persuasion  that  an  arrangement  would  be  made  with  the  Bank 
when  Mr.  Sloo  returned,  and  such  I  believe  was  the  impression 
of  the  Cashier,  and  I  felt  that  the  object  was  rather  to  secure  the 
property  of  Mr.  Sloo  from  his  other  creditors,  in  the  meantime, 
than  any  thing  else.  I  further  depose  and  say,  that  when  the 
power  of  attorney  was  given,  and  the  judgment  confessed,  not 
more  than  from  forty  to  fifty  thousand  dollars  was  then  due  to 
the  Bank  by  the  firm  of  A.  G.  Sloo  &  Co.,  and  that  more  than 
one  half  of  the  judgment  was  for  money  thereafter  to  become 
due,  and  extended  to  future  liabilities,  or  to  paper,  on  which  the 
said  A.  G.  Sloo  &  Co.  were  liable,  but  not  then  due. 

H.  G.  McClintoc' 
Sworn  to  and  subscribed  in  open  Court, 

23d  August,  1837.  John  Hay,  Clerk.' 

And  now  on  Thursday,  the  fourth  day  of  St.  Clair  Circuit 
Court,  in  the  year  aforesaid,  the  said  motion  came  on  to  be 
heard ;  the  said  Bank  appeared  by  their  counsel,  and  filed  the 
following  affidavits  ,  to  wit : 

'  J.  M.  Krum,  being  duly  sworn,  says,  that  on  or  about  the 
20th  day  of  April,  A.  D.  1837,  Horatio  G.  McClintoc  and 
Albert  G.  Sloo  were  partners  in  trade  under  the  name  and  firm 
of  A.  G.  Sloo  &  Co.,  at  Alton,  county  and  State  aforesaid  ;  that 
said  A.  G.  Sloo  &  Co.  were  at  that  time  indebted  to  the  Presi- 
dent, Directors  and  Company  of  the  State  Bank  of  Illinois,  as  this 
affiant  was  then  informed  by  said  Horatio  G.  McClintoc,  in  the 
sum  of  one  hundred  and  twenty- five  thousand  dollars ;  which 
amount  of  indebtedness  was  admitted  by  said  McClintoc,  in  my 
presence,  and  in  the  presence  of  James  H.  Lea,  Esq.,  agent  of 
said  Bank.  On  the  said  20th  dav  of  April  aforesaid,  it  was  pro- 
posed, in  my  presence,  by  said  James  H.  Lea,  and  in  the  pre- 
sence of  the  said  McClintoc,  that  said  A.  G.  Sloo  &  Co.  should 
confess  a  judgment  in  favour  of  said  Bank  for  the  said  sum  of 
one  hundred  and  twenty-five  thousand  dollars,  which  proposition 
was  agreed  to  by  said  McClintoc  ;  and  this  affiant  wTas  requested 
by  said  Lea  and  said  McClintoc  to  draw  and  prepare  a  warrant 
of  attorney,  for  the  purpose  of  confessing  said  judgment ;  which 
was  done,  and  the  said  McClintoc  signed  the  name  of  the  said 
firm  of  A.  G.  Sloo  &  Co.  to  the  same.  And  this  affiant  says 
that  at  the  time  of  signing  said  warrant  of  attorney,  this  affiant 
explained  the  contents,  force,  and  effect  of  signing  the  same,  and 
said  McClintoc,  after  such  explanation,  signed  the  same  with  a 
full  knowledge  of  the  contents,  force,  and  effect  of  the  same,  as 
he  admitted  to  me  at  the  time  of  signing  the  same  ;  which  said 
warrant   of   attorney    was    the    only   one  ever   signed   by  said 
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McClintoc  in  favor  of  said  Bank,  to  the  knowledge  or  informa- 
rion  of  this  affiant.  And  this  affiant  further  says,  that  soon 
after  said  warrant  of  attorney  was  signed  and  delivered  as 
aforesaid,  on  or  about  the  third  day  of  May  last  past,  said  Albert 
O.  Sloo,  one  of  said  firm  of  A.  G.  Sloo  &  Co.,  at  Alton,  enquired 
of  this  affiant  whether  I  had  the  said  warrant  of  attorney  in  my 
possession,  to  which  I  replied,  it  was  in  the  possession  of  James 
H.  Lea,  Esq.  aforesaid.  The  said  Sioo  then  enquired  the  date 
of  the  said  warrant  of  attorney,  and  its  contents,  force,  and  effect, 
which  enquiry  this  affiant  answered  by  explaining  to  said  Sloo,  as 
I  had  previously  explained  to  McClintoc,  the  contents,  force,  and 
effect  of  the  same,  after  which  said  Sloo  replied  "  It  is  all  right, 
I  suppose."  During  the  same  conversation  with  said  Sloo,  re- 
lative to  said  warrant  of  attorney,  he  remarked  that  he  had  never 
authorized  his  partner,  McClintoc,  to  confess  such  a  judgment, 
but  said  he  supposed  it  would  make  no  difference,  as  he  intended 
to  effect  some  amicable  adjustment  with  the  Bank  relative  to  his 
indebtedness — or  words  to  that  effect ;  the  whole  conversation  I 
cannot  now  recall  to  mind  verbatim  ;  the  above  is  in  substance 
what  passed  between  us.  And  this  affiant  further  says  that  the 
above  conversation  was  had  before  the  said  judgment  on  the 
warrant  of  attorney  was  perfected — but  was  during  the  same 
week  that  judgment  was  entered  up.  During  said  conversation 
above  mentioned,  the  said  A.  G.  Sloo  did  not  dissent  to  the 
signing  of  said  warrant  of  attorney,  in  any  other  way  or  by  any 
other  words  than  the  foregoing.  From  the  foregoing  conversa- 
tion, the  impression  was  left  on  my  mind  at  the  time,  that  he 
(Sloo)  ratified  the  act  of  McClintoc  in  signing  said  warrant  of 
attorney.  About  two  days  after  said  first  conversation,  (and 
after  said  judgment  by  confession  had  been  entered  up,)  said 
Sloo  met  this  affiant  at  his  office  in  Alton,  and  in  conversatoin 
said  he  had  never  authorized  said  McClintoc  to  sign  a  confession 
of  judgment  for  him,  and  that  he  should  not  assent  to  it.  This 
affiant  further  says  that  said  Sloo  first  received  information  of 
the  signing  of  said  warrant  of  attorney  from  some  person  other 
than  this  affiant,  for  the  reason  that  he  (Sloo)  introduced  the 
subject  in  conversation,  at  the  time  first  above  named  ;  and  that 
he  never,  to  my  knowledge,  gave  notice  to  the  said  Bank,  that  he 
did  not  ratify  the  act  of  McClintoc,  until  after  judgment  had 
been  entered  up  on  said  warrant  of  attorney.  The  foregoing 
contains  in  substance  the  whole  of  the  conversations  referred  to 
above,  to  the  best  of  my  knowledge  and  belief. 

J.  M.  Krum. 

James  II.  Leo,  being  duly  sworn,  deposeth  ami  saith,  that  he 
is  the  Cashier  of  the  Alton  Branch  of  the  State  Bank  of  Illinois, 
and  has  been  for  the  last  ten  months.     That  he  is  well  acquainted 
III.  Rep.  Vol.  2—28 
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with  Albert  G.  Sloo  and  Horatio  G.  McClintoc,  lately  doing 
business  in  the  town  of  Alton,  county  and  State  aforesaid — and 
that  said  Sloo  and  McClintoc  were  partners  in  trade,  doing  busi- 
ness under  the  name,  style,  and  firm  of  A.  G.  Sloo  &  Co.,  on  the 
twentieth  day  of  April  last  past,  and  for  some  days  afterwards. 
That  this  deponent  as  Cashier  as  aforesaid,  previous  to  the  twen- 
tieth day  of  April  last  past,  called  upon  the  said  McClintoc  as 
one  of  the  firm  of  A.  G.  Sloo  &  Co.,  to  give  to  this  deponent,  as 
Cashier  as  aforesaid,  a  warrant  of  attorney  to  the  State  Bank  of 
Illinois,  for  the  amount  of  A.  G.  Sloo  &  Co.'s  indebtedness  to  the 
Bank.  That  on  the  twentieth  day  of  April  last,  as  aforesaid,  the 
said  McClintoc  as  one  of  the  firm,  and  in  the  name  of  the  firm, 
gave  to  Davis  and  Kruni,  the  then  attornies  for  the  Bank,  a  war- 
rant of  attorney,  for  the  sum  of  one  hundred  and  twenty- five 
thousand  dollars,  which  amount  was  agreed  upon,  between  the 
said  Lea  and  the  said  McClintoc,  acting  for  the  firm  of  A.  G. 
Sloo  &  Co.,  would  be  sufficient  to  cover  the  entire  indebtedness 
of  A.  G.  Sloo  &  Co.  to  the  State  Bank  of  Illinois.  And  this  de- 
ponent further  saith,  that  he,  this  deponent,  also  agreed  with 
said  A.  G.  Sloo  &  Co. ,  that  he,  as  the  Cashier  of  the  Alton  Branch 
as  aforesaid,  would  endorse  upon  the  execution,  or  cause  the  attor- 
nies for  the  Bank  to  have  endorsed  upon  the  execution  issued 
upon  the  judgment  which  should  be  entered  up  by  virtue  of  the 
warrant  of  attorney,  so  executed  as  aforesaid,  by  the  said  McClin- 
toc, as  one  of  the  firm,  and  in  the  name  of  the  firm  of  A.  G. 
Sloo  &  Co.,  any  amount  which  should  prove  not  to  be  due  to 
the  State  Bank  of  Illinois,  after  the  bills  of  exchange,  either 
drawn  or  endorsed,  by  A.  G.  Sloo  &  Co. ,  as  aforesaid,  should  be 
returned  to  the  Bank.  And  this  deponent  further  saith,  upon  a 
careful  calculation  which  this  deponent  caused  to  be  made,  and 
which  he  believes  to  be  correct,  there  is  due  and  owing  from  the 
said  A.  G.  Sloo  &  Co.,  to  the  President,  Directors  and  Company 
of  the  State  Bank  of  Illinois,  for  bills  of  exchange,  either  drawn 
or  endorsed  by  the  said  A.  G.  Sloo  &  Co.,  the  just  and  full  sum 
of  one  hundred  and  ten  thousand  seven  hundred  and  thirty-seven 
dollars  and  thirty-nine  cents  ;  and  that  the  difference  between 
the  said  above  mentioned  sum,  and  the  sum  of  one  hundred  and 
twenty-five  thousand  dollars,  he,  this  deponent,  has  directed 
George  T.  M.  Davis,  as  the  attorney  of  the  Bank,  to  have  enter- 
ed on  the  execution  now  in  the  hands  of  the  sheriff  of  the  county 
of  Madison  and  State  of  Illinois — which  said  execution  was 
issued  upon  the  judgment  entered  up  as  hereinbefore  particularly 
set  forth,  by  the  State  Bank  of  Illinois,  and  against  Albert  G. 
Sloo  and  Horatio  G.  McClintoc  as  aforesaid,  trading  and  doing 
business  under  the  name,  style,  and  firm  of  A.  G.  Sloo  &  Co. 
And  this  deponent  further  saith  that  the  entire  indebtedness  of  the 
said  Sloo  and  McClintoc  was  created  in  the  name  of  A.  G.  Sloo 
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&  Co.,  and  at  the  Alton  Branch  of  the  State  Bank  of  Illinois  ; 
and  that  the  amount  above  set  forth  as  due  and  owing  to  the 
Bank,  is  so  due  and  owing  from  said  Sloo  and  McClintoc  as  part- 
ners in  trade,  &e.,  and  that  no  part  thereof  is  the  individual  in- 
debtedness of  either  Albert  G.  Sloo  or  Horatio  G.  McClintoc, 
but  that  the  whole  amount  aforesaid,  is  due  and  owing  to  the. 
Bank  aforesaid,  as  the  indebtedness  of  A.  G.  Sloo  &  Co.,  and  this 
deponent  further  saith  that  the  warrant  of  attorney  above  refer- 
red to,  is  the  only  one  that  has  been  executed  either  by  the  said 
A.  G.  Sloo  k  Co.  or  by  Albert  G.  Sloo  or  Horatio  G.  McClin- 
toc to  the  State  Bank  of  Illinois,  and  this  deponent  further  saith 
that  at  the  time  the  aforesaid  A.  G.  Sloo  &  Co.,  by  Horatio  G. 
McClintoc,  as  one  of  the  firm  and  in  the  name  of  the  firm  of  A. 
G.  Sloo  &  Co  ,  made  and  executed  the  aforesaid  warrant  of  attor- 
ney, A.  G.  Sloo  was  absent  from  the  town  of  Alton,  county  and 
State  aforesaid,  and  that  the  said  firm  of  A.  G.  Sloo  k  Co.  had 
failed — but  that  within  a  day  or  two  after  the  execution  of  the 
aforesaid  warrant  of  attorney,  the  said  A.  G.  Sloo  returned  to 
Alton — that  between  the  time  of  the  said  A.  G.  Sloo's  return, 
and  the  day  upon  which  the  judgment  was  entered  up,  some 
eight  or  ten  days  intervened,  and  that  during  said  term  of  eight 
or  ten  days,  this  deponent  and  the  said  Sloo  had  conversations 
relative  to  A.  G.  Sloo  k  Co.'s  indebtedness  to  the  Bank  as  afore- 
said, in  several  of  which  said  conversations,  the  power  of  attor- 
ney to  confess  judgment  and  upon  which  the  judgment  was  con- 
fessed by  A.  G.  Sloo  and  Co.  to  the  State  Bank  of  Illinois,  was 
mentioned  and  referred  to  by  the  said  Sloo,  that  in  each  and  all 
of  those  conversations  so  had,  and  in  which  the  aforesaid  warrant 
of  attorney  was  spoken  of  by  the  said  Sloo  to  this  deponent — the 
said  Sloo  never  did  either  directly  or  indirectly  intimate  to  this 
deponent  that  he,  the  said  Sloo,  did  not  consider  the  warrant  of 
attorney  to  confess  judgment  as  aforesaid  binding  upon  him  the 
said  Sloo,  but  on  the  contrary  from  the  tenor  and  effect  of  each 
and  all  of  such  conversations  so  had  as  aforesaid,  the  said  Sloo 
always  left  the  firm  impression  upon  the  mind  of  this  deponent, 
that  such  confession  so  made  and  executed  as  aforesaid,  was  all 
right,  and  that  he,  the  said  Sloo,  acquiesced  in  the  said  McClin- 
toc's  giving  the  confession  as  aforesaid — that  such  impressions, 
so  made  upon  the  mind  of  this  deponent  as  aforesaid,  were  always 
made  from  the  conversation  had  by  the  said  Sloo  and  this  depo- 
nent. 

And  this  deponent  further  saith,  that  on  or  about  the  second 
day  of  May  last  past,  and  previous  to  the  entering  up  of  the  judg- 
ment as  aforesaid,  this  deponent  called  upon  said  Sloo  and  proposed 
to  him  to  offer  to  the  Bank  a  mortgage  on  his  the  said  Sloo's  real 
estate,  and  to  hold  the  personal  security  the  Bank  then  had  in 
addition  to  said  mortgage — that  said  Sloo  replied  thereto,  he  the 
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said  Sloo  would  think  of  it,  and  inform  this  deponent  the  next 
day — that  this  deponent  saw  said  Sloo  the  next  day,  and  asked 
said  Sloo  if  he  had  thought  of  it,  that  said  Sloo  replied  to  this 
deponent  he  had,  but  that  it  was  too  hard,  and  further  replied  to 
this  deponent  as  follows — "  The  bank  does  not  intend  to  come 
to  fair  terms  with  me,  they  have  me  in  their  power,  and  next  will 
be  down  upon  me  with  our  confession  of  judgment,  and  ruin  me." 
And  this  deponent  further  saith  he  distinctly  recollects  the  last 
above  referred  to  conversation,  as  it  was  the  last  conversation  had 
with  said  Sloo  tipon  the  subject,  and  that  immediately  thereafter 
he  instructed  John  M.  Krum,  then  of  the  firm  of  Davis  and  Krum, 
to  cause  the  judgment  to  be  entered  up  in  the  St.  Clair  Circuit 
Court,  which  was  accordingly  done.  And  this  deponent  further 
saith  that  to  the  knowledge  or  belief  of  this  deponent,  the  said 
Sloo  never  has  given  any  of  the  officers  of  the  State  Bank  of  Illi- 
nois, or  of  the  Alton  Branch  of  the  State  Bank,  any  notice  what- 
ever  that  he  did  not  consider  himself,  the  said  Sloo,  as  bound  by 
the  act  of  H.  G.  McClintoc  in  giving  the  aforesaid  warrant  of 
attorney,  until  within  the  last  five  days — and  from  the  usual  and 
common  mode  of  said  Bank's  transacting  its  business — if  any 
such  notice  had  been  given  to  any  other  of  the  officers  of  the 
Bank  than  this  deponent,  said  notice  or  a  copy  thereof  would  have 
been  given  to  this  deponent.  And  this  deponent  further  saith, 
that  no  such  notice  as  aforesaid  was  ever  given  to  this  deponent 
either  in  writing  or  orally.  And  this  deponent  further  saith  that 
he  has  no  interest  either  directly  or  indirectly  in  the  event  of  this 
suit,  and  further  this  deponent  saith  not. 

J.  H.  Lea. 

Benjamin  F.  Edwards  being  duly  sworn,  deposeth  and  saith, 
that  he  is  a  director  in  the  Alton  Branch  of  the  State  Bank  of 
Illinois,  and  that  he  is  acquainted  with  Albert  G.  Sloo  and  Ho- 
ratio G.  McClintoc  lately  trading  and  doing  business  under  the 
name,  style,  and  firm  of  A.  G.  Sloo  &  Co.  ;  that  a  day  or  two 
after  A.  G.  Sloo's  return  to  Alton,  this  deponent  was  present  at 
a  conversation  had  between  said  Sloo,  this  deponent,  and  two  or 
three  others,  that  the  whole  of  said  conversation  so  had  as  afore- 
said, was  relative  to  A.  G.  Sloo  &  Co.'s  indebtedness  to  the  State 
Bank  of  Illinois,  and  for  which  said  indebtedness  the  judgment 
at  the  St.  Clair  Circuit  Court  was  obtained  by  the  Bank  against 
the  said  Sloo  and  McClintoc — that  in  the  course  of  said  conver- 
sation, the  said  Sloo  remarked  to  this  deponent  and  to  the  others 
in  the  room  "  I  am  in  the  power  of  the  Bank  and  next  you  will" 
(meaning  the  Bank  can)  "  come  down  upon  me,"  or  words  to 
that  effect — that  from  the  tenor  of  the  whole  of  said  conversa- 
tion, this  deponent  expressly  understood  the  said  Sloo  to  allude 
to  the  power  of  attorney  executed  by  H.  G.  McClintoc  in  the 
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name  of  and  as  one  of  the  firm  of  A.  G.  Sloo  &  Co.,  and  then 
held  by  the  Bank,  and  upon  which  the  judgment  in  the  St.  Clair 
Circuit  Court  was  confessed  by  said  Sloo  and  McClintoc.  And 
that  from  the  whole  tenor  of  said  conversation,  this  deponent 
expressly  understood  the  said  Sloo  as  assenting  to  the  act  of  the 
said  McClintoc  in  giving  the  aforementioned  warrant  of  attorney. 
That  the  said  Sloo  did  not  at  that  time  or  at  any  other  time 
previous  to  entering  up  the  judgment  aforesaid,  dissent  either 
directly  or  indirectly  in  my  presence  from  the  act  of  said 
McClintoc  in  giving  the  aforementioned  warrant  of  attorney,  and 
that  said  conversation  took  place  some  days  previous  to  entering 
up  the  judgment  aforesaid  against  said  Sloo  and  McClintoc. 

B.  F.  Edwards. 

Henry  K.  Lathy  being  duly  sworn,  deposeth  and  saith,  that 
he  is  a  director  in  the  Alton  Branch  of  the  State  Bank  of  Illinois, 
and  that  he  is  acquainted  with  Albert  G.  Sloo  and  Horatio  G. 
McClintoc  lately  trading  and  doing  business  under  the  name, 
style,  and  firm  of  A.  G.  Sloo  &  Co.;  that  the  next  day  after  A. 
G.  Sloo's  return  to  Alton,  this  deponent  was  present  at  a  conversa- 
tion had  between  said  Sloo,  this  deponent,  and  three  or  four  others,* 
that  the  whole  of  said  conversation  so  had  as  aforesaid,  was  re- 
lative to  A.  G.  Sloo  and  Co.'s  indebtedness  to  the  State  Bank  of 
Illinois,  and  for  which  said  indebtedness,  the  judgment  of  the 
St.  Clair  Circuit  Court  was  obtained  by  the  Bank  against  the 
said  Sloo  and  McClintoc — that  in  the  course  of  said  conversation 
the  said  Sloo  remarked  to  this  deponent  and  to  the  others  in  the 
room,  "  I  am  in  the  power  of  the  Bank,  and  next  week,  you  " 
(meaning  the  Bank)  "  can  come  down  upon  me" — that  from  the 
tenor  of  the  whole  of  said  conversation,  this  deponent  expressly 
understood  the  said  Sloo  to  allude  to  the  power  of  attorney 
executed  by  H.  G.  McClintoc,  in  the  name  and  as  one  of  the 
firm  of  A.  G.  Sloo  &  Co.,  and  then  held  by  the  Bank,  and  that 
from  the  whole  tenor  of  said  conversation,  this  deponent  ex- 
pressly understood  the  said  Sloo  as  assenting  to  the  act  of  the 
said  McClintoc  in  giving  the  aforementioned  warrant  of  attorney. 
That  the  said  Sloo  did  not  at  that  time  or  any  other  time  pre- 
vious to  entering  up  the  judgment  aforesaid,  dissent  either 
directly  or  indirectly  from  the  act  of  said  McClintoc  in  giving 
the  aforementioned  warrant  of  attorney,  and  that  said  conversa- 
tion took  place  some  days  previous  to  entering  the  judgment 
aforesaid  against  the  said  Sloo  and  McClintoc — and  this  de- 
ponent further  saith  he  has  no  interest  cither  directly  or  in- 
directly in  the  event  of  this  suit. 

H.  K.  Lathy. 

And  after  arguments    of  counsel   and  due  consideration,   the 
Court  overruled  said  motion,  to  which   opinion  and   decision    of 
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the  Court,  the  said  Sloo,  by  his  counsel,  excepts,  and  prays  the 
Court  to  sign  and  seal  this  his  bill  of  exceptions. 

Sidney  Breese,     [l.  s.] 

The  record   also  states,  "And  thereupon  on  Wednesday  the 
23d  of  August,  1837,  the  following  entry   is    entered  on  the  re- 
cords of  this  Court,  to  wit  : 
The  President,  Directors,  and  Company  } 
of  the  State  Bank  of  Illinois  v.    A.    G.  > 
Sloo  and  Horatio  G.  McClintoc.  ) 

And  now  at  this  day  came  the  plaintiffs  by  Geo.  T.  M.  Davis 
their  attorney  and  freely  here  in  Court  remit  to  the  said  defend- 
ants the  sum  of  fourteen  thousand  two  hundred  and  twenty-two 
dollars  and  sixty-one  cents,  part  of  the  damages  above  by  the  said 
defendants  confessed  to  be  due." 

J.  Semple,  D.  J.  Baker,  and  H.  Eddy  argued  the  cause  for 
the  plaintiff  in  error.  A  written  argument  on  the  part  of  the 
plaintiff  in  error,  by  J.  Robinson,  was  also  read. 

A.  Cowles,  S.  T.  Logan,  T.  Ford,  and  H.  Gamble,  for  the 
•defendants  in  error. 

Smith,  Justice,  delivered  the  opinion  of  the  Court  :(1) 

This  is  a  writ  of  error,  prosecuted  on  the  part  of  Sloo,  to  re- 
verse the  judgment  entered  in  this  cause  against  him,  on  the  fol- 
lowing statement  of  facts  appearing  on  the  record  : 

A  judgment,  by  confession,  was  entered  in  the  St.  Clair  Cir- 
cuit Court,  in  favor  of  the  defendants  in  error,  against  Sloo  and 
McClintoc,  trading  under  the  firm  of  Sloo  &  Co.,  for  $125,000. 

This  confession  is  made  by  Alfred  Cowles,  an  attorney  of  that 
Court,  under  a  warrant  of  attorney,  executed  by  McClintoc  alone, 
in  the  name  of  the  firm,  without  seal,  authorizing  any  attorney 
of  any  Court  in  this  State  to  appear  for  the  partners  and  confess 
the  judgment.  It  further  appears  that  the  residence  and  place  of 
business  of  the  plaintiffs  in  error,  was  at  Alton,  in  the  county  of 
Madison,  where  the  warrant  of  attorney  was  executed.  No  bond 
or  evidence  of  previous  indebtednes  was  filed  or  exhibited  to  the 
Court  with  the  power  of  attorney  on  which  the  judgment  was 
confessed,  but  the  bare  authority  only  to'  confess  the  judgment 
for  the  sum  specified,  appears  to  have  been  filed  when  the  con- 
fession was  entered. 

At  the  term  immediately  subsequent  to  the  rendition  of  this 
judgment,  Sloo  appeared,  and  upon  affidavits  filed,  moved  the 
Circuit  Court  to  set  aside  the  judgment,  or  restrain  the  levying  of 
the  execution  upon  his  property,  because  he  never  executed  the 
power,  nor  authorized  McClintoc  to  execute  it  for  him. 

The  Circuit  Court  denied  the  motion,  to  which  the  plaintiff  in 
error  excepted  and  filed  his  bill  of  exceptions. 

(1)  Lockwood,  Justice,  dissented  from  the  opinion  of  the  Court. 
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The  plaintiff  in  error,  Sloo,  assigns  for  error  the  refusal  of  the 
Circuit  Court  to  grant  his  application,  and  to  set  aside  the  said 
judgment  as  to  him,  or  to  restrain  the  execution  of  the  judgment 
as  to  him,  and  also  makes  a  general  assignment  of  errors,  to  which 
the  defendants  have  joined. 

A  preliminary  question  has  been  raised  by  the  counsel  for  the 
Bank,  which  it  is  necessary  to  dispose  of,  as,  on  that  disposition, 
the  further  action  of  this  Court  will  depend. 

It  is  contended  that  the  assignment  of  errors  in  this  case,  is  an 
assignment  of  errors  in  fact,  not  cognizable  in  this  Court. 

The  transcript  returned  upon  the  writ  of  error,  commences 
with  the  application,  notice  of  motion,  and  reasons  for  moving  to 
set  aside  the  judgment  as  to  the  applicant,  and  then  recites  that 
judgment,  together  with  the  warrant  of  attorney,  the  proof  its 
execution  and  the  declaration  and  confession  ;  after  which  follow 
the  affidavits  of  the  several  parties,  and  the  refusal  of  the  Court 
to  grant  the  motion  ;  all  this  is  contained  in  the  bill  of  excep- 
tions, signed  by  the  circuit  judge ;  after  which  is  a  remittitur, 
entered  on  the  next  day  after  the  decision  on  the  motion,  by  the  plain- 
tiffs'   attorney,  for  $14,222  61. 

That   the  record  is  inartificially  drawn  up ,  may  be  readily  con- 
ceded.    The   record  should  have  presented  the  proceedings  in  the 
order  of  time  in  which  they  transpired,  commencing  with  those  on 
the  rendition  of  the  judgment.     Then  the  subsequent  application 
and  proceedings  had  thereon,  should  have  followed  ;  but  becuuse 
this  clerical  error  has  transpired,  it  will  not,  we  conceive,  make 
the    assignment   of  errors  an  assignment  of  errors  in  fact.     We 
apprehend  the  counsel  has  been  misled  in  this  particular,  and  con- 
sidered the   question  in  a  different  aspect  from  that  in  which  the 
proceedings   appear.     But  are  we  to  sacrifice  substance  to  mere 
form  ?     And   is  the  inverted  order  of  time  in  which  the  proceed- 
ings are  presented  here,  to  be  a  sufficient  reason  for  refusing  that 
justice    which  the  very  right  of  the  case,  as  presented  by  the 
record,    shall  demand,  and  turn  the  party  round  to  sue  out  a  writ 
of  error  coram  vobis,  which  has  been  disused  and  superceded  by 
the   more   summary  mode  of  a  direct  application  to  the  Court  for 
the  rightful  exercise  of  its  own  powers,  over  its  proceedings  and 
those  of  its  officers? 

We  think  the  exception  not  well  taken.  The  question  pre- 
sented in  the  Court  below,  was  whether  a  judgment,  unauthorized 
and  illegal,  had  been  rendered  as  to  Sloo?  That  depended  on 
the  authority  of  McClintoc  to  authorize  the  confession  in  favor 
of  the  Bank,  in  the  name  of  Sloo.  The  affidavit  establishing  the 
due  execution  of  the  power  by  McClintoc,  filed  with  the  declara- 
tion, and  on  which  proof  the  judgment  was  ordered  to  be  entered, 
shows  that  McClintoc,  as  the  partner,  without  the  consent  or  au- 
thority of  Sloo,  executed  the  power  in  question  ;  and  consequently 
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the  legal  point  to  be  determined,  is,  whether  such  a  power,  so 
executed,  will  authorize  the  rendition  of  the  judgment  against  the 
other  partner,  who  neither  authorized  nor  assented  to  the  con- 
fession. Apart  then  from  the  affidavits  on  which  Sloo  based  his 
application  for  setting  aside  the  judgment  as  to  him,  the  Circuit 
Court  had,  in  the  original  proceedings,  evidence  entirely  sufficient, 
on  which  to  determine  the  irregularity  of  the  proceedings  and  of 
the  erroneous  character  of  the  judgment  rendered,  without  recur- 
ring to  evidence  aliunde  the  record.  It  is  true,  the  special  er- 
rors assigned  in  this  Court,  go  to  the  refusal  to  grant  the  mo- 
tion, and  do  not  specify  this  particular  ground  in  the  original 
record.  Still  we  conceive  we  are  bound  to  consider  the  whole 
proceeding  as  fairly  before  the  Court,  without  regarding  the  man- 
ner in  which  the  clerk  has  made  them  up,  and  that  this  portion 
of  the  record,  as  well  as  that  relating  to  the  facts  stated  in  the 
affidavits  by  both  parties,  was  equally  before  the  Circuit  Court, 
as  it  most  clearly  is  here. 

The  defendants  in  error,  having  joined  in  error,  might  also  be 
considered  as  waiving  all  objection,  if  the  rigid  rules  of  pleading 
were  insisted  on,  the  joinder  being  only  considered  as  a  demurrer 
to  the  assignment  of  errors  in  cases  where  the  errors  are  not  well 
assigned,  and  contradict  the  record.  It  is  strenuously  insisted, 
that  this  Court  connot  decide  this  case  without  determining  ques- 
tions of  fact  without  the  record,  in  judging  whether  the  Circuit 
Court  erred  in  refusing  to  set  aside  the  judgment  on  the  applica- 
tion made,  and  that  it  has.no  jurisdiction  for  such  purpose. 

It  is  a  sufficient  answer  to  this  objection  to  quote  the  jurisdic- 
tion expressly  conferred  by  statute  :  "To  determine  all  matters 
of  appeal,  error,  or  complaint  from  the  judgment  or  decree,  of 
any  of  the  Circuit  Courts  in  this  State,  and  from  such  other  in- 
ferior courts  as  may  hereafter  be  established  by  law,  in  all  mat- 
ters of  law  and  equity,  wherein  the  rules  of  law  or  principles  of 
equity,  appear,  from  the  files,  records,  or  exhibits  of  any  such 
court,  to  have  been  erroneously  adjudged  and  determined." 

It  is  then  the  judgment  of  the  law  on  the  facts,  as  they  appear 
in  the  record,  which  is  to  be  investigated  to  ascertain  whether  it 
has  been  correctly  pronounced,  as  it  shall  appear  to  have  been 
decided  in  the  proceedings  brought  up,  and  not  a  new  investiga- 
tion of  facts  de  hors  the  record.  The  expressions  used  in  the 
statute  defining  the  jurisdiction  of  this  Court,  we  agree,  are  not 
to  be  extended  to  give  this  Court  cognizance  of  cases  in  pro- 
ceedings or  judgments  merely  interlocutory  ;  but  we  aver  that 
whenever  a  decision  takes  place  in  any  of  the  Circuit  or  inferior 
Courts  of  record  of  this  State,  which  is  final,  and  of  which  a  re- 
cord can  be  made,  and  which  shall  decide  the  right  of  property 
or  personal  liberty,  complete  jurisdiction  is  conferred  on  this 
Court  to  hear  and  determine  the  same.     Coke,  in  his  Commen- 
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taries  on  Littleton,  saith.  that  "  A  writ  of  error  lieth  when  a  man 
is  grieved  by  an  error  in  the  foundation,  proceedings,  judgment, 
or  execution  in  a  cause  ;"  and  can  it  be  said  there  is  no  grievance 
in  the  rendering  a  judgment  against  one  who  is  not  summoned 
to  appear  in  court,  and  who  has  not  authorized  the  judgment, 
nor  been,  by  his  consent,  a  party  to  it  ?  This  Court  having  a 
revisionary  power  over  all  errors  happening  in  the  Circuit 
Court  where  the  cause  was  prosecuted,  and  that  Court  having 
entertained  jurisdiction  of  the  cause,  and  of  the  particular  point 
presented,  it  cannot  now  be  objected  here,  that  this  Court  has  no 
power  to  revise  those  proceedings.  It  seems  to  us,  that,  if  the 
reasoning  of  the  defendant's  counsel  was  correct,  the  adoption  of 
his  doctrine  would  lead  to  an  almost  entire  subversion  of  the 
object  for  which  this  tribunal  was  created.  There  is  nothing, 
then,  in  the  present  case,  to  distingush  it  from  an  ordinary  case 
of  a  writ  of  error,  and  as  such  we  proceed  to  the  merits  of  the 
grounds  assigned  for  error. 

That  the  Circuit  Court  should  have  vacated  the  judgment  as 
to  Sloo,  we  cannot  entertain  a  doubt ;  for,  as  has  been  before  re- 
marked, the  affidavit  of  the  witness  to  the  execution  of  the  power 
of  attorney,  under  which  the  judgment  was  confessed  and  entered 
up,  expressly  declares  that  the  power  was  signed  by  McClintoc 
for  the  firm  of  A.  G.  Sloo  &  Co.,  and  it  does  not  appear  that 
McClintoc  had  the  least  authority  whatever  for  doing  the  act. 

Without  then  recurring,  for  the  present,  to  the  affidavits  and 
proofs  exhibited  on  the  motion,  the  simple  question  is  presented, 
whether  one  partner  can  confess  a  judgment  in  the  name  of  his 
co-partner. 

It  is  undeniable,  that  unless  there  be  an  express  authority  to 
the  partner  from  the  other,  or  he  assent  to  it,  the  power  of 
attorney  executed  by  one  partner  in  the  name  of  the  other,  as  to 
him,  is  void.  The  whole  current  of  British  and  American  au- 
thorities sustains  this  rule.  Indeed,  we  have  not  seen,  nor  do  we 
know  of  a  single  case  to  the  contrary. 

In  general,  the  power  of  attorney  to  confess  the  judgment,  is 
accompanied  by  a  bond,  as  evidence  of  the  indebtedness  or 
amount  due. 

How  or  when  this  peculiar  security  for  a  debt  authorizing  a 
creditor  to  sign  a  judgment  and  issue  execution  without  even 
issuing  a  writ,  was  first  invented,  does  not  appear.  Chitty,  in 
commenting  on  it,  says,  "It  has  now  become  one  of  the  most 
usual  collateral  securities  on  loans  of  money,  or  contracts  to  pay 
an  annuity,  and  for  debts  due,  but  is  usually  accompanied  with 
some. other  deed  or  security."  It  is  also  under  seal.  In  the 
present  case  ,  the  power  has  no  seal,  and  it  has  therefore  been 
supposed  to  place  the  case  on  a  different  footing  from  the  ad- 
judged cases,  most  of  which  assign,  as  a  reason  why   one  partner 
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cannot  confess  a  judgment  in  the  name  of  the  other,  that  he  can- 
not bind  the  co-partnership  by  an  act  under  seal.  The  ancient 
reason,  in  the  earliest  cases  in  which  the  question  arose,  was,  that 
the  seal  of  the  other  partner  was  his  private  property,  and  could 
not  be  subject  to  the  control  or  use  of  the  other.  Another  given 
is,  that  it  is  an  act  not  within  the  limits  of  co-partnership  busi- 
ness. 

In  the  case  of  Harrison  v.  Jackson,  Sykes,  and  Rushforth,(l) 
the  agreement  related  to  a  partnership  transaction,  was  under 
seal  and  executed  by  Sykes,  the  other  partners  not  being  present. 
In  an  action  of  covenant  against  the  three  partners,  on  this  agree- 
ment, Lord  Kenyon,  who  gave  the  opinion  of  the  Court,  said  he 
admitted  the  authority  of  the  partners  according  to  the  law  mer- 
chant, or  mercantile  transactions,  but  denied  that  any  power 
existed  to  bind  each  other  by  seal,  unless  a  particular  power  be 
given  for  that  purpose  ;  and  furthermore  remarked,  that  it  would 
be  a  most  alarming  doctrine  to  the  mercantile  world,  if  one  part- 
ner could  bind  the  others  by  such  a  deed  as  the  one  in  question. 
It  would  extend  to  cases  of  mortgages,  and  would  enable  a  part- 
ner to  give  a  favorite  creditor  a  real  lien  on  the  estates  of  the 
other  partners.  In  the  cases  of  Ball  v.  Demsterville,(2)  Clement 
v.  Brash, (3). Murphy  v.  Bloodgood,(4)  Green  v.  Beal,(5)  Mot- 
teux  v.  St.  Aubin,(6)  Ton  v.  Goodrich, (7)  the  same  principle 
was  recognized.  In  Pearson  v.  Hooker,(8)  it  was  decided  that 
one  partner  may  release  a  debt  due  the  partnership  by  a  deed 
under  seal. 

Kent,  Chief  Justice,  however,  distinguishes  this  particular  case 
from  the  class  of  cases  referred  to,  "because  there  was  no  attempt 
to  charge  the  partnership  with  a  debt  by  means  of  a  speciality, 
but  it  is  the  ordinary  release  of  a  partnership  debt.  Each  part- 
ner is  competent  to  sell  the  effects,  or  to  compound,  or  discharge 
the  partnership  demands  ;  each  having  an  entire  control  over  the 
personal  estate." 

The  Supreme  Court  of  New  York,  in  the  case  of  M'Bride  v. 
Hogan,  after  an  elaborate  examination  of  all  the  cases  bearing  on 
this  question,  came  to  the  conclusion,.  "That  one  partner  cannot 
do  any  act  under  seal,  to  affect  the  interest  of  his  co-partner,  un- 
less it  is  to  release  a  debt."  It  follows,  then,  according  to  the 
recognised  doctrine  of  these  adjudicated  cases,  that  this  power  of 
attorney,  had  it  been  under  seal,  would  have  been  a  case  identi- 
cal with  those  cited. 

We  may  be  permitted  to  ask,  what  difference  there  can  possi- 
bly be  in  principle,  and  effect  of  the  act  done,  in  the  cases  cited, 
and  the  one  under  consideration.     Whether  the  power  to  confess 

(1)  7  Term  R.  207.  (2)  4  Term  R.  343.  (3)  3  J.  C.  180. 

(4)  9  Johns.  285  (5)  2  Caines  R.  254.  (6)  3  Black.  1133 

(7)  2  Johns.  213.  (3)  3  Johns.  68. 
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the  judgment  be  under  seal  or  not,  can  surely  make  no  difference 
in  its  consequences  or  intended  objects. — If  the  power  is  valid, 
not  being  under  seal,  the  consequences  and  results  of  the  act  are 
precisely  similar  to  those  which  the  principles  of  the  decisions 
cited,  most  strongly  urge  as  unjust  and  illegal  ;  and  if  void  for 
want  of  a  seal,  the  case  is  only  thereby  rendered  more  clear  and 
certain. 

To  judge  of  the  power  of  the  partner,  and  the  legality  of  his 
act,  we  are  necessarily  required  to  examine  the  consequences  and 
effect  of  his  act.  And  what  are  they  ?  To  subject  all  the  pri- 
vate as  well  as  joint  property  of  the  partner,  both  real  and  per- 
sonal, to  execution  and  sale  ;  a  still  further  consequence,  his  per- 
.son  to  imprisonment,  in  execution  of  the  judgment  so  confessed, 
without  his  authority  or  assent,  express  or  implied — nay,  against 
his  most  solemn  protestations,  or  possibly  obtained  through  mis- 
apprehensions, or  fear,  or  through  deceitful  representations  held 
out  to  a  weak  and  indecisive  mind  ;  or  it  might  happen  by  collu- 
sion, and  for  the  purpose  of  fraud.  When  such  results  may  be 
readily  conceived — nay,  be  like  to  happen,  can  it  indeed  make 
any  real  difference  whether  the  act,  from  which  such  consequences 
might  flow,  is  or  is  not  under  seal  ?  What  magic  is  there  in  a 
scrawl,  for  that  is,  by  our  law,  in  effect,  a  seal?  Can  the  legality, 
reason,  or  justice  of  the  case,  depend  on  a  legal  subtlety,  or 
shall  the  case  be  decided  on  the  broad  and  firm  basis  of  reason 
and  right  ? 

We  cast  aside  the  distinction  as  unworthy  the  consideration 
of  the  tribunals  of  the  present  age,  and  unhesitatingly  decide, 
that  justice  and  right  ought  not  in  any  case  to  be  sacrificed  to 
mere  forms,  however  ancient  they  may  be,  or  however  numerous 
may  have  been  the  precedents  produced.  We  do  not,  however, 
wish  to  be  understood  as  discarding  those  which  are  essential  to 
the  correct  and  regular  order  of  proceedings,  and  which  are  ne- 
cessary to  be  observed  in  the  proper  and  systematic  conducting 
of  cases. 

We  have  thus  far  considered  the  case  without  reference  to  the. 
affidavits  read  on  the  motion.  From  an  examination  of  the  con- 
tents of  those,  our  opinion  is  strengthened  as  to  the  views  already 
expressed.  There  can  be  no  doubt,  from  the  statement  of 
McClintoc,  and  all  those  who  testify  on  the  part  of  the  Bank, 
that  McClintoc  had  no  authority  whatever,  from  Sloo,  to  make 
the  power  of  attorney.  The  judgment  is  also  for  a  much  larger 
sum  than  was  actually  due  at  the  time,  it  embracing  contingent 
liabilities  not  then  at  maturity,  and  was,  in  fact,  entered  up  for 
$14,222,61  more  than  was  due,  being  the  amount  remitted  on  the 
next  day  after  the  Circuit  Court  refused  to  grant  the  application 
of  Sloo. 

An  attempt  is  made  to  draw  from  some  expressions  of  Sloo, 
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an  inference  of  his  sanction  of  the  act  of  McClintoc,  long  after 
the  power  had  been  signed  and  delivered.  It  may  be  doubted 
whether  a  subsequent  agreement  to,  or  assent  of,  the  act  of 
McClintoc,  after  the  judgment  had  been  rendered  on  an  invalid 
power,  would  legalize  the  irregular  and  unauthorized  confession  ; 
out  it  is  sufficient  in  the  present  case  to  say  that,  in  our  opinion, 
the  attempt  to  establish  such  assent  or  approval  has  signally  failed. 

In  every  aspect  in  which  this  case  can  be  viewed,  we  have  no> 
hesitation  in  saying  that  the  judgment  of  the  Circuit  Court  is 
erroneous  and  void,  as  to  Sloo,  having  been  entered  up  without 
authority,  and  that  the  Court  below  ought  to  have  vacated  the 
judgment  on  the  application  of  Sloo.  It  is  therefore  ordered, 
that  the  judgment  of  the  Circuit  Court,  as  to  Sloo,  be  reversed, 
and  that  Court  directed  to  cause  the  execution  thereon,  as  to 
Sloo,  to  be  set  aside.  The  plaintiff  in  error  to  recover  his  costs 
in  this  Court  and  the  Court  below. 

Judgment  reversed  as  to  Sloo. 

Note.  Alter  a  general  appearance  by  an  attorney  for  both  the  defendants,  who  were 
partners,  and  the  pleadings  entered  by  him  in  the  name  of  both,  one  of  the  defendants 
cannot  plead  that  he  was  not  served  with  process,  and  had  not  appeared  in  the  suit. 
Field  v.  Gibbs  et  al.,  1  Peters  C.  C.  R.  155. 

A  warrant  of  attorney  to  confess  judgment,  cannot  be  expressly  i evoked.  A  warrant 
of  attorney  authorized  the  confession  of  judgment  at  a  certain  term,  for  a  certain  sum,  in 
an  action  of  debt ;  and  the  judgment  was  confessed  accordingly.  Held,  that  the  judgment 
was  not  erroneous,  merely  because  the  nature  of  the  debt  was  not  particularly  described 
in  the  warrant. 

The  defendant's  appearance  to  the  action  by  attorney,  prevents  him  from  making  any 
objection  relative  to  the  process.    Eldridge  v.  Polwell  et  at.,  3  Blackf.  207. 

Where  an  attorney  appears  for  a  party,  the  Court  will  look  no  further,  but  will  proceed 
as  if  he  had  sufficient  authority,  and  leave  the  party  to  his  action  against  him.  Jackson  v. 
Stewart,  6  Johns.  34 ;  Henck  v.  Todhunter,  7  Har.  &  J.  275 ;  Harding  v.  Hull,  5  Har.  & 
J.  478 ;  Munnikuyson  v.  Dorset,  2  Har.  &  Gill,  374. 

If  an  attorney  appear  for  a  defendant,  (whether  process  has  been  served  or  not,)  without 
his  authority,  and  confess  judgment,  or  let  it  go  by  default,  the  judgment  is  regular,  and 
will  not  be  set  aside  ;  but  the  attorney  is  liable  to  an  action.  Denton  v.  Noyes,  6  Johns. 
206.    See  4  Monr.  377. 

But  if  there  were  fraud  or  collusion  between  the  plaintiff  and  the  defendant's  attorney 
or  if  he  be  not  responsible,  or  perfectly  competent  to  answer  to  his  assumed  client,  the 
Court  will  relieve  against  the  judgment.    6  Johns.  296. 

A  default  for  not  pleading  will  be  opened,  if  it  were  suffered  by  the  neglect  of  an  attor- 
ney who  is  insolvent.    Meacham  v.  Dudley,  6  Wend.  514. 

In  Ohio,  a  party  is  not  concluded  by  the  acts  of  an  attorney  who  appears  without  author- 
ity; and  if  no  process  has  been  served  on  the  defendant,  the  Court  will  set  aside  a  judg- 
ment, even  at  a  subsequent  term,  obtained  after  such  unauthorized  appearance.  Crich- 
fleld  v.  Porter,  3  Ham.  518. 

Though  in  Kentucky  an  authority  will  be  presumed,  when  an  attorney  appears  for  a  de- 
fendant not  served  with  piocess,  yet  if  the  defendant  proved  that  he  had  no  authority,  his 
rights  cannot  be  affected  by  the  attorney's  acts.    Handley  v.  Statelor,  6  Litt.  186. 

An  appearance  by  an  attorney  without  authority,  is  good.  Rust  v.  Frothingham  et  al., 
Breese  260. 

Where  an  attorney  commences  an  action  in  the  name  of  another,  or  appears  for  another, 
the  Court  will  presume  he  had  authority  to  do  so,  until  the  contrary  appears.  Ransom  v. 
Jones,  Ante  291.  " 
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Kote.    Lockvtood  and  Smith,  Justices,  were  not  present  at  this  term. 


Justin  Butterfield,  plaintiff  in  error  v.  James  Kikzie, 
defendant  in  error. 

Error  to   Cook. 

In  an  action  against  the  maker  of  a  note  or  the  acceptor  of  a  bill  of  exchange,  payable  at 
a  specified  place,  it  is  not  necessary  to  aver  or  prove  a  demand  of  payment  at  such 
place.(a) 

This  cause  was  heard  in  the  Circuit  Court  of  Cook  county,  at 
the  March  term,  1838,  before  the  Hon.  John  Pearson.  The  judg- 
ment of  the  Court  below  was  in  favor  of  Kinzie,  the  defendant 
in  error. 

This  cause  was  by  agreement  of  parties  submitted  to  the  Su- 
preme Court  for  its  decision. 

J.  Butterfield  and  James  H.  Collins,  for>the  plaintiff  in 
•error. 

James  Grant,  for  the  defendant  in  error. 

Wilson,  Chief  Justice,  delivered  the  opinion  of  the  Court  : 
The  only  question  presented  for  adjudication    by  the  record  in 
this  cause,  is  whether  or  not  in  an  action  against  the  maker  of  a 
promissory  note,  or  the  acceptor  of  a  bill,  payable  at  a  specified 

Co)  Pout.  546;  Prudent  &C  VS.  Perry,  11  111.  R.  40T;  Hunt  ry.  Divine.  37  111.  R.  133 ; 
Wood  vs.  Mcr.  S.  L.  &c,  41  111.  R.  4S2. 
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place,  the  plaintiff  is  bound  to  aver  and  prove  a  demand  or  pay- 
ment at  the  time  and  place  specified,  to  maintain  the  action.  The 
negative  of  this  proposition  is  maintained  by  the  plaintiff  in  error, 
and  the  affirmative  by  the  defendant.  Without  going  into  an 
examination  of  the  numerous  decisions  bearing  upon  the  question} 
or  the  reasons  advanced  in  support  of  those  decisions,  this  Court 
has  no  hesitation  in  saying,  that  the  weight  and  current  of  au- 
thorities fully  sustain  the  position  assumed  by  the  plaintiff.  (1) 
It  is  not  a  question  of  first  impression,  but  one  which  has  been 
so  repeatedly  decided,  that  this  Court  does  not  feel  itself  called 
upon  to  examine  the  reasons  upon  which  former  decisions  have 
been  maintained.  The  Circuit  Court  having  decided  in  favor  of 
the  defendant,  the  decision  must  be  reversed,  and  the  cause  re- 
manded, with  directions  to  that  Court,  to  overrule  the  demurrer, 
and  proceed  to  a  trial  of  the  cause  upon  its  merits. 


Judgment  reversed. 


Cond.  R.  257;  1  Campbell  N. 


(1)  17  Johns.  248;  4  Johns.  183;  11  Wheat  171 ;  6  Peters1  Cond.  R.  257;  1 
P.  423;  2  do.  498;  8  Cowen  271 ;  3  Wendell  1;  Bailey  on  bills  203  ;  4  Littell  225. 

In  actions  on  promissory  notes,  against  the  maker,  or  on  bills  of  exchange,  where  the 
suit  is  against  the  maker  in  the  one  case,  and  the  acceptor  in  the  other,  and  the  note  or 
bill  is  made  payable  at  a  specified  time  and  place,  it  is  not  necessary  to  aver  in  the  declar- 
ation, or  prove  on  the  trial,  that  a  demand  was  made  in  order  to  maintain  the  action.  But 
if  the  maker  or  acceptor  was  at  the  place  at  the  time  designated,  and  was  ready  and  offer- 
ed to  pay  the  money,  it  was  matter  of  defence  to  be  pleaded  and  proved  on  his  part.  Wal- 
lace v.  McConnell,  13  Peters  136. 


DECISIONS 

OF  THE 

SUPREME  COURT 
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DELTVERED 
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Benjamin  Godfrey.  Winthrop  S.  Gilman,  Simeon 
Ryder,  and  Caleb  Stone,  plaintiffs  in  error  v.  Na- 
thaniel Buckmaster,  defendant  in  error. 

Error  to   Madison. 

There  can  be  no  impropriety  in  including  several  notes  in  one  count  in  a  declaration, 

where  each  of  the  notes  is  of  precisely  the  same  description. 
Tt  is  not  error  to  render  final  judgment  upon  demurrer.    It  a  party  wishes  to  answer 

over,  he  should  withdraw  his  demurrer. 

On  the  22d  day  of  July,  1837,  Nathaniel  Buckmaster  instituted 
a  suit  in  assumpsit,  in  the  Madison  Circuit  Court,  against  the 
plaintiffs  in  error  and  one  John  B.  Glover,  upon  six  promissory 
notes,  made  by  the  plaintiffs  in  error,  and  payable  to  the  order  of 
the  defendant  in  error,  Buckmaster.  Process  was  executed  upon 
all  except  Glover. 

The  declaration  contains  but  one  count,  and  is  as  follows  : 
"  In  the  Circuit  Court   of  Madison  county,  of  August  term, 
Anno  Domini  1837. 
State  of  Illinois,  ) 
Madison  county,  )  >~k" 

Benjamin  Godfrey  and  Winthrop  S.  Gilman,  trading  and  doing 
business  in  name  of  Godfrey,  Gilman  &  Co.,  Simeon  Ryder  and 
Caleb  Stone  and  John  B.  Glover,  trading  and  doing  business  in 
name  of  Stone  &  Co.,  were  summoned  to  answer  Nathaniel  Buck- 
master,  of  a  plea  of  trespass  on  the  case  on  promises,  &c,  and 
thereupon  the  said  plaintiff,  by  his  attorneys,  Martin  and  Mur- 
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dock,  complains,  for  that  whereas,  the  said  defendants,  at  Alton, 
to  wit :  at  the  county  aforesaid,  on  the  seventeenth  day  of  Janu- 
ary, in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
thirty-seven,  made  their  six  certain  promissory  notes,  in  writing, 
and  thereto  subscribed  their  proper  hand  writings,  the  date  where- 
of is  the  day  and  year  aforesaid,  by  one  of  which  said  promissory 
notes,  the  said  defendants  on  or  before  the  eighteenth  day  of  May 
then  next,  promised  to  pay  to  the  order  of  Nathaniel  Buckmaster, 
one  thousand  dollars,  for  value  received,  with  interest  at  the  rate 
of  ten  per  centum  after  due  and  payable.  By  another  of  said 
promissory  notes,  the  said  defendants  on  or  before  the  eighteenth 
day  of  May  then  next,  promised  to  pay  to  the  order  of  Nathaniel 
Buckmaster,  one  thousand  dollars  for  value  received,  with  inte- 
rest at  the  rate  of  ten  per  centum  per  annum,  from  the  said  eigh- 
teenth day  of:  May,  eighteen  hundred  and  thirty-seven.  By  an- 
other of  said  promissory  notes,  the  said  defendants,  on  or  before 
the  eighteenth  day  of  May  then  next,  promised  to  pay  to  the 
order  of  N.  Buckmaster,  one  thousand  dollars  for  value  received, 
with  interest  thereon  at  the  rate  of  ten  per  centum,  after  the  said 
note  becomes  due  and  payable.  By  another  of  the  said  promis- 
sory notes,  the  said  defendants,  on  or  before  the  eighteenth  day 
of  May  then  next  promised  to  pay  to  the  order  of  Nathaniel 
Buckmaster,  one  thousand  dollars  for  value  received,  with  inte- 
rest at  the  rate  of  ten  per  centum  per  annum,  from  the  said  eigh- 
teenth day  of  May  last.  By  another  of  said  promissory  notes, 
the  said  defendants,  on  or  before  the  eighteenth  clay  of  May 
then  next  ensuing,  promised  to  pay  to  the  order  of  Nathaniel 
Buckmaster,  one  thousand  dollars  for  value  received,  with  interest 
at  the  rate  of  ten  per  centum  per  annum,  from  and  after  the  said 
eighteenth  day  of  May  last.  By  another  of  said  promissory  notes, 
the  said  defendants,  on  or  before  the  eighteenth  clay  of  May  then 
next  ensuing,  promised  to  pay  to  the  order  of  Nathaniel  Buck- 
master,  one  thousand  dollars  for  value  received,  with  interest  at 
the  rate  of  ten  per  centum,  from  and  after  the  said  eighteenth 
day  of  May  aforesaid. 

Nevertheless,  the  said  defendants,  not  regarding  their  several 
promises  and  undertakings  aforesaid,  in  form  aforesaid  made,  not 
regarding  the  said  several  promissory  notes,  or  any  or  either  of 
them,  or  the  said  several  sums  of  money,  or  any  part  thereof,  to 
the  said  Nathaniel  Buckmaster,  the  said  plaintiff,  have  not  paid,  or 
any  or  either  of  them,  or  any  part  thereof,  although  the  same  to 
pay,  they,  the  said  defendants,  have  been  often  thereto  requested, 
to  wit,  at  the  county  aforesaid,  but  the  same  to  pay  have  hitherto 
wholly  neglected  and  refused,  and  still  do  refuse,  to  the  damage  of 
the  said  plaintiff,  ten  thousand  dollars,  therefore  he  brings  suit,  &c. 

Martin  &  Murdock, 

Att'vs  of  Plff." 
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At  the  August  term  of  said  Court,  1837,  the  Hon.  Sidney 
Breese  presiding,  the  plaintiffs  in  error,  by  Cowles  and  Krum, 
their  attorneys,  filed  their  demurrer  to  the  foregoing  declaration, 
"  And  for  cause  of  demurrer  say,  that  there  is  duplicity  in  said 
declaration  of  the  plaintiffs,  in  this  there  are  six  distinct  causes 
of  action  embraced  and  included  in  the  same  count :  2d,  There 
are  several  promises  and  undertakings  alleged  in  one  count." 

To  the  demurrer  there  was  a  joinder,  and  the  Court  overruled 
the  demurrer,  and  gave  judgment  for  the  defendant  in  error,  (the 
clerk  assessing  the  damages,)  for  the  sum  of  $6,450  against  the 
plaintiffs  in  error. 

To  reverse  this  judgment,  the  plaintiffs  in  error  brought  their 
cause  to  this  Court,  and  assigned  for  error  the  overruling  of  the 
demurrer,  and  giving  judgment  for  the  defendant  in  error.  There 
was  a  joinder  in  error  by  Buckmaster. 

A.  Cowles  and  J.  M.  Krum,  for  the  plaintiffs  in  error,  relied 
upon  the  following  points  and  authorities. 

1.  That  although  the  plaintiff  could  join  the  several  causes  of 
action  in  one  declaration,  yet,  being  several,  they  could  only  be 
in  separate  counts.  Comyn's  Digest,  title  Action  C  ;  Bac.  Abr. 
Pleas  C.  B.  3,  Actions  in  general  C  ;  1  Term  276  ;  2  Wilson 
319  ;  1  lb.  252  ;  2  Saunders  117  c;  Gould's  Pleadings  Ch.  4,  § 
80,  81  ;  13  Johns.  484—5  ;  2  Saunders  123  a  ;  3  Conn.  1  ;  15 
Johns.  432. 

2.  The  demurrer  of  the  defendants  below  reached  the  fault  or 
duplicity  in  the  declaration,  and  should  have  been  sustained. 
Although  the  different  causes  of  action  are  of  the  same  nature, 
they  cannot  be  joined  in  the  same  count,  the  action  being  to  en- 
force a  single  right  of  recovery.  Gould's  Pleadings,  Ch.  4,  §  99, 
100,  103. 

3.  The  judgment  of  the  Court  on  the  demurrer,  should  have 
been  interlocutory  and  not  final,  such  being  the  settled  practice 
of  the  courts  in  Illinois. 

Wm.  Martin,  for  the  defendant  in  error. 

Smith,  Justice,  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit  brought  in  the  Madison  Cir- 
cuit Court. 

The  plaintiff  counted  on  six  several  promissory  notes,  made 
payable  at  the  same  time,  for  the  sum  of  one  thousand  dollars 
each,  and  included  the  whole  of  the  notes  in  a  single  count  of 
the  declaration.  The  count  describes  the  notes  according  to  their 
tenor  and  legal  effect;  and  assigns  the  breach  of  the  promise  to  pay, 
as  to  each  and  to  the  whole  of  the  notes. 

To  this  declaration  the  defendants  specially  demurred,  and 
assigned   for   cause,  a   want    of  form  by  joining  the  notes  in  the 

III.  Rep.  Vol.  2—29 
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same  count.  The  Circuit  Court,  holding  the  demurrer  not  well 
taken,  overruled  it,  and  rendered  final  judgment  for  the  plaintiff. 
A  writ  of  error  has  been  prosecuted,  and  it  is  now  assigned  for 
error — First,  That  the  declaration  contains  different  and  distinct 
causes  of  action,  in  one  count,  and  that  this  count  is  therefore 
double  ;  Secondly,  That  the  judgment  on  the  demurrer  should 
have   been    respondeas  ouster. 

It  is  now  argued  by  the  counsel  for  the  plaintiffs  in  error,  that 
although  the  several  and  distinct  promises  of  the  defendants  could 
be  joined  in  one  action,  yet  the  promises  being  several  and  dis- 
tinet,  they  should  have  been  declared  on  in  separate  and  distinct 
counts. 

To  this  position  it  may  be  remarked,  that  the  present  case  is 
not  one  of  a  misjoinder  of  causes  of  action  so  different  in  their 
nature  as  to  fall  within  the  rule  which  would  render  a  declaration 
bad,  because  of  such  joinder ;  nor  can  we  perceive  how  it  is  a 
cause  even  for  special  demurrer,  for  want  of  form.  The  count  is 
no  way  defective  in  its  form,  but  it  is  said  to  be  defective  in  sub- 
stance, because  it  combines  the  six  notes  in  the  description  there- 
of, and  has  assigned  the  breach  of  non-payment  of  all,  in  the 
same  count.  And  it  is  further  insisted,  that  each  note  should 
have  been  set  out  in  different  counts;  and,  that  not  being  done , 
the  declaration  is  double. 

The  cause  assigned  in  the  special  demurrer,  and  the  argument 
used  to  support  it,  are  inconsistent.  One  alleges  the  want  of 
form  as  the  defect,  and  the  argument  charges  the  act  of  joining 
the  notes,  in  the  description  of  them  in  the  count,  as  matter  of 
substance,  and  insists  on  this  ground,  that  this  fact  sustains  the 
want  of  form  alleged. 

There  is  no  misdescription,  no  incongruity,  or  want  of  accuracy, 
or  certainty  in  the  count,  which  is  even  formally  perfect ;  and 
hence  the  cause  of  demurrer  assigned,  is  not  established.  We 
are  entirely  satisfied  that  no  valid  objection  can  be  raised  to  the 
count. 

The  six  notes  are  identical  with  each  other,  being  for  the  same 
sum,  of  the  same  date,  and  payable 'at  the  same  time  ;  and  might 
well  be  joined  in  the  same  count  most  conveniently,  without 
ambiguity  or  perplexity.  Indeed  it  is  most  desirable,  where  it 
can  be  done  without  producing  confusion,  when  the  causes  of 
action  are  of  the  same  nature,  and  may  be  clearly  set  forth  to- 
gether, that  this  mode  of  declaring  should  be  adopted.  No  pos- 
sible embarrassment  can  arise,  for  the  defendant  may  avail  him- 
self of  every  defence.  He  may  plead  specially  to  each  note 
separate  matters  of  defence  ;  or  he  may  plead  the  general  issue 
and  give  special  matter  in  evidence,  in  defence  to  any  or  to  all 
the  notes.  Suppose,  instead  of  the  six  notes,  there  had  been  but 
one   payable   by  installment  on   six  different   days,  would  it  be 
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objected  that  the  promises  and  breaches  could  not  be  set  forth  in 
the  same  count  ?  We  apprehend  not.  The  promises  then  being 
on  separate  pieces  of  paper,  will  not  surely  change  the  rule,  nor 
the  reason  of  it ;  nor  can  the  count  be  double  because  it  describes 
several  notes.  The  description  of  the  six  notes  in  separate  counts, 
would  have  been  no  more  clearly  nor  accurately  described  than 
they  have  been  in  one  ;  and  the  useless  verbiage,  which  would,  in 
framing  them,  have  to  be  observed,  is  thus  desirably  avoided. 

The  authorities  cited  by  the  counsel  for  the  plaintiffs  in  error, 
and  particularly  those  in  Gould's  Pleading,  are  far  from  sustain- 
ing the  grounds  assumed  in  support  of  the  writ  of  error,  while 
those  in  the  4th  and  13th  Johnson's  Reports,  clearly  sustain  the 
Court.  In  our  system  of  practice  it  is  of  infinite  importance  to 
introduce  precision  and  conciseness  ;  and  whatever  tends  to  dis- 
pense with  prolixity  and  useless  recapitulation,  should  be  en- 
couraged.a 

On  the  second  point  the  practice  is  plain.  The  judgment  in 
chief  was  correct.  If  the  defendants  wished  to  plead  to  the  merits 
of  the  action,  they  should  have  withdrawn  their  demurrer,  and 
applied  to  Court  to  answer  over.  This  doubtless  would  have 
been  granted.  It  could  not  compel  the  withdrawal  of  the  de- 
murrer ;  and  as  the  defendants  chose  to  stand  by  it,  the  Circuit 
Court  could  render  no  other  than  a  final  judgment  on  the  plead- 
ings as  they  stood. 

The  judgment  is  affirmed  with  costs. 

Judgment  affirmed. 

(a)  Short  forms.  Zimmerman  »«:  Wead,  18  111.  R.  304 ;  Brady  u.  Spnrk,  27  111.  R.  482. 


William  Linn,  plaintiff  in  error  v.  Charles  Buckingham 
and  Wolcott  Huntington,  defendants  in  error. 

Error  to  Fayette, 

In  an  action  upon  a  promissory  note  against  the  maker,  the  declaration  described  the  note, 
as  made  by  William  Linn.  The  note  produced  in  evidence,  was  signed  ,;Wm.  Linn  i'1 
Held  there  was  no  variance,  and  that  the  proof  was  sufficient. 

It  is  no  objection  to  a  security  for  costs,  that  it  is  signed  by  a  firm  in  their  co-partnership 
name. 

Where  a  security  for  costs  was  written  upon  the  back  of  the  declaration  in  a  cause,  but 
the  title  of  the  Conrt  did  not  appear  in  the  same  ;  Held  that  it  was  a  sufficient  compli- 
ance with  the  statute. 

A  defendant  cannot  deny  the  execution  of  a  promissory  note,  upon  which  he  is  sued,  or 
dispute  its  genuineness,  unless  he  verify  his  denial  by  affidavit. 

This  cause  was  -tried  at  the  October  term,  1838,  of  the  Fayette 
Circuit  Court,  before  the  Hon.  Sidney  Breese.  Judgment  was 
rendered  for  the  defendants  in  error. 
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Upon  the  declaration,  the  following  security  for  costs  was  an- 
dorsed : 


"Charles  Buckingham  and 
Wolcott  Hunt: 
William  Linn. 


Wolcott  Huntington  v. 


We  hereby  enter  ourselves  as  security  for  costs  in  this  entitled 
cause,  and  acknowledge  ourselves  bound  to  pay  all  costs  that  may 
accrue,  either  to  the  opposite  party,  or  to  any  of  the  officers  of 
this  Court,  in  pursuance  of  the  laws  of  the  State  of  Illinois. 

Cowles  &  Krum." 

L.  Davis  and  F.  Forman,  for  the  plaintiff  in  error,  cited  R.  L. 
170,  §  23,(1)  165-6,  §  1  ;(2)  Printed  Opinions  288,(3)  201, 
(4)  114  ;(5)  13  Johnson  486. 

Smith,  Justice,  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit  on  a  promissory  note.  The 
declaration  is  in  the  usual  form,  with  the  money  counts,  to  which 
the  defendant  pleaded  non  assumpsit.  The  defendant,  before 
pleading  in  the  Circuit  Court,  moved  the  Court  to  dismiss  the 
cause  from  the  docket,  because  the  plaintiffs  were  non-residents 
at  the  time  of  the  commencement  of  the  action,  and  had  not  filed 
a  sufficient  bond  for  the  payment  of  costs,  in  conformity  to  the 
provisions  of  the  statute  in  such  cases.  Proof  of  non-residence 
was  made,  and  a  bond,  it  appears  from  the  recoid,  was  endorsed 
on  the  declaration,  signed  in  the  partnership  name  of  the  attor- 
neys. The  Circuit  Court  refused  the  application ;  and  the  de- 
fendant's counsel  excepted.  The  cause  was  then  submitted  to 
the  Court  for  trial,  without  the  intervention  of  a  jury  ;  and  the 
plaintiffs,  having  proved  the  co-parnership,  produced  in  evidence 
a  note  corresponding  to  the  one  described  in  the  declaration, 
signed  "Wni.  Linn,"  and  there  rested  their  case.  Whereupon  the 
defendant  moved  for  a  nonsuit,  because  the  plaintiffs  had  failed 
to  prove  that  the  note  offered  in  evidence,  signed  "Wm.  Linn," 
was  executed  by  William  Linn. 

Two  grounds  are  now  assigned  for  error.  First,  The  refusal 
of  the  Court  to  dismiss  the  suit  for  the  alleged  insufficiency  of 
the  bond  for  costs  ;  Secondly,  the  refusal  of  the  Court  to  nonsuit 
the  plaintiffs  upon  the  evidence  produced. 

Upon  the  first  point  it  is  to  be  remarked,  that  the  record 
shows  a  bond  written  on  the  declaration  entitled  in  the  cause, 
and  substantially  in  the  form  prescribed  by  the  act  requiring 
security  for  costs  to  be  given  in  certain  cases.  It  is  urged,  that 
because  the  entitling  of  the  cause  does  not  state  it  to  be  in  any 
court,   it  cannot  relate  to  the  action  described  in  the  declaration  ; 

(1)  Gale's  Stat.  199.  (2)  Gale's  Stat.  195.  (3)  Ante  3SS. 

(4)  Ante  259.  (5)  Ante  165. 
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and  that  therefore  the  bond  is  not  in  conformity  to  the  law. 
We  do  not  perceive  the  force  of  the  objection.  On  the  contrary, 
it  would  be  doing  violence  to  a  reasonable  interpretation  of  the 
facts  of  the  case,  to  suppose  that  the  security  given,  related  to 
any  other  cause  than  the  one  described  in  the  declaration,  and 
corresponding  with  the  one  entitled  in  the  bond  for  security  of 
costs.  The  bond  is  entirely  sufficient  and  perfect.  The  further 
objection  that  it  is  signed  in  the  co-partnership  name  of  the  attor- 
neys, omitting  their  Christian  names,  seems  not  to  be  a  sufficient 
objection  to  its  validity.  The  proceedings  to  be  had  to  enforce 
the  performance  of  the  condition  of  the  bond,  might  be  rendered 
as  effectual  as  if  each  had  subscribed  his  name  at  full  length. 
The  second  objection  cannot  be  sustained.  By  the  12th  section 
of  the  uJlct  Concerning  Practice  in  Courts  of  Law,,: '(1)  ap- 
proved 29th  of  January,  1827,  it  is  declared,  "  That  no  person 
shall  be  permitted  to  deny  on  trial,  the  execution  of  any  instru- 
ment in  writing,  whether  sealed  or  not,  upon  which  any  action 
may  have  been  brought,  unless  such  person  so  denying  the  same, 
shall,  if  defendant,  verify  his  plea  by  affidavit." 

By  the  practice  under  this  section  of  the  act,  it  was  unneces- 
sary for  the  plaintiffs  to  prove  the  execution  of  the  note  ;  and 
having  shown  the  existence  of  the  co-partnership,  to  whom  the 
note  was  payable,  the  defendant  could  not  controvert  its  validity, 
or  dispute  its  genuineness. 

The  judgment  of  the  Circuit  Court  is  affirmed  with  costs.  ' 

Judgment  affirmed. 

Xote.  See  Kettelle  v.  vVardell,  decided  Dec.  term,  1839,  Pod.',  Warnock  v.  Russell 
Ante  383;  Seward  v.  Wilson,  and  note,  Ante  192. 

See  also,  Vance  and  Breese  v.  Funk  et  al.,  decided  June  term,  1840,  where  it  was  held 
that  the  execution  of  a  note  signed  J.  E.  Vance  &  Co.,  could  not  he  denied  under  a  plea 
of  the  general  issue  unaccompanied  hy  an  affidavit  of  its  truth.    2  Scam. 

Variances:  Ante  193,  200,  272,  332  ;  Peyton  et  al.  v.  Tappan,  Ante  3S8. 
(1)  R.  L.  489;  Gale's  Stat.  531. 


William  Hunter,  Bartholomew  Whalen,  and  James 
Whalen,  plaintiffs  in  error  v.  The  People  of  the 
State  of  Illinois,  defendants  ia  error. 

Error  to  Edgar. 

Where  A,  B,  C,  and  D  were  jointly  indicted  in  the  Edgar  Circuit  Court,  and  A  alone 
moved  for  and  obtained  a  change  of  venue  to  the  Clark  Circuit  Court,  without  the  con- 
sent  of  the  others,  where  he  was  tried  ;  and  after  his  trial  the  indictment,  without  any 
order  of  Court,  was  returned  to  the  Edgar  Circuit  Court,  and  B,  C,  and  1)  called  upon 
to  plead  to  the  same  ■  Held  that  the  proceedings  were  regular,  and  that  the  indictment 
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as  to  B,  C,  and  D,  must  be  considered  as  remaining  under  the  control  of  the  Edgar 
Circuit  Court,  and  that  no  trial  could  be  had  elsewhere.  The  Circuit  Court  of  Clark 
county  should  have  ordered  the  original  indictment  to  be  returned  to  Edgar  county, 
and  retained  a  copy  thereof  upon  its  own  records. 


0.  B.  Ficklin,  for  the  plaintiffs  in  error, 

A.  C.  French,  State's  Attorney,  for  the  defendants  in  error. 

Smith,  Justice,  delivered  the  opinion  of  the  Court : 

This  case  was  submitted  on  the  following  agreed  state  of  facts. 
The  defendants  were  jointly  indicted  at  the  April  term  of  the 
Circuit  Court  of  Edgar  county,  1837,  for  a  riot.  At  the  Sep- 
tember term  of  the  same  year,  Andrew  Hunter,  one  of  the 
defendants,  applied  for  a  change  of  venue,  for  himself  only, 
which  was  ordered,  and  the  indictment,  together  with  the  other 
papers  in  the  cause,  were  transmitted  to  the  Clark  Circuit  Court, 
where  Andrew  Hunter  was  tried  at  the  November  term,  1837. 
After  the  trial  in  the  Clark  Circuit  Court,  the  same  indictment 
on  which  Andrew  Hunter  was  tried,  was  brought  back  to  the 
Edgar  Circuit  Court,  without  any  order  of  the  Court  therefor ; 
and  William  Hunter,  Bartholomew  Whalen,  and  James  Whalen 
were  called  to  plead  to  the  indictment.  It  is  now  submitted  by 
the  attorney  for  the  People,  and  the  counsel  for  the  defendants, 
who  did  not  join  in  the  change  of  venue,  whether  or  not  the 
Circuit  Court  of  Edgar  county  was  ousted  of  its  jurisdiction  over 
them,  by  the  change  of  venue  to  Clark  Circuit  Court. 

In  the  case  of  Clark  v.  The  People,  decided  in  this  Court  in 
1833,(1)  it  is  said,  "It  is  argued  that  if  the  venue  should  be 
changed  on  the  application  of  one  of  several  defendants  indicted 
jointly,  that  it  would  be  difficult  if  not  impossible  to  try  the 
others, — as  the  indictment  would  have  to  be  sent  to  the  adjoining 
county  with  the  accused."  The  only  point  decided  in  that  case, 
was,  the  right  of  one  of  several  defendants  indicted  jointly,  to 
a  change  of  venue,  which  the  Circuit  Court  had  refused,  which 
judgment  was  reversed. 

It  is  not  to  be  disguised  that  .the  act  allowing  a  change  of 
venue,  in  regard  to  criminal  offences,  is  extremely  defective  ;  and 
particularly  as  to  the  disposition  which  shall  be  made  of  the 
other  defendants,  after  a  change  of  venue,  and  trial  shall  have 
been  had  as  to  one  or  more  of  them.  No  provision  is  made  for 
the  disposition  of  the  indictment  by  the  Court  .to  which  it  is 
transmitted,  after  the  change  of  venue  is  awarded,  and  its  final 
action  has  been  had  on  the  party,  who  sought  the  change.  The 
policy  of  the  act,  in  its  present  shape,  may  well  be  doubted, — 
and  however  just  the  principles  on  which  it  has  been  founded, 
from  the  means  it  affords,  there  can  be  no  doubt  that  it  is  often 

(\)Antem. 
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resorted  to,  and  used  in  many  cases,  for  the  prostration  of  the 
criminal  justice  of  the  country.  Its  terms  are  too  general  and 
indefinite, — and  no  corroborating  facts,  or  the  details  of  circum- 
stances, to  establish  the  truth  of  the  cause  for  the  change  sworn 
to  by  the  defendant,  to  sustain  his  belief,  is  required. 

If  he  swears,  in  his  mere  belief,  that  any  one  of  the  causes 
named  in  the  statute,  exists,  no  matter  how  or  by  what  means  or 
information  he  has  arrived  at  the  conclusion, — nor  how  improba- 
ble or  untrue  it  may  appear,  no  discretion  is  left  to  the  Court  to 
determine  the  justice  of  the  application.  The  change  must  be 
awarded. — The  present  case  must  be  decided  on  its  own  merits. 
The  Court,  in  its  own  opinion  (in  the  case  of  Clark  v.  The  Peo- 
ple) merely  recapitulated  the  arguments  of  counsel,  without  at 
all  admitting,  much  less  deciding,  that  a  defendant  in  a  case  like 
the  present,  could  not  be  properly  and  legally  tried,  notwithstand- 
ing the  embarrassments  suggested. 

The  case,  in  the  agreement  of  submission,  admits  that  the  in- 
dictment was  returned  to  the  Circuit  Court  of  Edgar,  without  an 
order  ;  and,  on  looking  into  the  record,  it  does  not  appear  how 
the  indictment  was  remanded  or  returned.  The  only  question 
then  to  be  determined  under  the  case  made,  is,  whether  the  Cir- 
cuit Court  of  Edgar  county  ever  lost  jurisdiction  of  the  cause,  as 
relates  to  the  three  defendants  who  did  not  desire  a  change  of 
venue. 

It  must  be  conceded  that  they  could  not  be  tried  in  the  Circuit 
Court  of  Clark,  to  which  the  venue  of  the  cause  in  regard  to  the 
other  defendant,  without  their  consent,  was  changed  ;  and  indeed 
it  might  well  be  questioned  whether  even  by  consent  the  Circuit 
Court  of  Clark  could  take  cognizance  of  the  case. — The  indict- 
ment, for  all  legal  purposes,  must  be  considered  as  still  remaining 
under  the  control  of  the  Circuit  Court  of  Edgar  county  ;  and  no 
trial  could  be  had  elsewhere.  The  Circuit  Court  of  Clark  should 
have  entered  an  order  causing  the  indictment  to  be  returned  to 
the  Circuit  Court  of  Edgar,  retaining  a  copy  on  its  records, — 
lut  although  this  was  not  clone,  it  does  not  follow  that  the  Court 
of  Edgar  was  ever  ousted  of  its  jurisdiction,  as  to  the  three  other 
defendants  ;  and  as  the  indictment  was  returned  to  the  Court 
where  it  was  found,  it  is  not  considered  important,  whether  it 
was  done  in  pursuance  of  a  formal  order  of  the  Clark  Circuit 
Court,  on  its  records,  or  by  the  direction  of  the  Court  verbally  to 
its  clerk.  It  was  properly  returned,  although  the  law  is  silent  as 
to  the  manner  of  the  return. — If  this  is  not  regular  and  sanc- 
tioned by  legal  rule,  public  justice  might  be  defeated  in  nume- 
rous instances.  No  injustice  is  done  the  defendants.  They  are 
deprived  of  no  right  whatever  ;  nor  is  any  obstacle  or  inconve- 
nience created  thereby. 

As  the  statute,  allowing  the  change  of  venue,  is  silent  as  to  the 
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future  disposition  of  frhe  cause,  after  trial  of  those  who  have 
sought  the  change  of  venue,  it  might  equally  be  said,  that  the 
Court  to  which  the  indictment  is  sent,  has  no  power  to  remand 
the  indictment ;  and  if  so,  there  would  be  a  complete  failure  of 
justice.  No  principle  of  decision  should  be  adopted  unless  it  is 
just  and  reasonable  in  its  character  ;  and  where  the  contrary  would 
manifestly  be  the  result,  it  ought  to  be  avoided,  unless  the  grounds 
of  inevitable  necessity  interpose  another  or  a  modified  course. 
It  is  then  inconsistent  with  the  reason,  the  right,  and  the  justice 
of  the  case,  that  the  defendants  should  escape  a  trial  for  the  of- 
fence charged,  by  the  act  of  their  co-defendant,  in  taking  the 
change  of  venue  ;  and  we  can  perceive  no  sufficient  reason  for 
arresting  the  judgment  rendered  in  this  cause. 

The  judgment  is  affirmed  with  costs. 

Judgment  affirmed. 

Note.    See  note  to  the  case  of  Clark  v.  The  People,  Ante  121 


John  Duncan,  plaintiff  in  error  v.  The  People  of  the 
State  of  Illinois,  defendants  in  error. 

Error  to   Clinton. 

That  portion  of  an  indictment  which  recites  the  choosing,  selecting,  and  swearing  of  the 
grand  jury,  according  to  the  form  prescribed  in  §  152  of  the  Criminal  Code,  is  not  a 
count  or  a  portion  of  a  count  of  the  indictment ;  it  is  only  the  caption. 

A  motion  to  quash  an  indictment  containing  two  counts,  which  is  sustained  as  to  the  first, 
and  overruled  as  to  the  second,  does  not  affect  the  caption  of  the  indictment. 

Where  the  second  count  in  an  indictment,  the  first  having  been  quashed  because  it  did 
not  state  the  presentment  to  be  upon  oath,  recited  that  "The  grand  jurors  aforesaid, 
chosen,  selected,  and  sworn,  as  aforesaid,  in  the  name  and  by  the  authority  of  the  Peo- 
ple of  the  State  of  Illinois  aforesaid,  on  their  oaths  aforesaid,  do  further.present :"  Held 
that  the  count  was  sufficient. 

The  following  points  were  made  by  the  counsel  for  the  plaintiff 
in  error : 

1.  Every  count  must  be  perfect  in  itself,  or  good  by  reference 
to  a  perfect  count.     Stark.  331-2  ;  1  Chitty  Crim.  Law  167,  205. 

2.  If  the  Court  was  right  in  quashing  the  first  count,  as  tte 
second  count  referred  to  the  first,  the  whole  indictment  should 
have  been  quashed.  13  Johns.  484-5  ;  1  Chitty  Crim.  Law 
247,  249. 

3.  For  the  same  reason  judgment  should  have  been  arrested. 

A.  Cowles,  J.  M.  Krum,  and  J.  Reynolds,  for  the  plaintiff 
in  error. 
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Geo.  W.  Olney,  Attorney  General,  for  the  defendants  in 
error. 

Smith,  Justice,  delivered  the  opinion  of  the  Court : 
This  was  an  indictment  containing  two  counts  ;  the  first,  for 
an  assault  with  intent  feloniously  to  kill  and  murder  ;  the  second, 
for  an  assault  with  intent  to  do  a  great  bodily  injury,  without  any 
considerable  provocation,  contrary  to  the  statute  in  such 
cases  provided.  A  motion,  before  pleading,  was  made  by  the 
defendant,  to  quash  the  indictment,  for  defects  appearing  on  its 
face.  The  Circuit  Court,  on  the  motion,  quashed  the  first  count, 
and  refused  the  application  as  to  the  second. 

The  defendant  was  tried  on  the  second  count,  and  convicted. 
He  then  moved  in  arrest  of  judgment,  which  motion  the  Circuit 
Court  overruled,  and  rendered  final  judgment  on  the  conviction. 
A  writ  of  error  has  been  prosecuted  in  this  Court,  and  it  is  now 
assigned  for  error — First,  That  the  Circuit  Court  ought  to  have 
arrested  the  judgment  in  the  cause,  because  as  the  first  count  did 
not  show  a  presentment  on  oath,  and  being  bad  and  quashed  by 
the  Court,  the  second  count  being  only  good  by  reference  to  the 
first,  the  second  should  also  have  been  quashed.  Secondly, 
Because  the  first  count  being  stricken  out,  there  is  no  averment 
of  the  empanelling,  selecting,  and  swearing  of  the  grand  jury  ; 
and  therefore  the  second  count  is  bad. 

In  considering  the  second  objection,  it  will  be  well  to  deter- 
mine what  was  stricken  out,  on  the  motion  to  quash  the  indict- 
ment. 

That  portion  of  the  indictment  which  recites  the  choosing, 
selecting,  and  swearing  of  the  grand  jury,  according  to  the  form 
provided  in  §  152  of  the  Criminal  Code  of  this  State,  in  which  it 
is  described  as  the  commencement  of  the  indictment,  cannot  be 
considered  as  the  count  itself,  or  a  portion  thereof.  It  is  but  the 
caption  prescribed  by  the  act. 

The  facts  narrated  after  this  caption,  or  commencement  of  the 
indictment,  is  the  count,  and  this  alone,  we  consider,  was  stricken 
out  by  the  Court,  on  the  motion  to  quash  ;  and  consequently  the 
second  count  would  be  good  by  reference  to  this  caption. 

Apart,  however,  from  these  considerations,  the  first  objection 
cannot  be  sustained,  because  the  second  count  is  perfect  in  itself 
without  reference  to  the  first.  That  count  recites  that  "  The  grand 
jurors  aforesaid,  chosen,  selected,  and  sworn,  as  aforesaid, 
in  the  name  and  by  the  authority  of  the  People  of  the  State  of 
Illinois  aforesaid,  on  their  oaths  aforesaid,  do  further  present.  "If 
the  words  "aforesaid,"  in  this  recital  are  considered  as  surplus- 
age, then  the  second  count  is,  without  any  reference  whatever, 
entirely  sufficient  in  itself,  and  shows  a  presentment  on  the  oath 
of   the  jurors,  conformably   to   strict  form.     Without,  however. 
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considering  it  as  surplusage,  the  count  is  not  vitiated  by  the  use 
of   the  word  aforesaid. 

Neither  of  the  grounds  assumed,  as  error,  being  sufficient,  the 
judgment   of  the  Circuit  Court  is  affirmed  with  costs. 

Judgment  affirmed. 


The  People  of  the  State  of  Illinois,  ex  relatione, 
William  Teale  v.  John  Pearson,  Judge  of  the  Cook 
Circuit    Court. 

Application  for  a  writ  of  Mandamus. 

When  an  action  is  brought  upon  a  promissory  note,  and  a  declaration  is  filad  containing  a 
special  count  on  the  note,  and  the  common  counts,  and  a  copy  of  the  note  is  filed  with 
the  declaration,  it  is  unnecessary  to  file  an  account  in  order  to  give  the  note  in  evidence 
under  the  common  money  counts. 

Where  the  Circuit  Court  granted  a  continuance  because  an  account  was  not  filed  with  a 
declaration  upon  a  promissory  note,— which  also  contained  the  usual  common  counts— 
although  the  plaintiff  offered  to  file  a  stipulation  that  he  claimed  to  recover  only  upon 
the  note  which  was  filed  with  the  declaration  ten  days  before  the  session  of  the  Court,— 
unless  the  plaintiff  would  strike  the  common  counts  out  of  his  declaration,  the  Supreme 
Court  granted  a  peremptory  writ  of  mandamus  to  the  judge  of  the  Circuit  Court,  com- 
manding the  Court  to  proceed  with  the  cause  without  requiring  the  account  to  be  filed. 
(a) 

Semble,  That  where  a  notice  of  an  application  for  a  writ  of  mandamus  to  a  judge  of  the 
Circuit  Court,  is  served  upon  the  opposite  party  in  interest,  and  the  judge  ofTthe  Court, 
and  the  law  is  plain,  the  Supreme  Court  will  grant  a  peremptory  writ  in  the  first  in- 
stance. 

William  Teal  instituted  a  suit  against  John  B.  F.  Russell, 
Francis  Peyton,  and  Josiah  E.  McClure,  in  the  Cook  Circuit 
Court,  on  the  9th  of  December,  1837,  by  summons,  returnable  to 
the  March  term,  1838.  The  summons  was  returned  duly  execu- 
ted upon  Peyton  and  McClure,  "  Russell  not  found." 

On  the  22nd  day  of  February,  more  than  ten  days  before  the 
session  of  the  March  term  of  the  Court,  the  plaintiffs  filed  their 
declaration  in  said  cause,  upon  a  promissory  note.  The  dec- 
laration contained  a  count  on  the  note,  and  usual  common  counts. 
A  copy  of  the  note  was  filed  with  the  declaration,  but  no  account 
was  filed. 

At  the  March  term  of  the  Court,  the  defendant,  Peyton, 
"  moved  the  Court  to  continue  the  cause  because  the  declaration 
has  a  special  count,  and  the  common  counts  ;  there  is  no  account 
filed    for   the  money  counts." 

At  the  May  term,  1838,  of  said  Court,  the  Hon.  John  Pear- 
son presiding,  tne  defendant  having  renewed  his  motion,  the 
plaintiff  made  a  cross  motion  to  "be  permitted  to  file  a  stipula- 
tion that  he  claims  to  recover  in  this  cause  upon  the  promissory 

(a)  Post.  475. 
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note  only,  a  copy  o£  which  was  filed  with  the  declaration  in  this 
cause  on  the  22d  of  February,  1838,  and  that  upon  the  filing  of 
the  said  stipulation,  the  said  motion  made  by  the  said  defendant 
for  the  continuance  of  the  cause,  be  denied,  and  that  the  Court 
proceed  with  the  trial  of  the  cause  in  its  regular  order  on  the 
docket,  (upon  such  stipulation  being  filed,)  unless  the  defendant 
shall  show  some  other  sufficient  ground  for  a  continuance,"  and 
offered  to  file  said  stipulation.  The  Court  thereupon  ordered 
"  that  said  cross  motion  be  denied,  and  that  the  defendant's  mo- 
tion be  allowed,  and  the  said  cause  be  continued  at  the  plaintiff's 
costs  unless  the  said  plaintiff  strike  out  of  the  declaration  the  said 
common  money  counts." 

The  said  William  Teal  presented  the  record  of  said  cause,  and 
the  following  notice  and  certificate,  to  the  Supreme  Court,  at  the 
June  term,  1838  : 

"Cook  Circuit  Court.    ] 

William  Teal  | 

v.  ( 

John  B.  F.  Russell, 
Francis  Peyton,  and 
Josiah  E.  McClure. 

The  plaintiff  in  this  cause,  by  Butterfield  and  Collins,  his  at- 
torneys, hereby  gives  notice  to  this  honorable  Court  and  the  de- 
fendants, that  he  will  make  an  appplication  to  the  next  Supreme 
Court  of  this  State,  to  be  held  at  Vandalia,  on  the  first  Monday 
in  June  next,  that  a  mandamus  be  issued,  to  the  judge  of  this 
Circuit  Court,  directing  him  to  vacate  the  order  disallowing  the 
cross  motion  made  by  the  plaintiff  in  this  cause,  on  Friday  the 
10th  inst.,  and  that  he  allow  the  said  cross  motion  and  proceed 
to  the  trial  of  the  said  cause  as  in  the  said  cross  motion  prayed, 
and  that  the  Court  make  such  further  or  other  order  as  justice 
may  require,  and  prays  that  this  motion  be  entered  on  the  records 
of  this  Court. 

Butterfield  and  Collins, 

Plaintiff's  att'ys. 

May  19,  1838. 

To  the  Hon.  J.  Pearson,  Judge  of  said 
Court,  and  Messrs.  Grant  and  Pey- 
ton, att'ys  for  defts." 

"  We  acknowledge  service  of  copy  of  the  foregoing  notice  this 
27th  day  of  May,  1838. 

Grant  and  Peyton, 
Att'ys  for  defts." 
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SS. 


"State  of  Elinois, 
Cook  county, 

I,  Richard  J.  Hamilton,  Clerk  of  the  Circuit  Court  of  said 
county,  do  certify,  That  on  the  24th  of  May,  1838,  this  paper 
was  filed  among  the  papers  of  the  case  wherein  W.  Teal  is  plain- 
tiff, and  JohnB.  F.  Russell  et  al.  are  defendants,  and  was  ordered 
to  be  stricken  from  the  file  by  the  judge  of  said  Court.  Witness 
my  hand,  at  Chicago,  this  28th  day  of  May,  A.  D.  1838. 

R.  J.  Hamilton,  Clerk." 

Points  made,  and  authorities  cited  by 

Justin  Butterfeld  and  James  H.  Collins  for  the  relator  : 

At  common  law,  where  the  declaration  does  not  disclose  the 
particulars  of  the  plaintiff's  demand,  the  defendant  has  a  right  to 
obtain  a  judge's  order  directing  the  plaintiff  to  deliver  to  the  de- 
fendant, a  bill  of  particulars  of  his  demand  by  a  certain  day. 
Tidd's  Practice  534. 

"  The  bill  of  particulars  must  not  be  made  the  instrument  of 
that  injustice  which  it  is  intended  to  prevent."  Per  Mansfield 
Chief  Justice,  in  Milwood  v.  Walter,  2  Taunt.  224* 

The  statute  of  this  State  requiring  a  copy  of  the  account  where 
the  action  is  brought  on  an  account,  to  be  filed  with  the  declara- 
tion, was  not  intended  to  introduce  any  new  principle  into  the 
laws  of  this  State.  It  has  been  settled  as  well  before  as  since  the 
statute  of  Ann,  that  the  holder  of  a  promissory  note  may  give  it 
in  evidence  under  the  general  counts  for  money  lent,  or  money 
had  and  received. 

The  plaintiff  has  the  same  right  to  give  the  note  in  evidence 
under  the  money  counts,  as  under  the  count  upon  the  note.  2 
Lord  Raymond  775  ;  2  Strange  719  ;  3  Burr.  1516  ;  2  Johns. 
235  ;  8  Johns.  81  ;  12  Johns.  90. 

The  only  way  in  which  the  erroneous  decision  of  the  Circuit 
judge  in  this  case  can  be  corrected  by  this  Court,  is  by  the  issu- 
ing of  a  mandamus. 

The  Supreme  Court  of  this  State  have  original  jurisdiction  in 
cases  of  mandamus.  Article  6,  §  2  of  the  Constitution  of  this 
State. 

"A  writ  of  mandamus  is  of  a  most  extensively  remedial  na- 
ture, and  issues  in  all  cases  where  the  party  has  a  right  to  have  a 
thing  done,  and  has  no  other  specific  means  of  compelling  its  per- 
formance. 

It  issues  to  the  judges  of  any  inferior  Court,  commanding  them 
to  do  justice,  according  to  the  powers  of  their  office,  whenever 
the  same  is  delayed  ;  for  it  is  the  peculiar  business  of  the  Court 
of  King's  Bench,  to  superintend  all  inferior  tribunals,  and  therein 
enforce  the  due  exercise  of  those  judicial  or  ministerial  powers,. 
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with  which  the  Crown  or  legislature  have  invested  them."  3 
Blac.  Com.  110. 

When  the  Superior  Court  of  the  City  of  New  York  granted  a 
new  trial,  on  the  ground  of  newly  discovered  evidence,  and  it 
appeared  that  the  evidence  alleged  to  be  newly  discovered,  was 
merely  cumulative,  the  Supreme  Court  of  the  State  of  New  York 
granted  a  peremptory  mandamus  to  the  judges  of  the  Superior 
Court  of  the  City  of  N.  Y. ,  to  vacate  the  rule  granting  a  new 
trial. 

In  this  case,  the  Court  say,  a  mandamus  will  not  be  awarded 
when  the  subordinate  tribunal  has  an  absolute  discretion,  without 
other  control  than  its  own  judgment — as  where  criminal  courts 
are  authorized,  in  their  discretion,  to  fix  the  period  of  imprison- 
ment of  convicts  within  certain  periods,  or  to  impose  fines  within 
certain  amounts  ;  but  when  the  law  has  given  to  the  parties 
rights  as  growing  out  of  a  certain  state  of  facts,  then  discretion 
ceases •,  and  if  the  tribunal  charged  with  the  matter,  commit  an 
error,  its  acts  will  be  reviewed.  The  People  v.  The  Superior 
Court  of  the  City  of  N.  Y.,  10  Wend.  285. 

Where  a  Court  of  Common  Pleas  set  aside  a  report  of  referees, 
on  the  merits,  the  Supreme  Court  awarded  a  peremptory  man- 
damus commanding  them  to  vacate  the  rule.     12  Wend.  246. 

The  Supreme  Court  of  New  York  awarded  a  peremptory  man- 
damus to  the  judges  of  the  Court  of  Common  Pleas  of  the  City 
and  county  of  New  York,  commanding  them  to  vacate  a  rule  to 
set  aside  a  fieri  facias.     Blunt  v .  Greenwood,  1  Cowen  15. 

On  an  application  for  a  mandamus ,  where  both  parties  are 
heard,  and  there  is  no  dispute  about  the  facts,  and  the  law  is  with 
the  application,  a  peremptory  mandamus  will  be  granted  in  the 
first  instance.  In  such  a  case,  the  Court  will  not  put  the  party 
to  the  useless  delay  of  going  through  with  the  forms  of  an  alter- 
native mandamus.     Exparte  Rogers,  6  Cowen  526. 

Under  this  state  of  the  facts  and  the  law,  the  relator  asks  this 
Court  to  award  a  peremptory  mandamus  against  the  Circuit 
judge,  commanding  him  to  vacate  the  order  made  by  him  deny- 
ing the  relator's  cross  motion  for  leave  to  file  a  stipulation  that  he 
claimed  to  recover  on  the  note  only,  and  commanding  him  to 
allow  the  said  motion. 

A  mandamus  is  the  only  remedy  the  plaintiff  can  have  in  this 
case.  It  is  conceived  that  a  writ  of  error  will  not  lie.  The  act 
of  the  special  session  of  1837,(1)  only  gives  a  writ  of  error  for 
"  overruling  a  motion  for  a  continuance" — but  not  for  refusing  to 
proceed  and  try  a  cause. 

James  Grant  and  F.  Peyton  opposed  the  motion. 

(1)  Acts  of  July  1837,  100;  Gale's  Stat.  540.  See  note  to  Wickerskam  v.  The  People, 
Ante  128. 
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Per  Wilson,  Chief  Justice  :(1) 

This  motion  must  be  granted.  The  case  is  too  clear  to  admit 
of  doubt.  I  cannot  conceive  upon  what  ground  the  judge  of  the 
Court  below  refused  to  grant  the  relator's  motion.  It  was  im- 
possible for  the  plaintiff  to  file  an  account,  unless  he  manufactured 
one  for  the  occasion.  The  statute  only  requires  an  account  to  be 
filed  where  the  action  is  in  reality  brought  upon  an  account.  The 
object  of  ,the  statute  is  to  apprize  the  defendant  of  the  precise 
nature  of  the  claim  which  he  is  called  upon  to  answer.  The 
filing  of  an  account,  when  the  plaintiff  had  no  claim  besides  the 
note,  would  not  have  given  the  defendants  any  additional  infor- 
mation. Besides,  the  offer  to  file  the  stipulation  removed  all 
doubts,  if  any  could  possibly  exist  before,  as  to  the  exact  nature 
of  the  plaintiff's  demand.     Let  a  peremptory  writ  issue. 

Motion  allowed. 

Note.  9ee  the  case  of  The  People  exrel.  R.  C.  Bristol  v.  John  Pearson,  and  note,  2 
Scam. 

(1)  Smith  and  Lockwood.  Justices,  not  having  been  present  at  the  argument  of  this 
cause  at  the  last  June  term,  gave  no  opinion. 


Alfred  Edwards  and  Benjamin  F.  Bosworth,  appellants 
v.  Augustus  Todd,  appellee. 

Appeal  from  Cook. 

Under  §  17  of  the  practice  act,  unliquidated  damages  arising  ex  contractu,  may  be  set  off 
in  as  action  of  assumpsit.    The  rule  was  different  under  the  act  of  1819. 

Where  the  plaintiff  brought  an  action  ol  assumpsit  to  recover  the  amount  of  freight 
agreed  to  be  paid  by  the  defendants  for  the  transportation  of  their  goods  from  Buffalo 
to  Chicago,  and  the  defendants  pleaded  the  general  Issue,  and  gave  notice  of  their  in- 
tention to  give  in  evidence  under  that  plea,  that  a  portion  of  the  goods  agreed  to  be 
transported,  exceeding  in  value  the  whole  amount  of  the  freight  claimed,  was,  through 
the  negligence,  carelessness,  and  improper  conduct  of  the  plaintiff,  lost  and  destroyed 
on  the  voyage  ;  and  on  the  trial  offered  to  introduce  such  evidence,  first,  by  way  of  set- 
off, and  secondly,  by  way  of  reducing  the  damages  claimed:  Meld  that  the  evidence  was 
admissible  as  well  as  a  set-off,  as  in  reduction  of  damages. (a) 

Theiwords  "  claim  or  demand  "  in  the  section  of  the  statute  allowing  set-offs,  is  to  be  con- 
fined to  such  as  arise  from  "  contracts  or  agreements,  express  or  implied." 

This  cause  was  tried  at  the  August  term,  1837,  of  the  Cook 
Circuit  Court,  before  the  Hon.  Jesse  B.  Thomas.  Judgment  was 
rendered  for  the  plaintiff  in  the  Court  below  for  J$354,66  and 
costs,  from  which  the  defendants  appealed  to  this  Court. 

T.  Ford,  for  the  appellants. 

(a)  Kaskaskia  B.  Co.  vs.  Shannon,  1  Gil.  R.  25;  Streeter  vs.  Strceter.  43  111.  R.  161, 162, 
163. 
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James  Grant,  for  the  appellee,  relied  on  the  following  author- 
ities : 

15  Vesey  ;  2  Cowen  ;  1  Chit.  Plead.  569,  601  ;  Babington  on 
Set-Off,  11  at  top,  24,  25,  26  at  margin  ;  1  Taunton  137  ;  6 
Term  R.  488  ;  Freeman  v.  Hyatt,  1  Blackstone  R.  391 ;  Dowe- 
land  v.  Thompson  et  aL,  2  Blackstone  R.  901,  exactly  in  point ; 
Breese  107,  Gregg  v.  James  and  Phillips;  Hanna  &  Co.  v. 
Pleasants  and  Bridges,  2  Dana  269  ;  5  Monroe  1. 

Smith,  Justice,  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit  to  recover  the  amount  of 
freight  agreed  to  be  paid  for  the  transportation  and  delivery  of  a 
certain  quantity  of  merchandise,  from  Buffalo,  in  New  York,  to 
the  port  of  Chicago,  in  the  State  of  Illinois. 

The  declaration  contains  the  usual  counts.  The  defendants 
pleaded  the  general  issue,  and  gave  notice  of  their  intention  to 
give  in  evidence,  under  that  plea,  that  a  portion  of  the  goods 
agreed  to  be  transported,  exceeding  in  value  the  whole  amount 
of  the  freight  claimed,  was,  through  the  negligence,  carelessness, 
and  improper  conduct  of  the  plaintiff,  lost  and  destroyed  on  the 
voyage.  On  the  trial,  the  defendants  offered  to  introduce  such 
evidence,  first,  by  the  way  of  set-off,  and  secondly,  by  way  of  re- 
ducing the  amount  sought  to  be  recovered  in  the  action. 

The  Circuit  Court  rejected  the  evidence  as  inadmissable,  de- 
ciding that  the  plaintiff  was  entitled  to  recover  freight  as  charged, 
on  such  portions  of  merchandise  as  had  been  safely  transported 
and  delivered  to  the  defendants,  and  had  been  received  by  them  ; 
and  that  it  was  not  competent,  in  this  action,  for  the  defendants 
to  set-off  the  value  of  the  merchandise  lost,  under  their  notice  ; 
nor  could  it  be  introduced  for  the  purpose  of  reducing  the 
amount  of  freight  contracted  to  be  paid,  and  due  for  such  por- 
tions of  the  goods  as  had  been  delivered  to  the  defendants,  and 
received  by  them.  This  instruction  of  the  Circuit  Court,  being 
excepted  to  on  the  trial,  is  now  assigned  among  other  causes  for 
error. 

The  question  thus  presented  for  consideration,  will  necessarily 
involve  a  decision  on,  and  a  just  and  reasonable  interpretation  of, 
our  statutes  allowing  set-offs.  By  the  17th  section  of  the  practice 
act,  approved  29th  January,  1827,(1)  it  is  provided  that  "The 
defendant,  or  defendants  in  any  action  brought  on  a  contract  or 
agreement,  either  express  or  implied,  having  claims  or  demands 
against  the  plaintiff  or  plaintiffs  in  such  action,  may  plead  the 
same  or  give  notice  thereof,  under  the  general  issue,  as  is  pro- 
vided in  the  12th  section  of  the  act ;  or  under  the  plea  of  pay- 
ment— and  the  same  or  such  part  thereof,  as  the  defendant  or 
defendants  shall  prove  on  trial,    shall  be    set-off  and   allowed 

(1)  R.  L.  491 ;  Gale's  Stat.  532. 
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against  the  plaintiff's  demand."  The  12th  section,  referred  to 
in  this  provision,  declares  that  "the  defendant  may  plead  the 
general  issue,  and  give  notice  of  the  special  matter  intended  to 
be  relied  on  as  a  defence  on  the  trial ;  under  which  notice  the 
defendant  shall  be  permitted  to  give  evidence  of  the  facts  therein 
stated,  as  if  the  same  had  been  specially  pleaded  and  issue  taken 
thereon." 

In  the  investigation  to  be  made  on  this  point,  it  is  important  to 
enquire,  whether  the  "claim  or  demand"  of  the  defendants, 
being  of  an  unliquidated  character,  forming  a  distinct  breach  of  a 
portion  of  the  plaintiff's  contract  to  transport  and  deliver  the  mer- 
chandise, and  which  would  form  a  substantive  cause  of  action  in 
itself  against  him,  could,  under  the  section  of  the  act  quoted,  be 
the  subject  of  a  set-off.  The  liability  of  the  plaintiff,  to  account 
for  the  merchandise  received  by  him,  and  agreed  to  be  transport- 
ed by  his  bill  of  lading,  and  alleged  to  be  lost,  must  depend  on 
the  fact  whether  the  loss  was  occasioned  by  the  dangers  of  the 
navigation,  which  were  excepted  in  the  bill  of  lading,  or  by  the 
negligence  and  unskilful  conduct  of  the  plaintiff,  in  the  manage- 
ment and  navigation  of  the  vessel  of  which  he  was  the  master. 
The  proof  of  negligence  and  unskilful  conduct  devolved  on  the 
defendants  to  establish  ;  and  if  proved,  would  render  the  master, 
who  is  plaintiff  in  the  action,  liable  to  answer  for  the  loss  occa- 
sioned by  his  own  misconduct  and  ignorance  ;  and,  though  it  is 
conceded,  would  necessarily  involve  a  complication  of  facts  and 
questions  to  be  decided,  yet,  for  many  good  reasons  of  policy 
and  justice,  should  be  enquired  into,  and  allowed  to  be  set-off 
against  the  plaintiff's  demand,  to  the  amount  of  the  actual  value 
of  the  merchandise  proved  to  have  been  thus  lost  or  destroyed. 
It  cannot  be  denied,  that  in  an  action  against  the  master  as  a 
common  carrier,  he  would  be  liable  to  refund  to  the  extent  of  the 
injury  sustained,  under  such  a  state  of  facts  ;  and  if  by  a  reason- 
able interpretation  of  the  act  allowing  set-offs,  and  without  a  per- 
version of  its  obvious  import,  this  can  be  done,  no  good  reason 
can  be  shown  ^why  the  defendants  should  be  driven  to  seek 
redress  in  a  separate  action  against  the  master  of  the  vessel. 

The  language  of  our  act  in  the  section  quoted,  is,  that  the  de- 
fendant in  any  action  brought  on  any  contract  or  agreement, 
either  express  or  implied,  having  claims  or  demands  against  the 
plaintiff  in  the  action,  such  claims  or  demands  "shall,  on  proof, 
be  set-off  and  allowed  against  the  plaintiff's  demand."  This 
section  then  defines  by  its  terms  all  actions  arising  ex  contractu; 
and  would  seem  necessarily  to  have  given  an  interpretation  to 
the  nature  of  the  claim  or  demand,  which  it  -is  declared  shall  be 
set  off  against  the  plaintiff's  claim,  for  the  recovery  of  which  he 
has  brought  his  action.  Set-offs  are  to  be  mutual,  it  is  agreed  ; 
and  in  the    present  case  the  defendants  ask  no  more  than  the 
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right  of  charging  the  plaintiff  with  the  value  of  the  goods  which 
he  has  not  delivered  conformably  to  the  terms  of  his  contract * 
and  which,  they  allege,  have,  by  his  own  acts  of  unskilfulnesa 
and  negligence,  been  lost. 

The  gist  of  the  right  to  make  the  set-off,  arises  from  the  fail- 
ure to  perform  that  portion  of  the  plaintiff's  contract  which  em- 
braced the  stipulation  to  deliver  the  lost  goods,  as  well  as  those 
not  lost ;  and  the  plaintiff  does  not  seek  to  recover  freight  for  any 
other  portion  than  those  that  were  delivered  and  accepted  by  the 
defendants. 

The  performance  by  the  master  of  the  vessel,  of  his  part  of 
the  contract  on  which  the  action  itself  is  founded,  and  whether 
or  not  he  shall  be  excused  for  the  non-performance  of  a  portion  of 
it,  by  reason  of  the  loss  occasioned  by  the  dangers  of  navigation, 
without  any  act  of  his,  arising  from  ignorance  of  his  profession 
or  negligence  on  his  part,  is  then  the  matter  in  controversy.  The 
investigation,  then,  is  confined  to  an  ascertainment  of  the  perfor- 
mance of  the  contract  between  the  parties,  according  to  its  im- 
port and  legal  effect ;  and  no  objection  is  perceived  to  a  course 
which  involves  the  enquiry,  whether  the  contract  has  been  so  per- 
formed as  to  entitle  the  plaintiff  to  recover  the  whole,  or  a  part  of 
the  compensation  agreed  to  be  allowed  for  the  service  stipulated 
to  be  performed  ;  or  whether  by  his  own  acts  of  negligence  and 
ignorance,  he  has,  in  the  attempts  to  do  such  service,  occasioned 
a  loss  to  the  defendants  for  which  he  is  accountable  ;  and  which 
should  be  deducted  from  the  compensation  for  such  portion  of  the 
contract  as  has  been  well  performed. 

The  section  allowing  set-offs,  is  peculiar  in  its  phraseology,  and 
differs  most  materially  from  the  English  statute  concerning  set- 
offs, as,  also,  from  that  of  Kentucky,  and  from  that  of  several 
of  the  other  States  of  the  Union ;  and  is  altogether  different  from 
that  which  was  enacted  in  this  State  in  1819,  and  which  existed 
until  the  present  act  repealed  it. 

The  decision  referred  to  by  the  plaintiff's  counsel,  in  Dana's 
Reports, (1)  was  decided  under  the  act  of  Kentucky,  which  de- 
clares, that  where  any  suit  for  a  debt  or  demand  is  depending,  it 
shall  be  lawful  for  the  defendant,  on  the  trial,  if  the  plaintiff  be 
indebted  to  him,  to  plead  the  same  in  discount  or  by  way  of  set- 
off ;  and  it  is  decided  in  that  case,  "That  this  statute  meant 
monied  demand  in  its  strictest  legal  sense,  and  rendered  it  of 
about  the  same  signification  as  debt." 

The  act  2  George  II.  declares,  "That  where  there  are  mutual 
debts  between  the  plaintiff  and  defendant,  one  debt  may  be  set-off 
against  the  other." 

This  act  was  amended  by  the  act  8  George  II.,  it  having  been 
doubted   whether   mutual    debts  of  a    different   nature   could  be 

(1)3  Dana  289. 
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set-off  against  each  other ;  and  it  was  declared,  that  notwith- 
standing such  debts  were  deemed  in  law  to  be  of  a  different  na- 
ture, still  they  were  allowed  to  be  set-off,  unless  in  cases  where  a 
debt  accrued  by  reason  of  a  penalty  declared  in  a  bond,  in  which 
case  a  special  provision  is  made,  that  the  same  shall  be  pleaded 
in  bar,  so  that  no  more  shall  be  allowed  than  is  justly  due. 

The  10th  section  of  the  act  of  the  22d  March,  1819,(1)  pro- 
vided that,  "  If  two  or  more  dealing  together,  be  indebted  to  each 
other  on  bonds,  bills,  bargains,  promises,  accounts,  or  the  like, 
and  one  of  them  commence  an  action  in  any  court,  if  the  defend- 
ant cannot  gainsay  the  deed,  bargain,  or  assumption,  on  which  he 
is  sued,  it  shall  be  lawful  for  such  defendant  to  plead  payment  of 
all  or  a  part  of  the  debt  or  sum  demanded ;  and  give  such  bond, 
bill,  receipt,  account,  or  bargain,  in  evidence." 

From  an  examination  of  this  statute,  as  comprehensive  as  it 
may  be,  it  appears,  by  the  terms  '■'■claim  or  demand"  used  in 
the  present  act,  to  have  been  the  intention  of  the  legislature  to 
place  the  right  of  set-off  on  a  still  broader  foundation  ;  and  to 
have  embraced  a  class  of  claims  and  demands  which  could  not 
have  been  set-off  under  the  act  of  1819,  of  this  State.  Under 
the  British  act,  that  of  Kentucky,  and  the  act  of  our  General 
Assembly  of  1819,  not  a  doubt  could  exist,  that  the  set-off  was 
required  to  be  mutual,  and  could  not  be  of  an  unliquidated  char- 
acter. By  the  common  law,,  before  the  statute  of  set-off,  where 
there  were  mutual  cross  demands  unconnected  with  each  other,  a 
defendant  could  not  in  a  court  of  law  defeat  the  action,  by  estab- 
lishing that  the  plaintiff  was  indebted  to  him,  even  in  a  larger 
sum  than  that  sought  to  be  recovered  and  relief  could  only  be 
obtained  in  a  court  of  equity.  Yet,  at  common  law,  and  before 
the  enactment  of  the  statute  of  set-off,  a  defendant  was  entitled 
to  retain,  or  claim  by  way  of  deduction,  all  just  allowances  or 
demands  accruing  to  him,  or  payments  made  by  him  in  respect  to 
the  same  transaction  or  account  which  forms  the  ground  of  action. 
This  cannot  be  strictly  considered  a  set-off,  but  is  in  the  nature 
of  a  deduction. 

Under  this  rule,  the  defendants  might  be  supposed  to  have  had 
the  right  of  showing  that  the  goods  not  delivered,  were  lost  by 
the  causes  alleged,  and  as  their  value  was  readily  ascertainable 
and  susceptible  of  accurate  proof,  by  showing  their  cost  at  the 
place  of  purchase,  they  were  entitled  to  have  their  value  deducted 
from  the  plaintiff's  claim  for  compensation. 

The  claim  would  not  partake  of  that  uncertain  character  which 
marks  cases  of  unliquidated  damages,  which  are  sought  to  be 
recovered  in  actions  arising  from  causes  purely  ex  delicto  ;  and 
which,  it  is  equally  certain,   were  not  intended  to  be  embraced 

(1)  R.  L.  of  1819,  142,  149. 
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within  the  terms  "  claim  or  demand,"  and  which  are  to  be  con- 
fined to  such  as  arise  from  "  contracts  or  agreements,  express  or 
implied,"  as  specified  in  the  section  allowing  set-offs  ;  and  beyond 
which,  being  the  boundary,  we  are  not  to  pass. 

As  the  plaintiff  would  be  liable  for  the  loss  of  the  merchandise, 
in  an  ordinary  action  of  assumpsit ;  and  as  it  is  manifest  that  our 
law  allowing  set-offs,  not  only  embraces  cases  not  comprehended 
in  the  British  and  American  statutes  referred  to,  and  has  been 
greatly  extended  beyond  those  embraced  in  the  act  of  1819,  it 
would  be  incorrect  to  apply  the  decisions  made  under  those  laws 
to  the  present  act,  as  evidence  that  the  interpretation  of  the  act 
should  be  the  same.  Some  doubts  have  heretofore  existed  as  to 
the  true  construction  of  this  act,  but  when  we  reflect  on  the  in- 
tention of  its  framers,  and  the  objects  it  was  intended  to  accom- 
plish, those  doubts  must  be  dissipated. 

From  a  careful  and  attentive  examination  and  consideration  of 
the  question  submitted  in  this  case,  we  were  of  opinion  that  the 
Circuit  Court  ought  to  have  admitted  the  evidence  proposed  to  be 
offered ;  and  that  it  was  admissible  under  the  pleadings,  as  well 
in  the  nature  of  a  set-off,  as,  also,  for  the  purpose  of  reducing  the 
amount  sought  to  be  recovered  by  the  plaintiff." 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the  cause 
is  remanded,  with  directions  to  that  Court  to  award  a  venire 
facias  de  novo. 

Judgment  reversed. 

Note.    Decisions  in  relation  to  set-off;  Irvin  et  at.  v.  Wright,  Ante  135 ;  Morton  8.  Bailey 
et  al.,  Ante  213;  Ransom  v.  Jones,  Ante  291. 

(a)  Sergent  <cs.  Kellogg,  5  Gil.  R.  280,  and  notes. 


Gurdon  S.  Hubbard  and  Henry  G.  Hubbard,  appellants 
v.  Elias  Freer,  appellee. 

Appeal  from  the  Municipal  Court  oj  the  City  oj  Chicago. 

In  appeals  from  justices  of  the  peace,  where  an  appeal  bond  is  decided  to  be  insufficient, 
the  statute  is  imperative  that  the  Court  shall  permit  "  a  good  and  sufficient  bond  "  to 
be  filed. 

Wftere  the  appeal  bond  was  signed  by  one  of  the  two  appellants,  as  follows,  "  Hubbard  & 
Co.  [Seal]  f"  Held  that  the  bond  was  amendable. (a) 

This  cause  was  tried  at  the  November  term,  1837,  of  the 
Municipal  Court  of  the  City  of  Chicago,  before  the  Hon.  Thomas 
Ford. 

James  Grant  and  F.  Peyton,  for  the  appellants,  cited  R.  L. 
395.(1) 

(a)  Bragg  vs.  Fessenden,  11  111.  R.  544,  and  note.  (1)  Gale's  Stat.  40P. 
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Lockwood,    Justice,  delivered  the  opinion  of  the  Court : 

This  action  was  commenced  by  Freer,  against  Gurdon  S.  and 
Henry  G.  Hubbard,  before  a  justice  of  the  peace,  and  judgment 
rendered  against  the  defendants.  An  appeal  was  taken  to  the 
Municipal  Court  of  the  City  of  Chicago  ;  and  the  appeal  bond 
was  executed  in  the  name  of  the  firm,  to  wit :  "Hubbard  and  Co.," 
with  only  one  seal.  Freer  made  a  motion  to  dismiss  the  appeal, 
on  account  of  the  defective  execution  of  the  bond,  and  the  de- 
fendants made  a  cross  motion,  to  permit  them  to  amend  the  bond, 
or  file  a  new  one.  The  motion  to  dismiss  was  granted,  and  the 
cross  motion  overruled.  This  Court  has  frequently  decided,  that 
where  an  appeal  bond  is  adjudged  to  be  insufficient,  the  statute  is 
imperative,  that  the  Circuit  Court  shall  permit  a  "  good  and  suffi- 
cient bond  "  to  be  filed.  The  refusal  to  grant  this  permission, 
was  therefore  error. 

The  judgment  of  dismissal  is  reversed  with  costs,  and  the  cause 
remanded,  with  directions  to  the  Court  below,  to  permit  the  de- 
fendants below  to  file  a  good  and  sufficient  bond,  and  then  proceed 
to  try  the  cause  on  its  merits. 

Judgment  reversed. 

Note.    See  Dedman  v.  Barber,  Ante  254;  Swafford  v.  The  People,  Ante  289;  Grain  V. 
Bailey  et  al.,  Ante  321 ;  Yunt  v.  Brown.  Ante  204. 


James  Berry,  appellant  v.  William  Hamby,  appellee. 
Appeal  from  Alexander. 

A  County  Treasurer  has  no  authority  whatever  to  take  a  note  payable  to  himself  as  Treas- 
urer ;  nor  has  he  any  authority  to  assign  or  transfer  such  a  note.(a) 

A  suit  cannot  be  maintained  in  the  name  of  a  County  Treasurer.    Sed  qvere. 

Quere,  Whether  an  action  in  the  name  of  the  county,  can  be  maintained  upon  a  note  pay- 
able to  the  County  Treasurer, 

This  was  an  action  instituted  by  the  appellee  against  the  appel- 
lant, in  the  Alexander  Circuit  Court,  upon  the  following  note  : 

"  $100. 

One  day  after  date,  I  promise  to  the  Treasurer  of  Alexan- 
der county,  for  the  use  and  benefit  of  the  county,  one  hundred 
dollars  for  value  received.  As  witness  my  hand  and  seal.  Unity, 
June  24th,  1837.  James  Berry,     [l.s.]" 

On  which  is  the  following  assignment : 

"  For  value  rec'd  I  hereby  assign  the  within  note  to  William 
Hamby.     Jan.  26th,  1838.  Thomas  Howard, 

Treasurer  of  A.  C." 

(a)  Munael  vs.  Temple  3  Gil.  R.  93. 
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David  J.  Baker,  for  the  appellant. 

L.  Davis  and  F.  Forman,  for  the  appellee. 

Smith,    Justice,  delivered  the  opinion  of  the  Court : 

This  was  an  action  by  petition  and  summons,  on  a  promis- 
sory note  payable  to  the  "  Treasurer  of  Alexander  county,"  for 
one  hundred  dollars,  and  assigned  by  the  Treasurer  to  the  plain- 
tiff in  this  action. 

The  petition  avers  that  at  the  time  of  the  making  of  the  note, 
and  at  the  assignment,  the  assignor  was  the  Treasurer  of  the 
county.  The  defendant  craved  oyer  of  the  note  and  the  assign- 
ment, and  demurred.  The  Circuit  Court  overruled  the  demurrer, 
and  gave  judgment  for  the  amount  of  the  note. 

This  decision  is  alleged  for  error,  and  the  points  are  now  made, 
that  the  note  is  a  void  and  inoperative  instrument,  the  Treasurer 
of  Alexander  county  not  being  a  person  capable  in  law  of  con- 
tracting, and  having  no  authority  to  assign  the  note.  We  have 
no  doubt  on  both  the  points  made.  The  Treasurer  of  the  county 
had  no  authority  whatever  to  take  a  note  payable  to  himself  as 
Treasurer.  His  duties  are  prescribed  in  the  revenue  law  creating 
the  office  ;  and  no  power  is  given  him  in  the  act,  to  take  notes  or 
securities  in  his  official  character  from  any  person  ;  nor  is  he 
created  an  artificial  person  in  law,  capable  of  suing  as  Treasurer; 
consequently  no  suit  could  be  maintained  in  the  name  of  the 
Treasurer.  As  the  Treasurer  could  not  take  the  note,  the  assign- 
ment was  equally  nugatory.  He  could  not  confer  on  the  assignee 
a  right  which  he  did  not  possess  himself  ;  nor  could  he,  by  the 
assignment  in  the  name  of  Thomas  Howard,  Treasurer  of  Alex- 
ander county,  vest  an  interest  in  the  plaintiff,  to  enable  him  to 
maintain  an  action  in  his  own  name  on  the  note.  Whether  an 
action  in  the  name  of  the  county,  could  be  sustained  for  money 
had  and  received,  or  money  loaned  and  advanced,  is  not  now  be- 
fore us  for  adjudication. 

Judgment  reversed  with  costs. 
Judgment  reversed. 


Nathaniel  J.  Brown,  impleaded  with  George  B.  Field, 
plaintiff  in  error  v.  John  Knower  aud  Benjamin 
Knower,    defendants    in  error. 

Error  to  the  Municipal  Court  of  the  City  of  Chicago. 

Where  there  are  several  endorsers  or  assignors  of  a  note,  who  endorse  the  same  consec- 
utively, the  liability  of  each  is  several  and  not  joint. 

The  liability  of  an  assignor  of  a  note,  under  the  statute  of  this  State,  is  continpent ;  and 
the  holder  is  required  to  show  due  diligence  to  obtain  payment  from  the  maker,  before 
he  can  resort  to  the  assignor. 
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Judgment  was  rendered  in  this  cause  for  the  defendants  in 
error,  by  default,  for  $153,37  and  costs,  at  the  April  term,  1838, 
of   the  Municipal  Court  of  the  City  of  Chicago. 

J.  Butterfield,  for  the  plaintiff  in  error. 

1.  When  the  defendants  endorse  a  note  consecutively,  they 
cannot   be   sued  thereon  jointly.     3  Peters  477. 

2.  Where  there  is  judgment  by  default,  upon  a  promissory 
note,  and  the  money  counts  are  in  the  declaration,  it  is  error  to 
have  the  damages  assessed  by  the  clerk,  without  entering  a  nolle 
prosequi  to  the  common  counts;     6  Cowen  40 ■ 

I.    N.  Arnold,  for  the  defendants  in  error. 

Smith,  Justice,  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit  on  a  promissory  note,  by  the 
holder  against  the  defendants,  as  assignors,  who  are  sued  jointly. 
The  declaration  shows  the  defendants  assigned  the  note  separately, 
in   their  individual  names,  and  not  jointly. a 

Judgment  having  been  entered  against  Brown,  Field  not  hav- 
ing been  served  with  process,  the  question  is  now  made,  whether 
the  action  can  be  sustained  against  Brown,  in  its  present  form. 
There  can  be  no  doubt  that  the  liability  of  each  is  several,  and 
not  joint.  The  action,  in  its  present  form,  has  been  misconceived. 

The  liability  of  the  assignor  of  a  note,  under  our  statute,  mak- 
ing promissory  notes  assignable,  is  contingent  ;  and  the  holder  is 
required  to  show  due  diligence  to  obtain  payment  from  the 
maker,  before  he  can  resort  to  the  endorser,  or  more  properly, 
the  assignor. 

The  judgment  is  erroneous  as  to  Brown,  not  merely  because 
the  declaration  has  omitted  to  aver  due  diligence  to  obtain  pay- 
ment of  the  maker ;  but  more  especially  so,  because  of  a  mis- 
joinder, of  defendants  in  the  action. 

The    judgment   is  reversed  with  costs. 

Judgment  reversed. 

Sate.    See  Humphreys  ti.  Collier  et  al.  Ante  47. 
(a)  Carstens  vs.  Little,  4  Scam.  E.  410. 
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.Abki,  Giilbert  and  wife,  plaintiffs  in  error  v.  David 
Maggord,  defendant  in  erroi 

Error  to   Will 

Where  a  mortgage  was  executed  by  G.  and  his  wife,  and  judgnient  was  rendered  upon  a 
scire  facias  to  foreclose  the  same,  against  G.  and  his  wife  :  Held  that  the  wife  was  prop- 
erly made  a  defendant,  and  that  the  judgment  was  not  erroneous. 

Semble,  That  in  order  to  bar  the  wife's  right  of  dower,  she  should  be  made  a  party  defend- 
ant, in  a  scire  facias  to  foreclose  a  mortgage. 

Where  there  is  judgment  on  a  demurrer  against  the  party  demurring,  if  he  wishes  to 
avail  himself  in  the  Supreme  Court,  of  the  grounds  raised  by  the  demurrer,  he  must 
stand  by  his  demurrer  in  the  Court  below :  otherwise  he  will  be  precluded  from  assign- 
ing for  error  the  judgment  of  the  Circuit  Court. 

By  a  rule  of  the  Supreme  Court,  no  errors  will  be  enquired  into,  but  such  as  are  as- 
signed. 

This  cause  was  heard  in  the  Will  Circuit  Court,  before  the 
Hon.  John  Pearson.  Judgment  was  rendered  for  the  defendant 
in  error. 

J.  M.  Strode,  J.  Grant,  J.  Y.  Scammon,  and  G.  Spring,  for 
the  plaintiffs  in  error. 

J.  Butterfield,  for  the  defendant  in  error. 

Smith,  Justice,  delivered  the  opinion  of  the  Court : 

This  was  a  proceeding  under  the  statute,  by  scire  facias,  to 
foreclose  a  mortgage.  The  defendants  pleaded  several  pleas. 
The  plaintiff,  in  the  Circuit  Court,  confessed  the  sixth  plea  of  the 
defendants,  and  replied  new  matters  in  avoidance. — To  this  replica- 
tion the  defendants  demurred,  which  demurrer  being  overruled  by 
the  Court,  the  defendants  rejoined  to  the  replication,  and  took 
issue.  The  several  issues  were  tried,  and  verdict  and  judgment 
rendered  for  the  plaintiff.  It  is  now  assigned  for  error,  First, 
That  the  writ  is  insufficient  in  law  to  maintain  the  action  ;  Secondly, 
That  the  Circuit  Court  erred  in  overruling  the  defendants'  de- 
murrer to  the  plaintiff's  amended  replication. 

As  to  the  first  ground,  it  is  not  stated  in  what  particular  the 
writ  of  scire  facias  was  defective,  or  insufficient ;  and  it  does  not 
appear  that  any  objection  to  it  was  made  in  the  Court  below, 
other  than  such  as  was  alleged  and  considered  in  the  defendant's 
sixth  plea.  There  is  consequently  no  other  cause  of  objection 
before  this  Court.  On  the  argument,  it  was  said  that  the  wife  of 
the  defendant  in  the  Court  below,  had  been  improperly  made  a 
party.  She  however  appears  to  have  pleaded  and  raised  no  ob- 
jection, whatever,  of  a  personal  character. 

But  if  it  had  been  objected  formally,  in  the  Circuit  Court,  we 
perceive  no  good  reason  why  she,  having  signed  the  mortgage, 
should  not  have  been  made  a  defendant  in  the  proceedings.     On 
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the  contrary,  there  appears  to  be  irresistible  reasons  why  she 
should  be  joined  and  made  a  co-defendant,  as  she  was  one  of  the 
mortgagors,  and  it  was  necessary  to  foreclose  her  equity  of  re- 
demption and  right  of  dower,  that  a  judgment  should  pass  against 
her.  The  judgment  is  not  in  personem  but  in  rem,  and  is  only 
for  the  sale  of  the  mortgaged  premises,  to  satisfy  the  debt,  dam- 
ages, and  costs  of  suit.a 

With  regard  to  the  second  objection,  it  is  to  be  remarked,  that 
it  has  been  frequently  settled  in  this  Court,  that  where  there  is 
judgment  on  a  demurrer  against  the  party  demurring,  if  he  wishes 
to  avail  himself  of  the  grounds  raised  by  the  demurrer,  in  this 
Court,  he  must  stand  by  his  demurrer  in  the  Court  below, — other- 
wise he  will  be  precluded  from  assigning  for  error  the  judgment  of 
the  Circuit  Court.  As  the  defendants  in  the  Circuit  Court  must 
have  asked  leave  to  withdraw  their  demurrer,  and  rejoin  to  the 
plaintiff's  replication,  the  correctness  of  the  decision  of  the  Court 
below  on  the  demurrer,  cannot  now  be  enquired  into. 

By  a  standing  rule  of  this  Court,  no  other  errors  shall  be  en- 
quired into,  but  such  as  are  assigned.  There  might  possibly 
be  an  exception  to  this  rule  in  a  case  of  an  extreme  character, 
where  great  injustice  might  result  from  a  literal  and  rigid  adhe- 
rence to  the  rule ;  but  we  can  perceive  no  reason  for  a  departure 
from  it  in  this  case,  and  no  other  grounds  can  then  be  enquired 
into. 

The  judgment  is  affirmed  with  costs. 

Judgment  affirmed. 

Note.    See  Peck  v.  Boggess,  Ante'lSI:  Buckmaster  v.  Grundy,  Ante  310. 
(«)  Leonard  vs.  Admr.s  of  Villars,  23  111.  K.  379. 


George  Townsend,  plaintiff  in  error  v.  Richard  Briggs? 
defendant  in  error. 

Error  to  Schuyler. 

A  promise  made  by  a  purchaser  of  a  portion  of  the  public  lands  of  the  U.  S.,  subsequent- 
ly to  the  purchase,  to  pay  for  improvements  made  thereon  previous  to  the  sale  of  the 
same,  is  without  consideration  and  void. 

Th.  L.  Dickey,  for  the  plaintiff  in  error. 
Lockwood,  Justice,  delivered  the  opinion  of  the  Court : 
This  was  an  action  commenced  before  a  justice  of  the  peace, 
and  brought  by  appeal  into  the  Circuit  Court  of  Schuyler  county, 
On  the  trial  of  the  cause  in  the  Circuit  Court,  Briggs,  the  plain- 
tiff below,  proved  that  some  five  or  six  years  ago,  he  made  an 
improvement  on  the  public  lands  ;  that  subsequent  to  the  making 
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of  the  improvement,  Townsend,  the  defendant  below,  purchased 
the  land  of  the  United  States,  and  in  a  conversation  between  the 
parties,  Townsend  promised  that  he  would  pay  Briggs  the  value 
of  his  improvement  when  he  was  able.  Evidence  was  also  given 
that  Townsend  was  able  to  pay.  There  was  some  other  testi- 
mony in  the  cause,  which  it  is  unnecessary  to  state.  Townsend 
objected  to  the  legality  and  sufficiency  of  the  testimony  to  render 
him  liable  to  the  action.  The  Circuit  Court  overruled  the  objec- 
tion, and  gave  judgment  for  the  plaintiff  below ;  to  which  deci- 
sion the  defendant  excepted,  and  brought  the  cause  into  this 
Court  by  writ  of  error.  The  only  question  presented  in  this 
case,  is,  whether  a  promise  made  by  a  purchaser  of  the  public 
lands,  to  pay  for  improvements  made  on  the  land,  previous  to  the 
purchase  of  the  government,  is  binding  in  law  ? 

In  the  case  of  Carson  v.  Clark,  decided  at  December  term, 
1833,(1^  and  of  Hutson  v.  Overturf,  decided  at  December  term, 
1834,(2)  this  Court  decided  that  the  promise  made  by  a  vendee, 
after  the  purchase  of  the  land  from  the  government,  to  pay  for 
improvements  made  upon  the  land  previous  to  the  purchase,  was 
a  promise  without  consideration  and  void.  The  Court  in  the 
last  mentioned  case,  also  decided,  that  the  "  Act  relative  to  con- 
tracts for  the  Sale  of  Improvements  on  public  land,"  approved 
February  15,  1831,  had  not  made  such  promise  binding  on  the 
party  making  it.  The  promise  proved  in  the  Court  below,  is, 
according  to  these  decisions,  without  consideration  and  void.a 

The  judgment  of  the  Circuit  Court  must  be  reversed  with 
costs. 

Judgment  reversed. 

(1)  Ante  113.  (2)  Ante  170.    See  also  Blair  v.  Worley,  Ante  178. 

(a)  Contra.    Ante  171  note  (a). 


The  People  of  the  State  of  Illinois,  ex  relatione 
Nathaniel  J.  Brown  v.  John  Pearson,  Judge  of  the 
Cook  Circuit  Court. 

Application  for  a  Writ  of  Mandamus. 

It  is  unnecessarj  to  file  an  account  with  a  declaration  upon  a  bill  of  exchange  containing 
a  special  count  on  the  bill,  and  the  common  money  counts,  in  order  to  use  the  bill  as 
evidence  under  the  money  counts. 

Where  the  Circuit  Court  granted  a  continuance  because  an  account  was  not  filed  with 
the  declaration  on  a  bill  of  exchange,  which  contained  a  special  count  and  the  common 
money  counts,  although  the  declaration  and  a  copy  of  the  bill  declared  ou,  was  filed 
more  than  ten  days  previous  to  the  session  of  the  Court,  the  Snpreme  Court  granted  a 
writ  of  mandamus  to  the  judge  of  the  Circuit  Court  directing  him  to  rescind  the  order 
for  a  continuance,  and  proceed  with  the  cause  upon  the  merits,  without  requiring  the 
plaintiff  to  file  an  account  under  the  money  counts. 
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At  this  term  of  the  Court,  the  relator  filed  a  copy  of  the  re- 
cord of  the  cause  of  the  relator  against  Harvey  C.  Newcomb,  and 
the  following  notice,  and  moved  the  Court  for  a  writ  of  manda- 
mus to  the  judge  of  the  Cook  Circuit  Court  : 
"  Nathaniel  J.  Brown  v.  Harvey  C.  Newcomb. 

Gents  : — Please  take  notice  that  we  shall  move  the  Supremo 
Court  of  this  State,  at  the  term  thereof  to  be  holden  at  Vandalia, 
on  the  3d  Monday  of  December  inst.,  upon  the  transcript  of  the 
record  filed  in  this  cause,  that  a  writ  of  mandamus  be  issued 
and  awarded  to  the  judge  of  the  Cook  County  Circuit,  command- 
ing him  to  vacate  an  order  made  by  him  in  this  cause  at  the  last 
August  term  of  the  said  Court,  held  at  Chicago,  denying  a  certain 
cross  motion  made  in  the  said  cause  by  the  said  plaintiff,  for  leave 
to  proceed  to  the  trial  of  the  said  cause,  upon  his  abandoning  all 
right  to  give  in  evidence  under  either  of  the  counts  in  the  de- 
claration,  any  demand  except  the  said  bill  of  exchange  set  forth 
in  the  first  count  of  the  said  declaration  ;  and  that  the  said  judge 
grant  and  allow  the  said  cross  motion. 

Dated  December  10th,  1838. 

Yours,  &c. 

BUTTERFIELD  &  COLLINS,  Plff.'s  AttyS. 

To  Messrs.  Arnold  &  Ogden,  Esqrs.  Deft.'s  Attys." 

"  We  admit  due  service  of  a  copy  of  the  above  notice  of  mo- 
tion,  and  waiving   all  other  questions,  consent  that  the  Court 
make  such  order  in  the  premises  as  may  be  deemed  just. 
Dated  December  12th,  1838. 

Arnold  &  Ogdex,  Deft.'s  Attorneys." 

The  following  bill  of  exceptions  states  all  of  the  material  facts 
in  the  case  : 
"  Nathaniel  J.  Brown  v.  \ 

Harvey  C.  Newcomb.  \ 

Be  it  remembered  that  at  the  August  term  of  the  Cook  Cir- 
cuit Court,  held  at  the  Court  House  in  the  City  of  Chicago,  on 
the  22d  day  of  August,  in  the  year  one  thousand  eight  hundred 
and  thirty-eight,  came  the  defendant,  by  Arnold  and  Ogden,  his 
attorneys,  and  moved  the  Court  that  this  cause  be  continued, 
because  there  is  no  account  filed  under  the  general  counts,  and 
thereupon  the  said  plaintiff,  by  Butterfield  and  Collins,  came  and 
made  his  cross  motion  thai  he  be  allowed  to  proceed  to  trial  in 
this  cause,  upon  the  written  instrument  set  forth  in  the  first  count 
of  the  declaration,  and  hereby  abandons  all  right  to  give  in  evi- 
dence under  the  other  counts  in  the  declaration,  any  demand 
except  the  said  bill  of  exchange  set  forth  in  said  first  count  of 
the  said  declaration,  and  hereby  consents  that  the  common 
counts  in  the  said  declaration  be  so  far  struck  out  of  the  declara- 
tion, saving  only  to  the  plaintiff  the  right  to  give  the  said  bill  of 
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exchange  in  evidence  under  any  of  the  counts  of  the  declaration 
-applicable  to  the  said  bill  of  exchange.  And  therefore  the  Court 
decided  that  the  motion  to  continue  the  said  cause  be  sustained, 
and  the  cross  motion  be  overruled,  and  that  the  cause  be  con- 
tinued at  the  plaintiff's  cost ;  to  which  decision  the  plaintiff  ex- 
cepted, and  tendered  to  the  said  Court  this  bill  of  exceptions 
which  the  said  Court  has  signed  and  sealed,  according  to  the  sta- 
tute in  such  case  made  and  provided. 

John  Pearson,     [l.  s.] 

J.  Butterfield  and  James  H.  Collins,  for  the  relator. 

J.  N.  Arnold  and  M.  D.  Ogden,  contra, 

Per  Curiam ;  The  facts  in  this  case  are  similar  to  those  in 
the  case  of  the  People,  ex  relatione  Teal,  against  the  judge  of 
the  Cook  Circuit  Court, (1)  decided  at  this  term  of  the  Court]; 
and  the  same  disposition  must  be  made  of  it. 

Let  a  preparatory  writ  of  mandamus  issue  to  the  judge  of  the 
Cook  Circuit  Court,  directing  him  to  rescind  the  order  for  a  con- 
tinuance, and  to  proceed  with  the  cause  upon  its  merits. 

The  costs  of  this  application  will  abide  the  event  of  the  trial 
in  the  Court  below. 

Writ  of  mandamus  granted. 

Note.    See  the  case  of  the  People,  ex  relatione  Teal,  Ante  45S,  and  note. 
(1)  Ante  458. 


James  Day,  plaintiff  in  error  v .  Cushman,  Eaton  &  Co., 
defendants  in  error, 

Error  to  La  Salle. 

Where  a  scire  facias  to  foreclose  a  mortgage  commanded  the  defendant  to  answer  anto 
"Cushman,  Eaton  &  Co.,"  without  showing  or  averring  what  persons  composed  the 
said  firm:  Held  that  the  omission  was  fatal. 

A  scire  facias  to  foreclose  a  mortgage  payable  by  instalments,  must  state  that  the  last  in- 
stalment has  become  due. 

In  summary  proceedings  under  a  statute,  the  provisions  of  the  statute  must  be  strictly 
complied  with. 

At  the  September  term,  1837,  of  the  La  Salle  Circuit  Court, 
the  Hon.  Jesse  B.  Thomas  presiding,  judgment  was  rendered  by 
default  against  the  plaint  iff  in  error,  upon  the  foreclosure  of  a 
mortgage  by  scire  Jacias,  for  $1219,17  and  costs  of  suit.  The 
cause  was  brought  to  this  Court  by  writ  of  error. 

James  Grant  and  Fr.  Peyton,  for  the  plaintiff  in  error. 

L.  Davis  and  F.  Forman,  for  the  defendants  in  error. 
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Smith,  Justice,  delivered  the  opinion  of  the  Court : 

This  was  a  proceeding  under  the  statute,  on  a  scire  facias  to 
foreclose  a  mortgage.  Amongst  other  errors  assigned,  it  is  pro- 
posed to  notice  but  two  : — First,  The  scire  facias  commands  the 
defendant,  in  the  Circuit  Court,  to  answer  the  complaint  of  Cush- 
man,  Eaton  &  Co.,  without  disclosing  the  Christian  names  of 
Cushman  and  Eaton,  or  of  those  embraced  under  the  term  Co. — 
Secondly,  The  scire  Jacias  does  not  aver  that  the  last  instal- 
ment of  money,  to  secure  the  payment  of  which  the  mortgage 
was  given,  had  fallen  due. 

It  is  too  obvious  to  doubt,  that  the  omission  of  the  Christian 
names  of  the  plaintiffs  in  the  action,  as,  also,  of  the  names  of  the 
persons  who  composed  the  Company,  is  fatal — equally  so,  the 
neglect  to  state,  as  the  statute  has  declared,  that  the  last  payment 
had  become  due,  before  the  suing  out  of  the  scire  facias.  As  the 
proceedings  under  the  statute  are  summary,  it  should  be  strictly 
complied  with. 

The  statute  of  joefails  does  not  cure  the  omissions  ;  and  as 
there  has  been  no  appearance,  the  errors  have  not  been  waived. 

Judgment  reversed  with  costs. 

Judgment  reversed. 


Antoini  Guykowski,  plaintiff  in  error,  v.  The  People  of 
the  State  of  Illinois,  defendants  in  error. 

Error  to   Clinton. 

In  a  criminal  cause  the  accused  stands  on  all  his  rights,  and  waives  nothing  which  is  irreg- 
ular, and  more  especially  so  when  life  is  in  question. 

An  alien  is  not  qualified  to  serve  as  a  juror  in  any  case. 

The  declaration  that  certain  qualifications  are  necessary  to  be  possessed  by  the  individual 
to  constitute  him  a  juror,  necessarily  disqualify  the  person  who  does  not  possess  such 
qualifications. 

The  affidavit  of  a  prisoner,  upon  a  motion  for  a  new  trial,  is  prima  facie  evidence  of  the 
truth  of  the  statements  it  contains. 

Semble,  That  the  affidavit  of  a  juror  in  support  of  the  verdict,  on  a  point  entirely  discon- 
nected with  his  acts  or  the  motives  for  his  conduct,  may  be  admitted  on  a  motion  for  a 
new  trial. 

Where  the  precept  for  summoning  the  jury  at  a  special  term  of  a  Circuit  Court  called  for 
the  trial  of  a  prisoner  charged  with  a  capital  crime,  had  been  lost  by  the  sherifi',  and  the 
Court  directed  a  new  one  to  be  filed  nunc  pro  tunc:  Held  that  there  was  no  error. 

All  mere  formal  objections  to  an  indictment,  should  be  made  before  pleading. 

In  June,  1838,  a  special  term  of  the  Circuit  Court  was  held  in 
Fayette  county,  for  the  trial  of  Guykowski,  the  plaintiff  in  error, 
then  imprisoned  in  the  jail  of  said  county,  on  the  charge  of  having 
murdered  Nelson  Ryall. 
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The  judge  produced  in  Court  the  written  notification  of  the 
sheriff  of  said  county,  requesting  that  a  special  term  of  said  Court 
be    held  for  the  purpose  of  the  said  trial. 

The  judge  certified  that  he  had  issued  his  precept  to  the  said 
sheriff,  authorizing  him  to  summon  jurrors,  and  the  sheriff  made 
affidavit  that  the  said  precept  had  been  lost,  or  mislaid,  after  the 
jurors  had  been  summoned. 

The  Court  thereupon  ordered  a  precept  to  be  filed  nunc  pro 
tunc. 

The  defendant,  by  his  counsel,  moved  to  quash  the  array, 
which  motion  was  afterwards  withdrawn. 

The  counsel  on  behalf  of  the  People,  then  moved  to  quash  the 
Array,  on  the  ground  that  the  precept  had  not  been  returned  by 
the   sheriff.     The  motion  was  overruled. 

On  the  second  day  of  the  term,  Josiah  Fisk  was  appointed  by 
the  Court,  to  prosecute  in  the  absence  of  the  Attorney  General. 

On  the  third  day  of  the  term,  the  grand  jury  found  an  indict- 
ment for  murder  against  Guykowski.     He  pleaded  not  guilty. 

The  venue  was  changed  upon  the  application  of  the  prisoner, 
to  Clinton  county,  where  the  cause  was  tried  at  the  September 
term,  1838,  before  the  Hon.  Sidney  Breese,  and  a  verdict  of 
guilty  found  by  the  jury. 

The  defendant  moved  the  Court  for  a  new  trial,  on  the  follow- 
ing grounds : 

1.  That  the  verdict  was  contrary  to  law  and  evidence. 

2.  That  John  Burnside,  one  of  the  jurors  in  the  cause,  was  an 
alien  and  an  unnaturalized  citizen,  which  fact  was  unknown  to 
the  defendant  and  his  counsel,  until  after  the  rendering  of  said 
verdict.  The  last  ground  was  supported  by  the  affidavit  of  the 
defendant. 

This  motion  the  Court  overruled,  to  which  opinion  of  the  Court, 
the  defendant,  by  his  counsel,  excepted. 

The  defendant  filed  his  affidavit,  stating  that  the  Attorney 
General  had  resigned  previous  to  the  trial  of  said  cause,  and  that 
no  appointment  had  been  made  by  the  Governor  until  after  the 
same  ;  and  that  one  Josiah  Fisk,  without  authority,  advised  the 
finding  of  said  indictment ;  and  then  moved  in  arrest  of  judg- 
ment, on  the  following  grounds  : 

1st.  That  no  person  was  authorized  by  law  to  sign  said  indict- 
ment. 

2d.  That  the  Attorney  General,  at  the  time  of  finding  said  indict- 
ment, had  resigned  his  office. 

3d.  That  John  Fisk,  who  signed  the  same,  had  no  legal  author- 
ity to  do  so. 

4th.  The  authority  of  the  grand  jury  to  find  the  indictment, 

.3  not  set  forth  in  the  indictment. 
i 
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5th.  It  is  no  where  shown  in  said  indictment,  that  the  Court 
was  called  for  the  trial  of  the  defendant. 

6th.  The  sheriff  did  not  return  the  order  of  the  judge,  and  the 
process   by   which  the  Court  was  called,  and  grand  and  petit  ju-' 
rors  summoned. 

This   motion  the  Court  overruled. 

Sentence  of  death  was  then  pronounced  on  the  defendant. 

A.  P.  Field  and  James  Shields,  for  the  plaintiff  in  error,  re- 
lied upon  the  following  points  and  authorities: 

Aliens  disqualified  from  being  jurors  R.  L.  378  ;(1)  3  Coke  on 
Littleton  516,  Aliens  to  be  challenged ;  1  Chit.  Crim.  Law  251, 
No  alien  can  serve  on  grand  jury;  do  408,  Whenever  a  grand 
jury  shall  be  challenged,  so  may  a  petit  juror  ;  3  Harr  &  Mc 
Henry,  100,  A  disqualified  juror  is  cause  for  new  trial ;  Whar- 
ton's Digest. 

Jlffidavil    of  disqualification  of  juror  sufficient 

9  Pirtle's  Digest  112,  Affidavit  of  party  sufficient ;  1  Marsh 
213,  Bratton  v.  Bryant ;  3  J.  J.  Marsh  526,  Ewing  v.  Price  ; 
2  Pirtle's  Dig.  121,  Art.  124  ;  Wharton's  Dig.  407,  Bratton  v. 
Bryant ;  1  Marsh  212,  The  party  opposing  a  motion  may  adduce 
counter    evidence. 

In   arrest  of  judgment. 

Precept — 3  Coke  on  Littteton  504 ;  Precept  defective — 18 
Johns.    212,'  People  v.  McKay. 

Indictment. 

Wharton's  Digest  171,  Caption  of — 1  Saunders  250,  note. 

Vacancy   in  the  office  of  Attorney  General. 

Wharton's  Digest  117,  State  v.  Simms  ;  1  Term  Rep.,  No- 
Attorney   General,  criminal  may  be  discharged. 

Geokge  W.  Olney,  Attorney  General,  for  the  defendants  in 
error. 

Smith,  Justice,  delivered  the  opinion  of  the  Court  : 

The  prisoner,  Guykowski,  was  indicted  for  the  murder  of  one 
Nelson  Ryall,  at  a  special  term  of  the  Fayette  Circuit  Court,  held 
under  the  provisions  of  the  ninth  section  (2)  of  "*8w  act  regula- 
ting the  times  of  holding  the  Supreme  and  Circuit  Courts ," 
and  for  other  purposes,  approved  15th  February,  1835,  which 
authorizes  the  holding  of  such  terms,  at  the  request  of  a  prisoner 
charged  with  a  capital  offence,  when  he  may  demand  a  speedy 
trial.     At  this  special  term,  the  Court  ordered  a  precept  for  sum- 

(1)  Gale's  Stat.  395.  (2)  Acts  of  1835,  171;  Gale's  Stat.  187. 
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moiling  a  grand  and  petit  jury,  to  be  filed  nunc  j)ro  tunc,  in  con- 
sequence of  the  loss  of  the  first  one,  by  the  sheriff. 

The  counsel  for  the  prisoner  challenged  the  array  of  the  grand 
jury  for  this  cause,  but  subsequently  withdrew  his  objection.  The 
Attorney  General,  on  behalf  of  the  prosecution,  renewed  it  and 
the  Court  overruled  the  exception.  The  prisoner  then  challenged 
some  of  the  grand  jurors  for  cause.  After  the  indictment  was 
found,  the  prisoner  applied  for,  and  obtained,  a  change  of  venue, 
to  the  Circuit  Court  of  the  county  of  Clinton.  He  was  there 
tried  and  convicted  at  a  regular  term  of  that  Court.  After  con- 
viction, his  counsel  moved  for  a  new  trial,  and  in  arrest  of  judg- 
ment, both  of  which  motions  were  overruled,  and  sentence  of 
death  pronounced.  A  writ  of  error  having  been  sued  out,  and  a 
supersedeas  awarded,  in  pursuance  of  the  189th  section  of  the 
"Act  relative  to  Criminal  Jurisprudence,  "(1)  an^  the  case 
being  before  the  Court  for  revision,  it  is  now  assigned  for  error, — 

1.  That  the  Circuit  Court  ought  to  have  awarded  a  new  trial, 
because  one  of  the  jurors,  who  tried  the  cause,  was  an  alien  at  the 
time  of  the  trial,  and  therefore  not  qualified  to  serve  as  a  juror  : 
such  alienage  being  at  such  time  unknown  to  the  prisoner. 

2.  That  the  motion  in  arrest  of  judgment,  ought  to  have  pre- 
vailed, because  the  person  signing  the  indictment,  was  not  the 
Attorney  General,  nor  authorized  by  law  to  sign  the  same.  Also, 
because  it  is  not  set  forth  in  the  body  of  the  indictment,  that  the 
grand  jury  had  the  authority  to  find  the  same  ;  because  it  is  not 
averred  in  the  indictment  that  the  Court  was  called  specially  for 
the  trial  of  the  prisoner  ;  and  because  a  precept  for  summoning 
the  grand  jury  at  the  special  term  of  the  Fayette  Circuit  Court, 
had  been  filed  nunc  pro  tunc. 

The  delicate  and  responsible  trust  which  this  tribunal  is  called 
on  to  exercise,  in  reviewing  cases  of  the  character  under  consider- 
ation, sufficiently  admonishes  it  of  the  caution  and  prudence  with 
which  such  re- examinations  should  be  conducted  ;  and  that,  where 
there  is  every  reason  to  believe,  from  an  inspection  of  the  pro- 
ceedings, that  the  intrinsic  merits  of  the  case  have  been  fairly  as- 
certained and  determined,  the  adjudication  of  the  inferior  tribu- 
nal should  not  be  disturbed,  unless  it  satisfactorily  appear  that 
some  settled  and  well  established  principle  of  criminal  law,  or 
rule  of  proceeding,  has  been  clearly  violated. 

While  the  justice  of  the  rule  here  asserted  is  admitted,  and  an 
adherence  to  its  principles  conceded,  it  is  of  equal  importance 
that  the  rights  of  the  accused  should  be  protected  and  preserved, 
and  the  essential  forms  of  law  prescribed  for  the  mode  of  con- 
ducting the  ascertainment  of  his  guilt,  should  be  carefully  ob- 
served and  followed.  A  departure  from  them  could  not  fail  to 
produce  difficulties  and  doubts.    A  recognition  of  a  departure,  in 

(1)  R.  L.  217;  Gale"s  Stat.  235. 
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one  case,  might  lead  to  the  adoption  of  another,  and  finally,  those 
barriers,  which  are  guaranties  for  the  regular  and  impartial  con- 
ducting of  criminal  cases,  might  be  frittered  away,  and  cause  in- 
terminable perplexities  and  possibly  eventuate  in  gross  injustice. 
It  is  much  easier  to  require  the  observance  of  the  mandates  of 
the  law,  than  to  determine  in  what  cases  they  may  safely  be  dis- 
pensed with. 

It  is  therefore,  more  proper,  and  more  consonant  to  reason  and 
justice,  to  require  a  substantial  adherence,  than  to  suffer  innova- 
tions upon  the  known  and  positive  rules  prescribed  by  law,  for  the 
regular  conducting  of  causes.  The  justice  of  these  grounds  is  as 
clear  and  apparent,  as  those  which  are  founded^ on  principles  of 
humanity,  and  by  which  the  administration  of  criminal  law  has 
been  marked,  declare  that  the  accused  stands  on  all  his  rights , 
and  waives  nothing  which  is  irregular,  and  more  especially  so, 
when  life  is  in  question. 

Testing  the  present  case  by  the  principles  here  recognised,  and 
applying  them  to  the  facts  of  the  case,  it  will  be  perceived  that 
the  first  objection  presents  grounds  deserving  attentive  and  grave 
consideration.  The  bill  of  exceptions  discloses  the  fact,  that 
after  the  conviction  of  the  prisoner,  an  application  for  a  new  trial 
was  made,  based  on  his  deposition,  which  disclosed  the  fact  that 
John  Burnside,  one  of  the  jurors  who  had  rendered  the  verdict, 
was  an  alien,  as  he  had  been  then,  for  the  first  time,  informed, 
and  believed,  and  that  such  information  came  to  his  knowledge 
since  his  conviction.  On  this  deposition  the  enquiry  arises,  1st, 
Whether  the  juror,  admitting  the  fact  of  alienship  to  be  true, 
was  an  unqualified  juror,  and  if  so,  whether  the  verdict  was  not 
void  for  that  cause.  2d,  Whether  the  deposition  of  the  prisoner  was 
sufficient  evidence  of  the  fact  of  alienship,  and  was  admissible  as 
evidence  of  the  fact.  To  determine  the  first  enquiry,  as  to  the 
competency  of  the  juror,  we  must  recur  to  the  act  prescribing  the 
mode  of  summoning  grand  and  petit  jurors,  and  defining  their 
qualifications  and  duties,  in  force  1st  June,  1827.(1)  By  that 
act  it  is  declared,  that  "  All  free  white  male  taxable  inhabitants, 
in  any  county  in  this  State,  being  natural  born  citizens  of  the 
United  States,  or  naturalized  according  to  the  Constitution  and 
laws  of  the  United  States,  and  of  this  State,  between  the  ages 
of  twenty- one  and  sixty  years,  not  disabled,  by  the  commission 
of  crime,  or  bodily  infirmity,  and  being  of  sound  mind  and  dis- 
cretion, shall  be  deemed  and  considered  competent  persons  to 
serve  on  grand  and  petit  juries." 

From  this  section  there  can  be  no  doubt  whatever,  that  an  alien 
is  not  qualified  to  serve  as  a  juror  in  any  case.  The  declara- 
tion that  certain  qualifications  are  necessary  to  be  possessed 
by  the  individual,  to  constitute  him  a  juror,  necessarily  disqualify 

(1)  R.  L.  378 ;  Gale's  Stat.  305. 
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the  person  who  does  not  possess  such  qualifications,  from  being 
one.  It  is  not  a  mere  personal  exemption,  from  service,  which 
the  individual  may  claim,  but  an  entire  exclusion  from  such  ser- 
vice. The  persons  who  are  entitled  to  personal  exemption,  from 
service,  are  enumerated  in  the  act.  An  alien  is  not  capable  in 
law  to  discharge  the  functions  of  a  juror.  In  a  cause  where  an 
alien  serves  as  a  juror,  he  cannot  be  considered  the  lawful  juror 
whom  the  sheriff  is  called  on  to  summon  for  the  trial  of  the 
cause.  He  is  not,  in  the  language  of  the  common  law,  free  from 
all  exception,  but  is  prohibited  from  sitting  as  a  juror  ;  and  al- 
though he  is  not  challenged,  and  the  accused  may  be  considered 
as  tacitly  consenting  by  not  objecting  to  his  serving  on  the  jury, 
still  he  cannot  be  rendered  competent  to  serve  by  the  presumed 
assent  of  the  accused,  because  the  law  has  not  admitted  him  to 
act  in  such  capacity.* 

It  may,  also,  be  fairly  presumed,  that  it  was  incumbent  on  the 
prosecution,  to  take  care  that  the  jurors  were  competent  and 
legally  qualified  according  to  the  provisions  of  the  law,  under 
which  they  were  chosen  and  selected. 

The  verdict  cannot  be  considered  as  the  unanimous  opinion  of 
twelve  persons  capable  in  law  of  determining  the  law  and  the 
facts  submitted  to  their  consideration  and  decision  ;  but  as  the 
opinion  of  eleven  only ;  the  other  being  disqualified  from  being 
one  of  their  number.  The  verdict  is  a  nullity,  not  having  been 
obtained  as  the  law  has  required. 

The  second  branch  of  the  question  under  consideration,  whe- 
ther the  deposition  of  the  prisoner  was  sufficient  evidence  of  the 
facts  of  alienage,  and  was  admissible  to  prove  such  fact,  can  be 
determined  only  from  the  circumstances  which  appear  in  the 
case,  and  the  reasons  which  may  be  drawn  from  the  admission  of 
such  depositions  in  other  cases.  In  civil  cases,  the  deposition 
of  the  defendant  of  the  existence  of  particular  facts,  before  un- 
known, and  of  newly  discovered  evidence,  for  the  purpose  of 
moving  for  a  new  trial,  is  frequently  received,  and  the  admissi- 
bility thereof  has  not,  we  believe,  been  questioned  ;  and  nume- 
rous new  trials  have  been  granted  on  facts  disclosed  by  such  de- 
positions. If  this  rule  obtains,  in  civil  cases,  we  do  not  perceive 
any  objection  to  it  in  criminal  ones,  subject  to  the  right  on  the 
part  of  the  prosecution,  to  disprove  by  counter  evidence,  the 
truth  of  the  facts  alleged  by  the  accused. 

It  may  be  urged  that  a  party,  after  conviction  of  a  flagrant 
crime,  for  the  purpose  of  obtaining  another  trial,  or  the  procras- 
tination of  the  judgment  of  the  law,  would  not  hesitate  to  resort 
to  these  means,  as  an  expedient  for  the  accomplishment  of  an 
object  so  desirable  to  him  ;  and  that  perjury  might  readily  be 

(a)  Limited  to  capital  cases,  Greenup  vs.  Stoker  3  Gil.  R.  303 :  Chase  M.  People,    40  III, 
R.  350. 
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conceived  to  be  the  consequence  of  the  adoption  of  such  a  rule, 
This  reasoning  is  not  just,  because  although  the  party  may  make 
his  application  founded  on  his  own  deposition,  it  does  not  follow, 
by  any  means,  that  this  deposition  is  to  be  conclusive.  The  facts 
alleged,  as  the  grounds  of  the  application,  being  open  to  be  con 
tradicted  by  the  prosecution,  if  false,  might  be  shown  to  be  so, 
and  hence  it  is  not  rational  to  suppose,  that  the  application  would 
be  made  on  an  alleged  state  of  facts,  easily  disproved,  or  rendered 
doubtful  by  counter  evidence,  because  of  the  certainty  of  failure 
in  all  such  cases. 

In  the  case  before  us,  how  easily  could  the  prosecution  have 
produced  the  juror,  Burnside,  or  his  deposition,  and  proven  his 
non-alienship,  if  such  was  the  fact ;  and,  in  case  of  his  absence, 
the  evidence  of  his  neighbors  to  the  same  fact.  This,  we  pre- 
sume, would  have  readily  occured  to  the  prosecution,  as  the 
most  efficient  means  of  removing  the  alleged  objection  to  the 
verdict.  Not  having  done  so,  is  it  not  the  fair  inference  there- 
from that  the  deposition  of  the  prisoner  is  true?  This  deposi- 
tion was,  doubtless,  only  prima  facie  evidence  of  the  fact :  but 
does  not  the  failure  or  omission  to  produce  the  proof  so  entirely 
within  the  ability  of  the  prosecution  to  adduce,  (if  the  deposition 
of  the  prisoner  was  untrue  in  point  of  fact,)  render  it  almost 
conclusive?  We  must  presume,  then,  under  this  state  of  facts, 
that  the  alienship  of  the  juror  would  have  been  confirmed  by  the 
juror  himself  ;  otherwise  it  seems  to  us,  that  an  attempt  would 
have  been  made  to  disprove  it,  by  some  of  the  means  suggested. 

This  deposition  of  the  juror  in  support  of  his  verdict,  on  a 
point  entirely  disconnected  with  his  acts,  or  the  motives  for  his 
conduct,  as  a  juror,  would  not  have  been  objectionable,  on  the 
grounds  on  which  it  has  been  decided  that  a  juror's  testimony 
cannot  be  received  to  impeach  his  verdict.1 

It  may  also  be  urged,  that  the  exception  to  the  juror,  is  tech- 
nical, and  that,  as  no  objection  appears  on  the  merits  the  con- 
viction should  be  sustained. 

We  cannot  think  that  an  objection  to  a  trial  and  conviction 
produced  by  the  agency  of  one  whom  the  law  has  positively  pro- 
hibited from  sitting  as  a  juror  in  a  cause,  can  be  considered  tech- 
nical. It  is  a  matter  of  substance,  and  may  be  considered  an 
enquiry  whether  one  who  is  excluded,  has  taken  on  himself  to 
pronounce  on  the  law  and  the  facts  of  the  case,  without,  not  only, 
the  authority  of  law,  but  against  such  authority. 

The  presumed  assent  of  the  accused  to  the  juror's  being  one 
of  his  triors,  cannot  surely  invest  the  juror  with  the  exercise  of 
a  power  which  the  law  has  declared  him  incapable  of  exercising. 
Suppose  the  case  of  a  female  imposed  on  the  Court  and  parties 
without  their  privity,  or  even  with  it :  Could  such  a  person  be  a 
competent  juror  ?     Would  not  all    deny  the  affirmative,  in  such  a 

(a)  Spnrk  vs.  Crook,  19  111.  R.  426. 
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case  ?  And  although  such  an  opinion  would  be  rendered  with- 
out hesitation,  the  disqualification  in  this  case  is  not  less  conclu- 
sive. 

It  is  a  false  supposition,  to  conclude,  that  the  silence  of  the  ac- 
cused could  confer  a  power  on  the  person  sworn  as  the  juror,  to 
sit  and  determine  the  cause,  when  his  inability  to  legally  act  is 
so  apparent.  Suppose  that  the  alienage  of  the  juror  had  been 
developed  to  the  Court,  when  the  juror  was  called,  and  about  to 
be  sworn,  can  it  be  imagined  that  the  Court  would  have  hesitated 
to  have  instantly  set  him  aside,  and  declared  him  incompetent  ? 
We  think  not.  Does  then  the  time  of  the  discovery  of  the  juror's 
incompetency,  alter  the  principle,  or  the  reason  of  the  decision  ? 
In  Massachusetts  it  has  been  decided,  that  a  person  who  was  a 
member  of  the  grand  jury,  and  sat  and  found  the  bill  of  indict- 
ment, in  a  criminal  case,  was  an  incompetent  juror  on  the  trial 
by  the  petit  jury,  on  the  same  indictment,  and  a  new  trial  was 
granted  for  such  a  cause.  There  are,  also,  many  cases  where  par- 
tial jurors,  who  had  formed  and  expressed  opinions  on  the  guilt 
of  the  accused,  before  trial,  having  rendered  verdict  against  him, 
have  been  set  aside,  the  knowledge  of  the  cause  of  objection  not 
having  been  known  or  discovered  until  after  conviction. 

In  the  case  of  the  Indian  Nomaque,  decided  at  the  December 
term  of  this  Court  in  1825,(1)  we  have  said  that  "The  prisoner, 
in  a  capital  cause,  must  be  considered  as  standing  on  all  his  rights. 
He  cannot  be  considered  as  waiving  anything,  nor  could  his  coun- 
sel do  it  for  him  ;"  and  the  case  of  the  People  v.  Mcllay,("2)  is 
cited,  as  conclusive  authority  to  sustain  such  position.  In  this 
case,  which  was  a  criminal  one,  the  venire  was  without  a  seal, 
and  although  the  prisoner  had  challenged  many  of  the  jury  who 
were  summoned  under  it,  still  the  Court  held,  in  that  case,  that  it 
was  a  nullity,  and  granted  a  new  trial.  The  principles  on  which 
these  cases  were  decided,  are  applicable  to  the  present,  and  apply 
with  full  force.1 

The  argument  of  inconvenince  which  might  result  from  grant- 
ing a  new  trial,  ought  not  to  be  addressed  to  those  whose  duty 
compels  them  to  declare  the  very  law  of  the  case,  and  more  espe- 
cially should  its  influence  be  unfelt  where  no  discretion  is  re- 
posed. 

Much  as  this  Court  may  regret  the  necessity  which  imposes  on 
it  the  duty  of  reversing  a  decision,  where  the  trial  on  all  the  facts 
may  be  presumed  to  have  been  not  only  deliberately  and  impar- 
tially had,  but  freely  investigated,  still  it  is  bound  to  declare  the 
law  as  it  is  conscientiously  believed  to  «xist,  without  regard  to  the 
possible  inconvenience  which  may  result  from  a  new  trial. 

The  objections  in  arrest  of  judgment  are  considered  not  tena- 
ble :  and  if  as  formal  ones,  they  possessed  grounds  of  considera- 

(1)  Breesc  109.      (2)  18  John*.  212.      (a)  Modified.    People  ve.  Scatec,  3  Scam.  R.  351 
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tion,  a  part  of  them  should  have  been  raised  before  pleading  to 
the  indictment,  as  the  153d  section  of  the  criminal  code  requires. 
That  portion  of  them  which  were  made  before  pleading,  which 
include  the  objection  to  the  precept,  are  considered  inconclusive. 
The  precept  for  the  grand  jury,  which  was  filed  nunc  pro  tunc, 
was  for  the  benefit  of  the  prisoner,  at  whose  instance  the  Court 
had  been  assembled,  and  as  he  challenged  the  array,  and  after- 
wards withdrew  it,  he  must  be  considered  as  regarding  the  objec- 
tion without  force.  It  was  but  to  render  more  certain  and  perfect 
the  proceedings  instituted  for  his  benefit,  and  which  had  been 
adopted  for  the  speedy  trial  which  he  had  sought. 

For  the  reasons  assigned,  we  are  of  opinion  that  the  judgment 
of  the  Circuit  Court  of  Clinton  county  should  be  reversed,  a 
supersedeas  to  the  execution  of  the  sentence  of  death  awarded, 
and  a  new  trial  be  had  in  the  Clinton  Circuit  Court,  and  that  a 
venire  facias  de  novo  be  awarded  by  that  Court,  for  such  pur- 
pose. 

Judgment  reversed. 

Note.  See  the  case  of  John  Stone  v.  The  People,  decided  at  June  term,  1840,  where  it 
is  held,  that  irregularities  in  summoning  a  grand  jury,  must  be  taken  advantage  of  by  a 
challenge  of  the  array,  or  a  motion  to  quash  the  indictment  found  by  the  jurors. 

Objections  to  jurors,  if  known,  must  be  made  before  trial.  Wickersham  v.  The  People, 
Ante  13». 


Bliss,  Williams    &   Co.,    plaintiffs  in   error  v.  William 
Perryman,  defendant  Id  error. 

Error  to    White. 

Where  the  plaintiff  brought  an  action  before  a  justice  of  the  peace,  upon  a  bond  made  by 
the  defendant  while  an  infant,  and  upon  the  trial  the  delendant  pleaded  and  proved  his 
infancy  in  bar;  and  thereupon  the  plaintiff  made  oath  that  he  knew  of  no  witness  by 
whom  he  could  prove  the  defendant's  agreement  since  he  became  of  age,  to  pay  him  $1S  in 
full  of  the  bond,  except  by  his  own  oath,  or  that  of  the  defendant,  and  prayed  that  the 
defendant  might  be  sworn,  which  the  Court  refused  to  allow  :  Held  that  the  Court  de- 
cided correctly,  because  the  proof,  if  admitted,  would  have  proved  a  different  cause  of 
action  from  tnat  upon  which  suit  was  brought. 

Semble,  That  an  infant  cannot  bind  himself  by  bond  (a) 

Where  a  plaintiff  relies  upon  a  new  promise  made  after  the  defendant  became  of  age — 
the  original  contract  having  been  made  during  infancy— he  should  declare  on  the  new 
contract. 

This  action  was  originally  instituted  before  a  justice  of  the 
peace  of  White  County,  who  rendered  judgment  for  the  plaintiffs 
in  error,  for  the  amount  of  the  note  sued  on.  The  defendant 
appealed  to  the  Circuit  Court,  where  the  cause  was  tried  at  the 

(tf)  Cole  vs.  Pennoyer  14  111.  R.  160. 


YANDALIA.  485 


Bliss  tt  al.  v.  Ferryman. 


October  term,  1887,  before  the  Hon.  Justin  Harlan,  and  judgment 
rendered  for  the  defendant  for  costs.  On  the  trial  in  the  Court 
below,  the  following  bill  of  exceptions  was  taken  : 

"  Beit  remembered  that  on  the  trial  of  this  case,  which  was. 
brought  upon  the  following  note,  viz — "  Township,  White  county, 
111.,  1835.  By  the  first  day  of  January  next,  1886,  for  value  re- 
ceived I  promise  to  pay  Bliss,  Williams  &  Co.  or  their  order, 
twenty-eight  dollars  with  use.  If  one  half  of  the  above  note  is 
paid  when  due,  then  a  credit  is  to  be  given  on  the  other  half  for 
one  year  longer,  1887 — This  note  Avas  given  for  a  windmill  ;  if 
the  signer  is  not  suited  with  this  mill,  he  is  to  return  the  same  by 
the  first  day  of  March  next,  at  Bliss,  Williams  &  Co. 's  factory  in 
New  Haven,  and  they  are  to  furnish  him  a  new  mill  at  that  place, 
provided  the  signer  takes  good  care  of  the  mill  and  keeps  the 
same  in  his  own  barn.  The  above  note  is  to  be  paid  at  P.  Sla- 
ter's store  in  New  Haven.  Witness  my  hand  and  seal  this  9th 
day  of  February,  1835. 

William  Perryman,  [l.  s.] 
Attest,  Thomas  Woods." 

The  defendant  pleaded  infancy,  and  proved  that  at  the  time  of 
executing  the  note  sued  on,  he  was  under  21  years  of  age. 
Whereupon  the  plaintiff  introduced  Elisha  Smith,  a  witness,  who 
proved  that  after  the  said  defendant  came  of  full  age,  he  told  him 
(the  witness)  that  he  had  had  a  conversation  with  Williams,  one 
of  the  plaintiffs,  who  had  proposed  to  receive  $18  in  full  of  the 
note,  and  that  he,  Perryman,  believed  he  would  pay  it  to  plaintiffs 
if  he  could  procure  the  money,  and  if  he  could  get  the  money, 
he  believed  he  would  go  and  see  Williams,  and  pay  it  to  him, 
but  the  witness  did  not  understand  from  defendant  that  he  had 
agreed  with  Williams,  when  they  were  together,  to  pay  said  sum 
of  $18  in  full  of  said  note.  Whereupon  the  plaintiff,  Williams, 
offered  himself  to  be  sworn,  and  was  sworn,  that  he  had  no  wit- 
ness, and  knew  of  no  witness,  by  whom  he  could  prove  the 
defendant's  agreement  with  him  to  pay  him  $18  in  full  of  said 
note,  after  he  came  of  full  age,  except  by  his  own  oath  or  that  of 
said  Perryman,  and  prayed  that  said  Perryman  might  be  sworn, 
which  the  Court  refused  to  alloAV,  on  the  ground  that  such  evi- 
dence could  not  be  considered  as  proving  any  demand,  discount, 
or  set-off  in  the  sense  of  the  statute  in  such  case  made  and  pro- 
vided. To  which  opinion  of  the  Court  in  refusing  to  hear  the 
testimony  of  said  Perryman,  or  the  plaintiff,  Williams,  the  plain- 
tiff by  his  counsel,  excepts,  and  prays  this  his  bill  of  exceptions 
may  be  sealed  and  allowed,  and  it  is  done  accordingly. 

J.  Harlan,  [l.  s.]:' 

H.  Eddy,  for  the  plaintiffs  in  error,    contended  that  a  con- 
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ditional  promise  was  good.  4  Am.  Dig.  325.  Part  payment,  or 
promise  to  pay  part,  will  bind  the  defendant  to  that  extent,  but 
no  further.     2  Stark.  Ev.  725. 

The  Court  should  have  required  the  defendant  to  be  sworn  as 
a  witness,  or  else  admitted  the  oath  of  the  plaintiff,  Williams. 
R.  L.  409.(1) 

E.  Webb,  for  the  defendant  in  error. 

Wilson,  Chief  Justice,  delivered  the  opinion  of  the  Court  : 

This  case  originated  before  a  justice  of  the  peace.  The  bill 
of  exceptions  taken  on  the  trial,  contains  all_the  proceedings, 
from  which  it  appears  that  the  plaintiff  sued  the  defendant  on  a 
bond  given  by  him  for  $28.  The  defendant  pleaded  infancy, 
and  sustained  his  plea  by  proof.  The  plaintiff  then  set  up  a  pro- 
mise made  by  the  defendant  after  he  came  of  age,  to  pay  the 
plaintiff  $18  in  lieu  of  the  bond,  but  having  failed  in  establishing 
this  promise  by  disinterested  testimony,  he  applied  to  the  Court 
{under  the  statute  making  the  oath  of  the  party  evidence  in 
certain  cases)  to  have  the  defendant  sworn  to  prove  his  subse- 
quent promise.  The  Court  decided  the  evidence  to  be  inadmis- 
sible, and  refused  to  allow  the  party  to  be  sworn.  To  reverse 
which  opinion,  this  writ  of  error  is  prosecuted.  It  is  clear  that 
the  plaintiff  has  mistaken  the  contract  upon  which  he  ought  to 
have  brought  his  action,  and  that  the  evidence  which  he  offered 
was  properly  rejected.  This  evidence  went  to  establish  a  differ- 
ent and  distinct  cause  of  action,  from  that  upon  which  suit  was 
brought.  The  action  was  instituted  upon  a  contract  under  seal, 
for  the  payment  of  a  specific  sum  or  money,  while  that  sought 
to  be  established  on  the  trial,  by  the  testimony  which  was  re- 
jected, was  a  parol  agreement,  entered  into  at  a  different  time, 
and  for  the  payment  of  a  different  amount.  The  admission  of 
such  testimony  would  not  only  have  changed  the  character  of  the 
action,  and  the  nature  of  the  defence,  but  would  have  been  a 
surprise  upon  the  defendant.  The  plaintiff  should  have  brought 
his  action  upon  the  subsequent  parol  promise,  and  not  upon  the 
bond.*  An  infant  cannot  bind  himself  by  bond,  even  for  neces- 
saries, and  when  the  plaintiff  relies  upon  a  new  promise  made 
after  full  age,  it  is  always  necessary  that  he  should  declare  upon 
the  simple  contract,  which  the. new  promise  was  meant  to  esta- 
blish ;  and  the  infant  will  then  be  bound  to  the  extent  of  his 
promise,  even  if  the  consideration  of  the  original  contract,  (for 
which  the  latter  is  substituted,)  was  not  for  necessaries. 

The  judgment  of  the  Circuit  Court  is  affirmed  with  costs. 

Judgment  affirmed. 

Note.    See  Carver  v.  Crocker.  Ante.  265. 

(1)  Gale's  Stat.  420.  (a)  But  see  Ayres  ?;.*.  Richards,  12  111.  R.  14!) ;  Keener  Vf.  Crull, 

19  III.  R.  101;  Livin^ley  VS.  Haynes,  22  111.  R.  816  ;  Brewster  iw.  Grover:  39  111.  R.  24<i, 
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James    E.    Waldo   and    Daniel  Waldo,    appellants,  v. 
Nathan  Averett,  appellee. 

•Appeal  from    Morgan. 

It  is  not  necessary  that  the  bond  given  on  an  appeal  from  the  judgment  of  a  justice  of  the 
peace  to  the  Circuit  Court,  should  be  entered  into  before  the  clerk  of  said  Court,  or  in 
his  office.    It  is  sufficient  if  it  be  duly  executed  and  filed  in  the  clerk's  office. 

The  issuing  of  a  summons  and  supersedeas,  on  appeal  from  a  judgment  of  a  justice  of  the 
peace,  is  evidence  that  the  appeal  bond  is  approved  by  the  clerk. 

On  an  appeal  from  the  judgment  of  a  justice  of  the  peace  to  the  Circuit  Court,  if  the 
bond  be  ever  so  defective,  the  Court  nevertheless  should  allow  a  good  and  sufficient 
bond  to  be  filed. 

Averett  recovered  a  judgment  against  the  appellants,  before 
a  justice  of  the  peace  of  Morgan  county,  from  which  they  ap- 
pealed to  the  Circuit  Court.  $.t  the  first  term  of  the  Circuit 
Court  after  the  appeal  was  taken,  the  appellee  moved  to  dismiss 
the  appeal  because  it  did  not  appear  from  the  appeal  bond,  that 
it  was  entered  into  in  the  office  of  the  clerk,  or  that  the  bond  had 
been  approved  by  the  clerk,  as  required  by  law.  The  appellants 
entered  a  cross  motion  that  the  clerk  have  leave  to  attach  his 
official  certificate  to  the  bond,  showing  the  manner  of  its  execu- 
tion ;  which  motion  the  Court  sustained,  provided  the  facts  would 
warrant  the  clerk  in  making  the  certificate.  The  deputy  clerk, 
who  received  and  filed  the  bond,  being  called  and  sworn,  stated 
that  the  bond  was  not  entered  into  before  him,  nor  the  security 
therein  approved  by  him  ;  but  that  the  bond  was  filled  up  by  him, 
and  given  to  the  appellants  to  be  executed  by  the  parties,  he  telling 
them  it  must  be  executed  in  the  presence  of  a  witness.  The  bond 
was  afterwards  handed  to  him  by  the  appellants,  with  the  names 
of  the  obligors  subscribed  thereto,  and  by  him  received  and  filed. 
The  sureties  did  not  appear  before  him,  nor  did  they  execute,  or 
acknowledge  the  execution  of  the  said  bond  before  him. 

Upon    this    statement,  the  Court  decided  that  the  appeal  bond 
was    insufficient,    and  that    the   clerk  would  not  be  authorize  I 
annex  his  official  certificate  to  the  bond,  showing  that  it  was  taken 
and  approved  by  him,  and  dismissed  the' appeal.     The  appellan 
excepted  to  this  opinion  of  the  Court. 

The   cause  was  dismissed  at  the  November  term,  1837. 

Wm.    Thomas,    for  the   appellants,   cited  Dedman  v .  Barber, 
Ante  254. 

M.  McConnell,  for  the  appellee. 

Wilson,  Chief  Justice,  delivered  the  opinion  of  the  Court : 
This    was    an  appeal  from  the  judgment  of  a  justice  of  the 
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peace  to  the  Circuit  Court,  and  by  that  Court  dismissed,  because 
of  the  supposed  insufficiency  of  the  appeal  bond.  It  appears  by 
the  bill  of  exceptions,  that  the  bond  was  written  by  the  clerk, 
and  handed  to  the  appellants  to  be  signed  by  them  and  their 
sureties,  which  was  accordingly  done,  (though  not  in  the  office,) 
and  the  bond  lodged  in  the  office  with  the  clerk,  upon  which  he 
issued   a  supersedeas  to  the  justice. 

This,  we  are  of  opinion,  was  a  substantial  compliance  with  the 
provisions  of  the  statute  that  requires  the  appeal  bond  to  be  en- 
tered into  in  the  office  of  the  clerk,  and  the  security  to  be 
approved  by  him.  Although  the  bond  was  not  signed  in  the 
clerk's  office,  it  was  lodged  there,  as  the  law  requires,  and  must 
have  been  approved  by  the  clerk  ;  otherwise  he  had  no  au- 
thority to  allow  an  appeal,  and  to  issue  a  supersedeas  enjoining 
the  justice  from  proceeding  in  the  cause.  But  if  it  is  admitted 
that  the  bond  was  ever  so  defective,  the  Court  nevertheless  erred 
in  dismissing  the  appeal  ;  it  ought  to  have  allowed  the  motion  of 
the  appellants  to  file  a  good  bond.  The  statute  expressly  pro- 
vides for  a  case  like  this,  by  declaring  that  the  appellant  shall  in 
nowise  be  prejudiced  by  reason  of  any  informality  or  insufficiency 
in  the  appeal  bond,  provided  he  will,  in  a  reasonable  time,  to  be 
fixed  by  the  Court,  execute  and  file  in  the  office  of  the  clerk,  a 
good  and  sufficient  one.  This  provision  is  exclusive  as  to  the 
right  of  the  appellant  to  file  a  new  bond,  when  the  first  is  adjudged 
by  the  Court  to  be  insufficient. 

The  decision  of  the  Court  below  is  therefore  reversed  with  costs, 
and  the  cause  remanded. 

Judgment  reversed. 

Note.    See  Swafford  v.  The  People,  Ante  2S9  ;  Crain  v.  Bailey  el  al.,  Ante  321 ;  Ynnt  ». 
Brown,  Ante  264  ;  Hubbard  et  al.  v.  Freer,  Ante  467,  and  note. 


William   W.    Gordon,  appellant,  v.  Knapp  and  Pogue, 

appellees. 

appeal  from  Morgan. 

The  appointment  of  a  constable  pro  tern,  by  a  justice  of  the  peace  to  execute  process,  un- 
der §  51  of  the  "  Act  concerning  Justices  of  the  Peace  and  Constables  "  must  be  made  by 
endorsement  upon  the  back  of  the  process.  An  appointment  upon  a  separate  piece  of 
paper,  is  not  a  compliance  with  the  act. 

The  statute  specifies  but  two  cases  in  which  a  justice  of  the  peace  is  authorized  to  ap- 
point a  constable  pro  tern.  The  one  is  to  execute  criminal  process,  where  the  accused 
is  likely  to  escape  :  and  the  other  is  to  execute  civil  process,  where  goods  and  chattels 
are  about  to  be  removed  before  an  application  can  be  made  to  a  qualified  constable.  In 
the  latter  case,  as  a  pre-requisite  to  the  power  of  appointment,  it  must  be  shown  that 
j.'oods  and  chattels  are  about  to  be  removed.- 

A  justice  of  the  peace  cancot  appoint  a  constable  pro  Um.  to  serve  a  summons  or  other 
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personal  notice,  in  a  civil  suit.    The  statute  refers  to  an  execution  or  attachment. 
Semble,  That  where  a  justice  of  the  peace  or  other  inferior  officer,  acts  in  a  case  where  he 
is  not  authorized  to  act,  the  proceedings  are  not  only  irregular,  hut  void. 

Wm.  Thomas,  for  the  appellant. 
M.  McConnell,  for  the  appellee. 

Wilson,  Chief  Justice,  delivered  the  opinion  of  the  Court : 
This  was  a  suit  brought  before  a  justice  of  the  peace  upon  an 
open  account.     Judgment  was  rendered   by  default  against  the 
appellant,  for  $95,  on  the  6th  of  May  1837,  from  which  he  ap- 
pealed to  the  Circuit  Court,  and  that  Court  dismissed  the  appeal 
for  want  of  jurisdiction.    From  this  decision  an  appeal  was  taken 
to  this  Court,  and  it  is  assigned  for  error,  that  the  Court  dismissed 
the  appeal,  and  also  that  it  did  not  reverse  the  judgment  of  the 
justice      Upon  what  view  of  the  case  the  Court  came  to  the  con- 
clusion that  it  had  no  jurisdiction,   is  left   to  conjecture,  as  no 
reason  for  such  opinion  is  assigned.     It  is  clear  that  the  opinion 
of  the  Court  upon  this  point,  is  not  warranted  by  the  facts  in  the 
case.     The  suit  is  for  a  debt  claimed  to  be  due  upon  an  open  ac- 
count, not  exceeding   one  hundred  dollars,   being  one  of  a  class 
of  cases  over   which  the   statute   expressly   confers  jurisdiction 
upon  justices  of  the  peace.     The  sufficiency  of  the  next  error 
assigned,  which  is  the  refusal  of  the  Circuit  Court  to  reverse  the 
judgment  of  the  justice,  depends  upon  the  legality  of  the  manner 
in  which  the  constable  was  appointed,  and  also  upon  the  authority 
of  the  justice  to  appoint  a  constable  in  any  manner  in  this  case. 
It  appears  that  the  process  was  a  summons,  which  was  served  by 
the  constable  pro  tern,   appointed  by  the  justice,  under  authority 
of  the  "Act  concerning  Justices  of  the  Peace  and  Constables." 
This  act  authorizes  a  justice  to  appoint  a  constable  pro  tern,  in  a 
criminal   case,(l)   where  there   is    a   probability   that  a  person 
charged  with  an   indictable  offence,    will   escape,    and  in  a  civil 
case,  where  goods  and  chattels   are  likely  to  be  removed  before 
application  can  be  made  to  a  qualified  constable.  It  also  provides 
that  the  appointment,  in  such  cases,  shall  be  made  by  a  written 
endorsement  on  the  back  of  the   process   under   the   seal  of  the 
justice.     This   endorsement  may  be  regarded  as  the   commission 
of  the  special  constable,  without  which  his  execution  of  the  pro- 
cess entrusted  to  him,  would  be  illegal  and  void.     In  this  case,  no 
endorsement   deputing    any   one   to  act   as  constable,  was  made 
upon   the   process ;    but  the  temporary   appointment   was   made 
upon  a  separate  and  distinct  paper.     This,  it  would   seem    was 
not  a  compliance  with  the  statute.     The  object  of  the  law  in  re- 
quiring the  appointment  to  be  upon  the  process,  was  probably  to 
apprize  those  whose    obedience  it  commands,  of  the    authority 

(1)  P.  L.  3S»,  §  51  ;  Gale's  Stat.  412,  g  51. 
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under  which  the  officer  acts.  This  is  in  accordance,  too,  with  the 
general  principle,  which  requires  one  acting  under  a  special  ap- 
pointment, to  show  his  authority. 

The  want  of  authority  in  the  justice  to  appoint  a  constable  to 
serve  a  summons,  presents  a  stronger  objection  to  the  legality  of 
the  notice  to  the  defendant  below,  than  the  mode  of  making  it  in 
this  case.  The  statute  specifies  but  two  cases  in  which  a  justice 
is  authorized  to  appoint  a  constable  pro  tern.  The  one  is  to  ex- 
ecute criminal  process,  where  the  accused  is  likely  to  escape  ;  and 
the  other  is  to  execute  civil  process,  where  goods  and  chattels  are 
about  to  be  removed  before  application  can  be  made  to  a  qualified 
constable  ;  and  in  the  latter  case,  as  a  pre-requisite  to  the  power 
of  appointment,  it  must  be  shown  that  goods  and  chattels  are 
about  to  be  removed."  In  the  present  case,  it  does  not  appear 
that  any  evidence  of  a  probability  of  the  removal  of  property, 
was  adduced.  It  is  also  manifest  from  this  provision,  that  the 
process  contemplated  by  the  statute,  and  which  the  justice  is  authori- 
zed to  depute  an  individual  to  execute,  is  not  a  summons  to  the 
individual,  or  other  personal  notice ;  for  that  would  not  prevent 
the  removal  of  property  beyond  the  jurisdiction  of  the  Court,  but 
it  is  an  execution  or  attachment  against  the  personal  property 
about  to  be  removed,  in  order  to  secure  to  a  creditor  the  means  of 
satisfying  his  demand.  And,  as  a  justice  is  an  officer  of  inferior 
and  special  powers,  the  existence  of  the  causes  which  would 
justify  him,  in  deputing  an  officer  to  execute  process,  should  be 
shown;  and  the  kind  of  process,  and  the  mode  of  appointing  the 
officer  to  execute  it,  should  be  in  strict  accordance  with  the  statute, 
otherwise  the  appointment  is  void,  and  the  service  of  the  process 
a  nullity.  In  this  case,  the  constable  was- not  appointed  as  the 
law  requires,  nor  was  the  process  such  as  he  could  be  created  to 
execute ;  and  no  cause  having  been  shown,  which  could  justify 
the  appointment  and  the  issuing  of  the  process,  the  whole  pro- 
ceeding of  the  justice  was  irregular  and  void,  and  ought  to  have 
been  reversed  by  the  Circuit  Court. 

It  is  therefore  ordered  that  the  judgment  of  the  Circuit  Court  be 
reversed  with  costs,  and  also  that  of  the  justice,  for  irregularity. 

Judgment  reversed. 

(a)  Gross  Stat.  227  Sec.  271,  p.  401,  Sec.  '.Hi.     Flack  vs.  Ankeny,  Boeeher's  Brees.i  R.  187, 
•nut  nol.es. 


James  Smith,  plaintiff  in  error  v.  John  Shultz,  defend- 
ant in  error. 

Error  to    Vermilion. 

Since  the  statute  of  183?,  an  appeal  will  lie  from  the  decision  of  a  Circuit  Court  refusing 
an  application  for  a  new  trial. 
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A  court  will  not  grant  a  new  trial,  when,  in  its  opinion,  substantial  justice  has  been  done 
between  the  parties,  though  the  law  arising  on  the  evidence,  would  have  justified  a  dif- 
ferent result;  nor  will  it  upon  the  application  of  the  defendant,  afford  him  an  oppor- 
tunity of  introducing  newly  discovered  testimony,  which  is  not  conclusive  in  its  charac- 
ter, or  is  merely  cumulative. 

Every  taking  of  the  property  of  another,  without  his  knowledge  or  consent,  does  not 
amount  to  larceny.  To  make  it  such,  the  taking  must  be  accompanied  by  circumstances 
which  demonstrate  a  felonious  intention. (a) 

This  cause  was  tried  at  the  September  term,  1837,  of  the  Ver- 
milion Circuit  Court.  A  verdict  of  $400  was  rendered  for  the 
defendant  in  error. 

S.  McRoberts  and  A.  C.  French,  for  the  plaintiff  in  error. 
Brown  and  I.  P.  Walker,  for  the  defendant  in  error. 

Wilson,  Chief  Justice,  delivered  the  opinion  of  the  Court : 

This  was  an  action  on  the  case  for  slander.  The  plaintiff  in 
the  Court  below  sued  the  defendant  for  charging  him  with  having 
stolen  his  corn  and  oats.  The  defendant  pleaded  not  guilty,  and 
gave  notice  under  the  statute,  that  on  the  trial  of  the  cause  he 
would  prove  that  the  plaintiff  did  take  his  corn  and  oats  without 
his  knowledge  or  consent,  in  the  night  time,  and  fed  it  to  his  hogs 
and  horses. 

Upon  this  plea  and  notice,  the  parties  went  to  trial,  and  a  ver- 
dict was  found  for  the  plaintiff.  The  defendant  then  moved  the 
Court  for  a  new  trial,  upon  the  ground  of  newly  discovered  evi- 
dence. The  affidavit,  which  was  made  by  the  defendant,  sets 
out  that  he  believes  that  since  the  trial  of  the  cause,  he  has  dis- 
covered that  he  can  prove  by  Joshua  Law  and  one  other  witness, 
that  the  plaintiff  told  one  or  both  of  them,  that  he  did  take  the 
corn  of  the  defendant,  without  his  knowledge  or  consent.  The 
Court  overruled  the  motion  for  a  new  trial,  from  which  decision 
the  defendant  has  taken  this  appeal.  At  common  law,  the  deci- 
sion of  a  court  upon  an  application  addressed  to  its  discretion, 
cannot  be  assigned  for  error,  and  such  has  been  the  uniform 
decision  of  this  Court.  But  by  an  act  of  the  legislature,  this 
principle  of  the  law  has  been  changed,  and  an  appeal  will  now  lie 
from  the  decision  of  a  Court  refusing  an  application  for  a  new 
trial.  The  question  then  is,  has  the  Court  erred  in  the  exercise 
of  its  legal  discretion,  in  overruling  the  motion  made  in  this  case. 
This  should  be  clearly  made  out,  to  warrant  a  reversal  of  its  opin- 
ion, upon  a  point,  in  relation  to  which,  it  has  the  best  opportu- 
nity of  forming  a  correct  opinion.  A  court  will  not  grant  a  new 
trial,  when,  in  its  opinion,  substantial  justice  has  been  done 
between  the  parties,  though  the  law  arising  on  the  evidence,  would 
have  justified  a  different  result ;  nor  will  it,  upon  the  application 
of  the  defendant,  afford  him  an  opportunity  of  introducing  newly 

(n)  Lane  vs.  People,  5  Gil.  R.  306. 
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discovered  testimony,  which  is  not  conclusive  in  its  character,  or 
is  merely  cumulative/  The  evidence  alleged  by  the  defendant 
to  have  been  discovered  subsequently  to  the  trial,  would  not,  un- 
aided by  other  circumstances,  constitute  a  defence.  The  allega- 
tion in  the  declaration  is  that  the  defendant  charged  the  plaintiff 
with  larceny  with  stealing  his  corn  and  oats.  The  admissions  of 
the  plaintiff,  expected  to  be  proved,  are,  that  he  did  take  the  corn 
of  the  defendant  without  his  knowledge  or  consent.  This  is 
certainly  good  evidence  as  far  as  it  goes  ;  but  it  does  not  go  far 
enough  to  establish  upon  the  plaintiff  the  guilt  of  larceny.  Every 
taking  of  the  property  of  another,  without  his  knowledge  or 
consent,  does  not  amount  to  larceny.  To  make  it  such,  the  taking 
must  be  accompanied  by  circumstances  which  demonstrate  a  felo- 
nious intention.  No  evidence  of  such  intention  is  alleged  to  have 
been  discovered,  and  the  property  may  have  been  taken  under  a 
claim  of  title,  or  under  other  circumstances  which  would  rebut 
all  presumption  of  felonious  intention.  The  bill  of  exceptions 
does  not  contain  the  testimony  given  on  the  trial  ;  we  cannot 
therefore  know  what  evidence,  or  whether  any,  was  given  by  the 
defendant  under  his  notice  of  justification.  If  none  was  given 
tending  to  justify,  the  court  very  properly  overruled  the  motion 
for  a  new  trial,  because  the  newly  discovered  evidence,  does  not, 
of  itself,  amount  to  a  justification  ;  and  if  on  the  other  hand,  any 
testimony  tending  to  make  out  this  defence,  was  given  on  the- 
trial  which  was  had,  then  that  subsequently  discovered  is  merely 
cumulative,  and  would  not  have  justified  the  Court  in  awarding 
a  new  trial,  in  order  to  re-adjudicate  upon  a  cause,  with  the  result 
of  which  it  is  satisfied. 

The  decision  of  the  Circuit  Court  is  affirmed  with  costs. 

Judgment  affirmed. 

Note.    See  Harmison  v.  Clarke,  Ante  131 ;  Garner  et  al.  v.  Crenshaw,  Ante  143 ;  Wick- 
ersham  V.  The  People,  Ante  128,  and  note. 

(a)    Crozier  v.  Cooper,  14  111.  R.  141,  and  notes. 


William  Pickering,  appellant  v.  Daniel  Orange, 
appellee. 

Appeal  from  Edwards. 

The  law  is  well  settled,  that  where  a  person  negligently  keeps  a  dog  or  other  animal,, 
which  is  known  to  him  to  03  of  a  savage  and  ferocious  disposition,  he  is  accountable 
for  all  the  injury  it  may  do  to  other  animals. 

This  cause  was  tried  at  the  April  term,  1838,  of  the  Edwards 
Circuit  Court,  before  the  Hon.  Justin  Harlan  and  a  jury.  A  ver- 
dict was  rendered  for  the  defendant  in  the  Court  below,  the 
appellee. 
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W.   J.    Oatewooi),  for  the  appellant,   cited  Lord  Raymond's 
Reports ;  1  Pirtle  95  ;  2  do.  105-10  ;  1  Bibb  265 ;  Wendell  249. 

A.  Cowles,  for  the  appellee. 

Browne,  Justice,  delivered  the  opinion  of   the  Court : 

This  was  an  action  on  the  case  for  keeping  dogs  which  had 
been  used  to  bite  mankind,  and  to  chase,  worry,  and  kill  other 
animals  besides  sheep,  and  which  had  killed  divers  sheep  of*  the 
plaintiff.  On  the  trial  of  the  cause,  the  judge  of  the  Circuit 
Court  of  Edwards  county,  gave  the  following  instruction:  "That 
if  defendant's  dogs  had  been  used  to  kill  or  worry  sheep,  and  the 
defendant  had  notice  thereof,  then  it  was  a  question  of  law,  and 
he  was  liable  for  all  the  damages  they  might  do  to  the  sheep  of 
another,  after  such  notice  ;  but  if  they  had  been  used  to  kill  or  to 
chase,  bite,  and  worry  other  animals,  the  property  of  another,  or 
to  bite  mankind,  and  the  defendant  knew  it,  it  was  a  question  of 
fact  for  the  jury  ;  and  if,  therefore,  they  found  the  ferocity  of 
the  dogs  to  be  such,  as  to  put  a  reasonable  man  upon  his  guard, 
and  the  defendant  suffered,  after  notice,  his  dogs  to  go  at  large, 
then  the  defendant  should  be  liable  to  the  plaintiff  for  the  amount 
of  injury  done."     The  jury  found  for  the  defendant  below. 

These  instructions  were  clearly  wrong.  The  law  is  well  settled, 
that  where  a  person  negligently  keeps  dogs  or  other  animals,  which 
are  known  to  him  to  be  of  a  savage  and  ferocious  disposition,  the 
owner  of  the  animals  is  accountable  for  all  the  injury  they  may 
do  to  others  ;  and  it  is  the  duty  of  the  owner  of  such  animals  to 
secure  them,  to  keep  them  from  doing  mischief. 

The  judgment  of  the  Circuit  Court  is  reversed  with  costs,  and 
the  cause  remanded,  and  a  new  trial  awarded. 

Judgment  reversed. 

Note.    Sec  Pickering  v.  Orange,  Ante  333. 


Joseph  L.  Wilson  and  Thomas  S.  Hinde,  appellants  v. 
John  C.  Campbell,  John  Brown,  and  John  Gardner, 
appellees. 

Appeal  from  Edxards. 

Where  at  the  bottom  of  a  bond  made  by  a  principal  and  his  surety,  a  memorandum  was 
annexed,  "This  bond  is  executed  by  Mr.  H.  as  security  for  Mr.  W.,  the  principal  :" 
Held  that  the  fact  contained  in  said  memorandum,  could  not  be  pleaded  to  an  action 
on  the  bond  against  the  surety.  Held,  also,  that  it  was  unnecessary  to  notice  the  mem- 
orandum in  the  declaration. 

Where  two  persona  execute  a  bond,  one  as  principal  and  the  other  as  aurety,  one  is 
eqnally  as  much  bound  to  the  obligee  as  the  other. 
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Semble,  That  the  signing  as  surety,  is  only  evidence  between  the  obigors,  of  the  charac- 
ter of  the  obligation  of  each. 

This  was  an  action  of  covenant  commenced  by  the  appellees 
against  the  appellants,  in  the  Edwards  Circuit  Court,  upon  the 
following  bond  : 

"  On  or  before  the  twenty-first  day  of  March,  eighteen  hundred 
and  thirty-seven,  we  bind  ourselves  and  our  heirs,  jointly  and  se- 
verally, to  pay  to  John  C.  Campbell,  John  Brown,  and  John 
Gardner,  or  to  either  of  them,  the  sum  of  five  hundred  and  twenty 
dollars,  with  interest  from  the  date  hereof.  Witness  our  hands 
and  seals,  this  twenty-first  day  of  March,  1836. 

Joseph  L.  Wilson,         [l.s.] 
Th.  S.  Hinde,  [l.s.] 

Memorandum  that  this  bond  is  executed  by 

Mr.  Hinde,  as  security  for  Mr.  Wilson, 

the  principal.  C.  E.  Doddridge,  for  the  obligees." 

This  cause  was  tried  at  the  April  term,  1838,  of  the  Court  be- 
low, before  the  Hon.  Justin  Harlan.  Judgment  was  rendered 
against  the  appellants  for  $585. 

H.  Eddy,  for  the  appellants,  contended  that  the  demurrer 
should  have  been  sustained  to  the  declaration. 

E.  B.  Webb,  for  the  appellants,  cited  the  following  authori- 
ties : 

2  Am.  Dig.  80  and  535,  Hunt  v.  Adams,  5  Mass.  358,  show- 
ing that  signing  as  surety  makes  no  distinction ;  2  Tuck.  Com. 
126;  1  Chit.  Plead.  353,  As  to  the  manner  a  deed  should  be 
pleaded ;  1  Chit.  Plead.  662-3  ;  2  Tuck.  Com.  267,  Demurrer 
only  reaches  error  in  substance ;  5  Bac.  Abr.  322  ;  2  Tuck.  Com. 
270,  Pleading  over  aids  some  defects  of  substance  and  all  of 
form ;  2  Con.  Rep.  550,  Ferguson  v.  Harwood,  What  variance 
material,  and  what  parts  of  a  contract  necessary  to  be  set  forth. 
Variance  immaterial  if  it  do  not  change  the  legal  effect  of  a  con- 
tract;  3  Stark.  Ev.  1590  in  note,  1550  note  1,  1558-9  note  3  ;, 
13  Johns.  449  ;  19  Johns.  421. 

Browne,  Justice,  delivered  the  opinion  of  the  Court : 
This  was  an  action  of  covenant  brought  in  the  Circuit  Court 
by  John  C.  Campbell  and  others,  against  Joseph  L.  Wilson  and 
Thomas  S.  Hinde,  on  a  bond  for  the  payment  of  money.  The 
bond  was  signed  and  sealed  by  the  said  Wilson  and  Hinde.  At 
the  foot  of  the  covenant,  was  this  memorandum,  "  That  this 
bond  is  executed  by  Mr.  Hinde  as  security  for  Mr.  Wilson,  the 
principal."  The  declaration  contained  no  reference  whatever  to 
this  memorandum.  Defendant  below  craved  oyer,  and  pleaded 
the  fact  that  Hinde  signed  as  security  only,  and  plaintiffs  below 
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knew  it,  and  accepted  it  as  such.  Demurrer  to  the  plea  sustain- 
ed, and  thereupon  damages  assessed,  and  judgment.  To  icverse 
the  judgment  of  the  Court  below,  an  appeal  is  brought  to  this 
Court,  by  Hinde.  The  Court  did  right  in  sustaining  the  demur- 
rer to  the  plea.  It  may  be  that  Hinde  was  only  security  to 
Wilson,  still  Hinde  is  bound  with  Wilson,  to  Campbell  and  others. 
Whether  Hinde  is  security  or  principal,  he  is  equally  bound  with 
Wilson  to  discharge  the  obligation  to  John  C.  Campbell  and 
others. 

The  judgment  of  the  Court  below  is  affirmed  with  costs. 

Judgment  affirmed. 

Note.  Where  sureties  bind  themselves  jointly  and  severally  as  principals  in  a  bond, 
there  is  no  difference  as  to  their  liability  in  equity  for  the  debt  between  them  and  the 
principal  debtor,  for  whom  they  are  sureties.  U.  S.  v.  Cushman,  2  Summer's  C.  C.  R. 
426. 

Where  a  lease  was  made  to  two.  one  of  whom  was  sole  occupant  of  the  premises,  which 
he  held  over  the  term,  and  debt  for  the  rent  of  the  whole  period  of  actual  occupancy, 
was  brought  against  both:  It  was  held  that  the  other  lessee  was  not  estopped  to  show 
that  he  signed  the  lease  only  in  the  character  of  surety,  for  the  term  specified,  without 
having  in  fact  occupied  the  premises  at  any  time,  and  that  he  was  not  liable  for  rent  after 
the  time  mentioned  in  the  writing,  the  holding  over,  being,  as  to  him,  no  continuance  of 
the  lease.    Kennebec  Bank  v.  Turner  et  al.,  2  Greenleaf  42. 


Hail  Mason,  plaintiff  in  error  v.  Joel  Finch,  defendant 

in  error. 

Error  to  Madison. 

The  statute  of  the  State  of  Illinois,  in  relation  to  forcible  entry  and  detainer,  is  more 
comprehensive  than  the  English  act.  It  authorizes  the  action  to  be  maintained  against 
a  lessee  who  holds  over,  after  the  determination  of  his  lease,  whether  he  holds  by  force 
or  not,  provided  the  lessor  has  given  him  notiee  to  quit. 

One  joint  tenant,  or  tenant  in  common,  may  maintain  an  action  for  forcible  entry  and  de- 
tainer against  his  co-tenant. 

This  cause  was  tried  at  the  August  term,  1838,  of  the  Madi- 
son Circuit  Court,  before  the  Hon.  Sidney  Breese. 

A.  Cowles  and  J.  M.  Krum,  for  the  plaintiff  in  error,  relied 
upon  the  following  points  and  authorities  : 

1.  That  the  facts  set  forth  in  the  affidavit  were  not  sufficient 
to  authorize  the  justices  of  the  peace  to  issue  their  writ  and  en- 
tertain cognizance  of  the  cause.     R.  L.  311.(1) 

2.  One  tenant  in  common  cannot  maintain  an  action  of  forci- 
ble entry  and  detainer  against  his  co-tenant.  The  possession  of 
one  being  the  possession  of  both.     2  Blac.  Com.  48,  180,  183  ; 

(1)  Gale's  Stat.  813. 
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Cruise's  Digest  446  ;  Bigelow's  Digest  447,  453  ;  1  Chit.  Plead. 
170  ;  4  Pick.  127. 

3.  The  defendant  in  error  should  have  brought  trespass.  The 
statute  gives  that  remedy  upon  a  state  of  facts  shown  by  the  affi- 
davit.    R.  L.  474,  §  3.(1) 

William  Martin,  for  the  defendant  in  error,  cited  3  Bac. 
Abr.  708,  710  ;  R.  L.  313.(2) 

Lockwood,  Justice,  delivered  the  opinion  of  the  Court : 
Finch  made  complaint  on  oath  before  two  justices  of  the  peace, 
that  he  and  Mason  were  joint  tenants  of  a  dwelling-house  in  the 
county  of  Madison,  and  that  Mason,  with  force  and  arms,  forci- 
bly entered  into  the  whole  of  the  dwelling-house,  and  turned 
Finch  out  of  the  possession  of  his  moiety  of  the  house,  and  keeps 
him  out  ;  and  prays  of  the  justices,  that  he  may  be  restored  to 
the  possession  of  the  undivided  half  of  the  house. 

On  the  trial  of  this  complaint,  before  the  justices,  a  verdict  was 
found  in  favor  of  the  defendant  below,  and  the  cause  was  removed 
into  the  Circuit  Court  by  appeal. 

In  the  Circuit  Court,  Mason  moved  the  Court,  that  the  appeal 
be  dismissed,  because  it  appeared  from  the  complaint  of  the  plain- 
tiff below,  that  the  parties  were  joint  tenants,  and  as  the  posses- 
sion of  one,  is  the  possession  of  both  in  law,  neither  can  maintain 
an  action  for  forcible  entry  and  detainer,  against  the  other.  The 
motion  to  dismiss  was  overruled  by  the  Court.  On  the  trial  of 
the  cause  in  the  Circuit  Court,  a  verdict  of  guilty  was  found 
against  the  defendant  below,  and  judgment  rendered  that  the 
plaintiff  be  put  in  possession  of  the  undivided  moiety,  or  one  half 
of  the  whole  dwelling-house  described  in  the  complaint.  To 
reverse  this  judgment,  a  writ  of  error  has  been  brought  to  this 
Court,  and  the  only  point  made  in  the  case,  is,  that  one  joint 
tenant  cannot  maintain  an  action  of  forcible  entry  and  detainer 
against  his  co-tenant. 

The  act  concerning  forcible  entry  and  detainer,  was  passed  to 
restrain  persons  from  violently  taking  and  keeping  possession  of 
lands  and  tenements,  although  they  may  have  title,  and  gives  to 
the  party  thus  ejected,  a  summary  remedy  to  restore  him  to  his 
former  possession. 

In  England,  proceedings  under  their  acts  against  forcible  entries 
and  detainers,  are  either  by  indictment,  or  by  complaint  to  a  jus- 
tice of  the  peace,  and  in  either"  case  it  is  a  criminal  proceeding, 
and  the  defendant  is  liable  to  fine  and  imprisonment,  and  the  in- 
jured party  to  a  restoration  of  his  possession.  Our  act  furnishes 
a  civil  remedy,  and  the  judgment  of  the  justices  only  restores  the 
party  to  the  possession  of  the  premises  from  which  he  has  been 
forcibly  ejected.     The  scope  and  design  of  our  act,  is  the  same 

(1)  Gale's  Stat.  514.  (2)  Gale's  Stat.  313. 
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with  those  of  England,  and  consequently  where  a  party  may  be  in- 
dicted there  for  a  forcible  entry  or  detainer,  a  civil  action  may  be 
maintained  here.  Our  act  is  more  comprehensive  than  the  En- 
glish, as  it  authorizes  the  action  to  be  maintained  against  a  les- 
see who  nolds  over,  after  the  determination  of  his  lease,  whether 
he  holds  by  force  or  not,  provided  the  lessor  has  given  written  no- 
tice to  quit- 
Can  then  a  joint  tenant  in  England,  who  has  actually  been 
ousted  by  his  co-tenant,  be  proceeded  against  under  their 
statutes  ? 

Russell,  a  late  English  writer  on  crimes  and  indictable  misde- 
meanors, lays  down  the  law  in  relation  to  forcible  entry  and  de- 
tainer, as  follows,  "A  joint  tenant,  or  tenant  in  common,  may 
offend  against  them  (the  English  acts  on  that  subject)  either  by 
forcibly  ejecting,  or  forcibly  holding  out,  his  companion,  for 
though  the  entry  of  such  a  tenant  be  lawful  per  my  et  per  tout, 
so  that  he  cannot  in  any  case  be  punished  in  an  action  of  trespass 
at  common  law,  yet  the  lawfulness  of  his  entry  does  not  excuse 
the  violence  done  to  his  companion,  and  consequently  an  indict- 
ment of  forcible  entry  into  a  moiety  of  a  manor,  &c,  is  good. "(1) 
Russell  quotes  Hawkins'  Pleas  of  the  Crown,  a  work  of  high 
authority,  for  this  doctrine.  If  we  consult  the  reason  of  the  case, 
we  can  readily  perceive  good  grounds  why  a  joint  tenant  should 
be  entitled  to  the  benefit  of  this  act.  At  common  law,  as  before 
stated,  one  joint  tenant  cannot  maintain  trespass,  quare  clau- 
sum /regit,  because  the  possession  of  one  joint  tenant  is  the  pos- 
session of  both.  A  party,  as  much  injured  as  if  he  held  in  sever- 
alty, is  denied  a  remedy  for  an  injury,  upon  a  presumption  in  law 
which  the  facts  of  the  case  contradict.  This  is  clearly  a  defect 
in  the  common  law,  which  it  may  well  be  presumed  that  the  act 
against  forcible  entry  and  detainer  was  intended  to  remedy. 
Although  at  common  law  one  joint  tenant  cannot  maintain  tres- 
press  against  his  co-tenant,  yet  he  may  maintain  ejectment  if  he  can 
prove  an  actual  ouster,  which  rebuts  the  presumption,  that  the 
possession  of  one  is  the  possession  of  the  other  ;  and  we  can  see 
no  reason,  if  the  ejected  co-tenant  may  maintain  ejectment, 
why  he  may  not  avail  himself  of  the  summary  remedy  fur- 
nished by  this  statute.  In  Kentucky,  the  Court  of  Appeals(2) 
decided  that  one  joint  tenant  may  maintain  a  warrant  against  his 
co-tenant  for  a  forcible  detainer,  provided  that  the  party  prove 
that  he  is  kept  out  by  actual  force,  and  the  judgment  would  be 
for  "  an  undivided  interest"  according  to  the  proof. 

Whether  in  the  case  under  consideration  such  proof  was  given, 
is  not  made  a  point  in  the  case,  and  it  is  therefore  unnecessary  to 
enquire.     Both  reason  and  adjudged  cases  being  in  favor  of  sus- 

(1)  Russell  on  Crimes  2S(i.  (2)  2  Dana  1U. 

III.  Rep.  Vol.  2—32 
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taining  this  form  of  proceeding,  the  judgment  of  the  Circuit  Court 
must   be  affirmed  with  costs. 
Judgment  affirmed. 


Thomas   Phillips,  appellant  v.  Giles  C.  Dana,  appellee. 
Jlppeal  from  Peoria. 

Applications  to  amend  the  pleadings  in  a  cause,  are  addressed  to  the  sound  discretion  of 
the  Court,  and  the  allowance  ot  such  applications  cannot  be  assigned  lor  error. 

Where  a  demurrer  was  interposed  to  the  replication  of  the  plaintiff  to  one  of  the  defend- 
ant's pleas,  issue  to  the  country  having  been  taken  on  the  other  pleas,  and  the  parties 
agreed  that  both  matters  of  law  and  fact  arising  in  the  cause,  might  be  tried  by  the 
Court,  and  after  hearing  the  evidence,  the  Court  gave  judgment  for  the  plaintiff  for 
damages,  without  expressly  overruling  the  demurrer:  Held  that  as  the  replication  was 
sufficient,  there  was  no  error  in  the  proceedings. 

This  cause  was  tried  at  the  September  term,  1838,  of  the  Pe- 
oria Circuit  Court,  judgment  was  rendered  for  the  plaintiff  in  the 
Court  below,  from  which  the  defendant  apppealed  to  this  Court. 

N.  H.  Purple,  for  the  appellant,  contended  that 
If   a  verdict  do  not  find  the  issue  joined,  it  will  be  reversed  on 
error.     Bigelow's   Dig.  298,  No.  8. 

Judgment  must  be  reversed  when  it  does  not  show  how  an  is- 
sue was  disposed  of.  Pirtle'sDig.  360,  No.  24  ;  1  or  2  Missouri 
Rep.    260. 

H.  P.  Johnson,  for  the  appellee. 

Lockwood,  Justice,  delivered  the  opinion  of  the  Court ; 

The  first  error  relied  on  in  this  case,  is,  that  the  Circuit  Court 
permitted  the  plaintiff  to  amend  his  declaration  after  issue  joined 
upon  the  plea  of  non  assumpsit,  by  adding  to  the  description  of 
the  note  described  in  the  declaration,  the  words  "  with  six  per 
cent,  interest."  Applications  to  amend  the  pleadings  are  ad- 
dressed to  the  sound  discretion  of  the  Court,  and  the  granting  of 
leave  to  amend  cannot  be  assigned  for  error. 

The  other  error  assigned  is,  that  the  Court  gave  no  judgment 
upon  the  demurrer  to  the  replication  to  defendant's  sixth  plea, 
but  gave  a  general  judgment  for  damages  against  the  defendant, 
without  deciding  the  issue  at  law.  It  appears  from  the  record, 
that  there  were  several  pleas  upon  which  issue  to  the  country 
was  taken,  and  that  the  sixth  plea,  mentioned  in  this  assignment, 
was  a  plea  of  release  of  the  action  mentioned  in  the  plaintiff's 
declaration.  To  this  plea  the  plaintiff  below  replied  that  the  re- 
lease  mentioned   in  the   plea   was  not  his  deed,  and  tendered  an 
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issue  to  the  country.  After  filing  the  demurrer,  the  record  states, 
that  the  parties  then  agreed  that  both  matters  of  law  and  fact 
arising  in  this  cause,  may  be  tried  by  the  Court,  and  after  hearing 
the  evidence  and  arguments  of  counsel,  the  Court  gave  judgment 
for  the  plaintiff  below,  for  his  damages,  without  expressly  over- 
ruling the  dumurrer.  Was  this  omission  error  ?  The  replication 
was  clearly  a  sufficient  answer  to  the  defendant's  plea,  and  the 
demurrer  was  improperly  interposed.  The  Circuit  Court,  doubt- 
less, so  considered  it,  and  treated  it  as  a  nullity.  By  so  doing, 
the  defendant  has  sustained  no  possible  injury,  and  the  only  effect 
of  reversing  the  judgment  below  and  remanding  the  cause,  would 
be  to  require  the  Circuit  Court  to  decide  a  demurrer  which  this 
Court  perceives  must  be  overruled.  To  reverse  a  judgment  for 
such  trifling  informalities,  where  no  possible  injury  can  result  to 
the  party,  would  be  a  perversion  of  judicial  proceedings/ 

The  judgment  below  is  affirmed  with  costs. 

Judgment  affirmed. 

Note.    See  Clemson  et  al.  v.  The  State  Bank  of  Illinois,  ArUe^  ;  Dronllard  v.  Baiter  et 
al.,  Ante  191 :  Ross  et  al.  v.  Reddick,  Ante  73. 

(a)  Granger  vs.  Warrington,  3  Gil.  R.  306. 


Alexander  B.  Miller,  appellant    v.  Charles  Howell, 

appellee. 

-.Appeal  from  Macoupin. 

In  an  action  tor  a  promissory  note  given  for  a  town  lot,  and  assigned  after  it  became  due, 
the  maker,  to  show  that  the  consideration  had  failed,  offered  to  prove  that  the  payees  oi 
the  note,  as  proprietors  of  the  town  in  which  the  lot  was  situated,  publicly  proclaimed, 
en  the  day  of  the  sale  of  the  lot,  that  they  would  build  a  store-house  in  the  town,  two 
stories  high,  forty  by  twenty-four  feet,  by  the  1st  of  August  following  the  day  of  sale  ; 
and  that  they  would  construct  a  bridge  across  the  Big  Macoupin,  in  the  said  town  ;  but 
that  they  had  failed  so  to  do ;  Held  that  it  would  be  no  defence  to  the  note,  and  that 
snch  proof  would  not  be  evidence  of  fraud,  unless  it  was  also  shown  that  the  proprie- 
tors of  said  town  made  such  declarations  deceitfully. 

Fraud  cannot  exist  without  an  intention  to  deceive. 

This  action  was  originally  instituted  before  a  justice  of  the 
peace  of  Macoupin  county,  and  was  brought  by  appeal  into  the 
Circuit  Court,  where  the  cause  was  tried  at  the  April  term,  1838, 
before  the  Hon.  Jesse  B.  Thomas.  Judgment  was  rendered  for 
the  plaintiff  for  $73  and  costs  of  suit,  from  which  the  defendant 
appealed  to  this  Court. 

U.  F.  Linder  and  John  H.  Greathouse,  for  the  appellant. 

Stephen  A.  Douglass,  for  the  appellee. 
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Lockwood,  Justice,  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  assumpsit  commenced  on  a  promissory 
note  assigned  to  Howell,  the  plaintiff  below,  after  it  became  due. 
After  the  note  was  read  in  evidence,  Miller,  the  defendant  below, 
proved  that  the  note  was  given  as  the  consideration  of  the  sale 
of  a  town  lot,  which  was  bid  off  by  him  at  a  public  sale  of  lots 
held  by  the  assignors  of  the  note,  and  that  the  defendant  received 
from  them  a  bond  to  convey  the  lot  upon  the  payment  of  the 
note.  The  defendant  to  show  that  the  consideration  of  the  note 
had  failed,  offered  to  prove  that  the  payees  of  the  note,  as  pro- 
prietors of  the  town  in  which  the  lot  was  situated,  publicly  pro- 
claimed, on  the  day  of  the  sale  of  the  lot,  that  they  would  build 
a  storehouse  in  the  town,  two  stories  high,  forty  by  twenty- four 
feet,  by  the  1st  of  August  following  the  day  of  sale  ;  and  that 
they  would  construct  a  bridge  across  the  Big  Macoupin,  in  the 
said  town.  Defendant  further  offered  to  prove  that  the  payees 
of  the  note  had  failed  to  build  the  house  and  bridge.  To  the 
reception  of  this  testimony,  the  plaintiff  objected,  and  it  was  re- 
jected by  the  Court.  The  rejection  of  this  testimony  is  assigned 
for  error.  This  testimony  was  properly  rejected.  It  did  not 
tend  to  show  a  failure  of  consideration.  The  consideration  of 
the  note  was  the  sale  of  the  lot  for  the  conveyance  of  which  Mil- 
ler holds  a  bond.  If  the  payees  of  the  note  should  fail  to  convey 
the  lot  at  the  time  stipulated  in  the  bond,  or  if  they  had  no  title 
to  the  lot  when  it  became  their  duty  to  convey — either  of  these 
facts  wouid  constitute  a  failure  of  consideration  of  the  note.  The 
declaration  of  the  payees  of  the  note,  of  their  intention  to  build  a 
house  and  a  bridge  in  the  town,  can  in  nowise  be  said  to  form 
the  consideration  of  the  note.  Nor  did  the  evidence  offered 
amount  to  a  fraud,  because  the  defendant  did  not  also  offer  to 
prove,  that  when  the  proprietors  made  the  declarations  of  their 
intention  to  build  in  the  town,  tbey  did  it  deceitfully.3  It  does 
not  appear  from  any  thing  the  defendant  offered  to  prove,  but 
that  the  proprietors  made  the  declarations  in  good  faith.  Fraud 
cannot  exist  without  an  intention  to  deceive.  As  the  evidence 
offered  did  not  tend  to  prove  either  failure  of  consideration  or 
fraud,  it  is  properly  overruled. 

The  judgment  is  affirmed  with  costs. 

Judgment  affirmed. 

Note.    See  McConnell  v.  Wilcox,  Ante  344.— Every  false  affirmation  does  not  amount  to 
a  fraud.    Rreese  234. 

(I)  Stookey  is.  Hughes  13  111.  R.  50. 
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Alexander  13.  Miller,  plaintiff  in  error  v.  Ross  Houcke, 
Jacob  C.  Gauterman,  and  Jefferson  Weatherford, 
defendants  in  error. 

Error  to  Macoupin. 

It  docs  not  follow  as  a  necessary  consequence  to  the  asking  of  a  question  of  a  witness  on 
the  trial  of  a  cause,  that  the  answer  will  be  in  the  affirmative  ;  and  unless  the  answer 
constitutes  illegal  testimony  for  the  party  calling  the  witness,  it  is  no  ground  of  excep- 
tion. 

Where  an  exception  is  taken  to  a  question  asked  a  witness  on  the  trial  of  a  cause,  if  the 
answer  of  the  witness  is  not  given  in  the  bill  of  exceptions,  the  Supreme  Court  cannot 
know  that  the  Circuit  Court  received  improper  testimony. 

The  province  of  a  bill  of  exceptions  taken  in  the  progress  of  a  trial,  is  to  show  that  im- 
proper testimony  has  been  received,  or  proper  testimony  rejected. 

This  cause  was  tried  at  the  April  term,  1838,  of  the  Macou- 
pin Circuit  Court,  before  the  Hon  Jesse  B.  Thomas.  Judgment 
was  rendered  for  the  defendants  in  error  for  $71  and  costs. 

U.  F.  Linder  and  John  S.  Greathouse,  for  the  plaintiff  in 
error. 

Stephen  A.  Douglass,  for  the  defendants  in  error. 

Lockwood,  Justice,  delivered  the  opinion  of  the  Court  : 

It  appears  from  the  bill  of  exceptions  taken  on  the  trial  of  this 
cause,  that  the  plaintiffs  asked  the  witness  a  question,  which  the 
defendant  objected  to,  but  the  Court  overruled  the  objection  and 
permitted  the  question  to  be  answered.  Whether  the  question, 
however,  was  answered  in  the  affirmative  or  negative,  is  not 
stated.  The  error  relied  on  to  reverse  the  judgment  below,  is 
the  permission  to  answer  the  question. 

It  does  not  follow,  as  a  necessary  consequence  to  the  asking  of 
a  question,  that  the  answer  will  be  in  the  affirmative  ;  and  unless 
the  answer  constitutes  illegal  testimony  for  the  party  calling  a 
witness,  it  is  no  ground  of  exception.  The  province  of  a  bill  of 
exceptions,  taken  in  the  progress  of  a  trial,  is  to  show  that  im- 
proper testimony  has  been  received,  or  proper  testimony  rejected. 
The  answer  of  the  witness  not  being  given,  this  Court  cannot 
know  that  the  Circuit  Court  received  improper  evidence. 

The  judgment  must  therefore  be  affirmed  with  costs. 

Judgment  affirmed. 

Note.    See  Swafford  V.  Dovwnor,  Ante  165  ;  Gilmore  *'.  Eallard,  Ante  252;  Kitchell  v 
Bratton,  Ante  300  ;  Ballingall  v.  Spraggins,  Ante  330. 
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Robert  R.  Williams,  appellant  v.  John  Doe,  ex  dem. 
George  Claytor,  Mason  C.  Fitch,  Harvey  Scribner, 
and  Henry  Renckin,  appellee. 

Appeal  from  Jldans 

Before  the  passage  of  the  act  of  1835,  County  Commissioners  had  no  authority  to  convey 
the  real  estate  of  their  county. 

The  act  of  1835  makes  valid  conveyances  made  before  that  time  by  County  Commis- 
sioners ;  and  a  deed  of  the  real  estate  of  the  county,  executed  by  the  County  Commis- 
sioners, in  their  individual  names,  and  "under  their  private  seals,"  "as  County  Com- 
missioners in  behalf  of  the  county,"  is  made  valid  and  effectual  to  pass  the  estate  therein 
conveyed. 

Iu  an  action  of  ejectment,  the  plaintiff,  to  support  his  title,  read  in  evidence  a  deed  from 
one  Wheelock  and  wife,  to  one  Claytor,  from  whom  the  lessors  of  the  plaintiff  derived 
title  to  the  premises  described  in  his  declaration,  and  the  defendant  read  in  evidence  a 
decree  of  the  Adams  Circuit  Court  sitting  as  a  court  of  Chancery,  made  in  a  case 
wherein  Archibald  Williams,  administrator,  &c,  was  complainant,  which  rescinded 
and  set  aside  the  deed  to  said  Claytor,  and  the  deed  to  the  lessors  of  the  plaintiff,  and 
directed  that  a  special  execution  issue  to  the  sheriff  of  Adams  county,  against  said 
Wheelock,  as  the  trustee  of  one  Hynes,  to  sell  the  premises  described  in  the  plaintiff's 
declaration,  for  the  satisfaction  of  the  judgment  and  costs  in  favor  of  said  Williams, 
administrator,  mentioned  in  the  bill  of  chancery,  upon  which  the  decree  was  rendered, 
and  offered  to  read  in  evidence  the  special  writ  of  execution  with  the  return  thereon, 
which  return  stated  that  said  premises  were  sold  to  the  defendant,  and  also  the  sheriff's 
certificate  of  the  sale  of  said  premises,  and  his  deed  to  the  defendant,  under  an  execu- 
tion in  favor  of  one  Wesley  Williams,  which  were  excluded  from  the  jury;  and  the 
plaintiff  then  offered  to  prove  that  Claytor  had  redeemed  said  premises  from  said  sheriff's 
sale,  which  was  not  allowed,  and  the  Court  excluded  said  decree  from  the  jury.  The  de- 
fendant then  offered  in  evidence  the  bill,  process,  &c,  in  the  chancery  suit  in  which  the 
decree  was  rendered  in  favor  of  Archibald  Williams,  administrator,  &c,  which  were  re- 
jected by  the  Court,  to  all  of  which  decisions  against  him,  the  defendant  excepted  : 
Held  that  the  decree  was  properly  excluded  from  the  jury,  inasmuch  as  the  defendant 
had  failed  to  produce  a  deed  from  the  sheriff  under  the  special  writ  of  execution.  Held, 
also,  that  the  bill  was  properly  excluded.  Held,  also,  that  the  deed  from  the  sheriff  was 
not  admissible  in  evidence,  as  it  recited  an  entirely  different  writ  of  execution  from 
that  described  in  the  decree.    Held,  also,  that  there  was  no  error  in  the  proceedings. 

"The  practice  of  excluding  evidence,  after  it  has  been  received,  where  some  one  important 
link  in  the  chain,  necessary  to  establish  the  right  claimed,  is  wanting,  seems  to  have 
been  adopted  in  many  of  the  courts  of  the  Western  States,  as  an  equivalent  for  instruct- 
ing the  jury  that  for  want  of  such  proof,  the  party  has  not  made  out  the  point  sought 
to  be  established. 

J3emble,  That  fraud  cannot  be  given  in  evidence  to  impeach  a  deed,  in  an  action  of  ejec 
ment.(a) 

Semble,  That  where  in  an  action  of  ejectment,  the  verdict  of  the  jury  was  rendered  in 
favor  of  the  lessors  of  the  plaintiff,  no  objection  can  be  raised  on  that  account,  in  the 
Supreme  Court. 

This  cause  was  tried  at  the  September  term,  1836,  of  the 
Adams  Circuit  Court,  before  the  Hon.  Richard  M.  Young  and  a 
jury.  A  verdict  was  rendered  in  favor  of  the  lessors  of  the 
plaintiff,  from  which  the  defendant  appealed  to  this  Court.  The 
material  facts  in  the  case  appear  in  the  opinion  of  the  Court. 
"The  offer  of  the  defendant  to  prove  that  the  deeds  to  the  lessors 

(a)  Jamison  vs.  Boe,  3  Scam.  K.  113  ;  Rogers  vs.  Brent,  5  Gil.  R.  573. 
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of  the  plaintiff,  were  void  for  actual  and  intentional  fraud,  which 
was  rejected,  is  not  stated  in  the  opinion  of  the  Court,  though  it 
was  necessarily  decided  in  the  case. 

The  following  errors  are  assigned  in  this  Court : 

1.  The  Court  erred  in  allowing  the  said  deeds  of  the  said  plain- 
tiff's lessors  to  be  read  as  evidence  to  the  jury. 

2.  The  Court  erred  in  excluding  the  said  decree  from  the  jury. 

3.  The  Court  erred  in  not  allowing  the  said  bill,  and  papers, 
and  process,  in  the  said  chancery  suit,  to  be  read  as  evidence  to 
the  jury. 

4.  The  Court  erred  in  not  admitting  the  said  defendant  in  the 
Court  below,  to  read  as  evidence,  his  said  deed  and  certificate  of 
purchase  ;  and  in  refusing  to  allow  his  proof  that  the  deeds  of  the 
said  plaintiff's  lessors  were  void  for  actual  and  intentional  fraud. 

5.  There  is  a  variance  in  the  declaration  in  this,  that  in  its 
commencement  it  is  against  Richard  Roe,  and  in  its  conclusion,  it 
is  against  Robert  R  Williams. 

6.  The  verdict  is  defective  in  this,  that  it  is  in  favor  of  Fitch, 
Scribner,  and  Renckin. 

A.  Williams,  S.  T.  Logan,  and  E.  D.  Baker,  for  the  appel- 
lant. 

0.  H.  Browning  and  J.  H.  Ralston,  for  the  appellee. 

Smith,  Justice,  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  ejectment  to  recover  the  South  half  of 
Lot  No.  3,  in  Block  No.  5,  in  the  town  of  Quincy.  The  decla- 
ration contained  two  demises — one  from  George  Claytor,  and  one 
from  Mason  C.  Fitch,  Harvey  Scribner,  and  Henry  Renckin. 

The  plaintiff  in  the  Circuit  Court,  during  the  progress  of  the 
trial,  offered  to  give  in  evidence  a  patent  from  the  United  States, 
for  the  land  on  which  the  half  lot  in  question  is  laid  out,  to  the 
county  of  Adams  ;  next,  a  deed  from  the  County  Commissioners 
of  Adams  county,  for  the  same  lot,  to  E.  L.  R.  Wheelock,  as- 
signee of  Jeremiah  Rose,  duly  acknowledged  and  recorded;  next, 
a  deed  from  Wheelock  and  his  wife,  duly  executed  and  recorded, 
to  George  Claytor,  and  from  Claytor  and  his  wife,  to  Fitch, 
Scribner,  and  Renckin,  the  lessors  of  the  plaintiff,  which  was  ob- 
jected to  by  the  defendant,  but  the  deeds  and  patent  were  admit- 
ted as  evidence.  The  possession  of  the  premises  by  Williams,  at 
the  commencement  of  the  suit,  was  also  proven. 

The  defendant,  on  the  trial,  offered  in  evidence  a  decree  ob- 
tained in  a  suit  in  chancery  in  the  Circuit  Court  of  Adams  county, 
in  November,  1834,  in  which  Archibald  Williams,  administrator 
of  one  Broady,  deceased,  was  complainant,  and  Peter  Hynes,  E. 
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L.  R.  Wheelock,  George  Claytor,  R.  G.  Ormsby,  Mason  C.  Fitch, 
Harvey  Scribner,  and  Henry  Renckin  were  defendants,  by  which 
among  other  things,  the  conveyances  from  Wheelock  to  Claytor, 
and  from  Claytor  to  Fitch,  Scribner,  and  Renckin,  for  the  half 
lot  described  in  the  plaintiff's  declaration,  were  declared  fraudu- 
lent and  void,  and  were  set  aside,  ana  rescinded,  and  cancelled, 
and  the  premises  decreed  to  be  sold  under  a  special  execution 
against  Wheelock,  as  the  trustee  of  one  Peter  Hynes,  to  satisfy 
the  judgment  in  the  complainant's  bill  of  complaint  set  forth. 
The  defendant  then  offered  to  produce  in  evidence,  the  special  ex- 
ecution for  the  sale  of  the  Lot  3,  in  Block  5,  named  in  the  decree 
in  the  case  in  chancery,  with  the  endorsements  and  certificate  of 
the  sheriff  of  the  county  of  Adams,  that  the  lot  in  question  had 
been  duly  sold  to  the  defendant,  Williams,  and  that  he  would  be 
entitled  to  a  deed  after  the  period  for  redemption  had  expired ; 
and,  also,  a  deed  for  the  premises,  executed  by  the  said  sheriff, 
by  virtue  of  a  writ  of  fieri Jacias,  issued  on  the  6th  day  of  Oc- 
tober, 1832,  on  a  judgment  obtained  by  one  Wesley  Williams, 
against  one  Peter  Hynes,  for  the  sum  of  sixty-two  dollars  and 
sixty- two  cents,  to  Robert  R.  Williams,  the  defendant,  duly  ac- 
knowledged, and  certified,  reciting  that  the  period  of  redemption 
had  expired.     This  evidence  the  Circuit  Court  excluded. 

The  plaintiff  then  moved  to  exclude  the  decree  from  the  jury, 
which  had  been  previously  offered  and  read  in  evidence,  which 
was  done.  The  defendant  here  closed  his  evidence,  but  subse- 
quently applied  to  the  Court  to  admit  in  evidence  a  bill  in  chan- 
cery, filed  in  the  Circuit  Court  in  Adams  county,  on  the  22d  No- 
vember, 1833,  by  Archibald  Williams  against  said  Wheelock  and 
others,  being  the  bill  on  which  the  decree,  which  had  been  ex- 
cluded from  the  jury,  was  founded.  The  Circuit  Court  rejected 
the  bill,  and  the  cause  being  submitted  to  the  jury,  a  verdict  was 
rendered  against  the  defendant,  with  nominal  damages.  To  re- 
verse the  judgment  on  this  verdict,  a  writ  of  error  has  been  pros- 
ecuted, and  it    is  now  assigned  for  error, — 

1.  That  the  Court  erred  in  allowing  the  deeds  offered  by  the 
lessors  of  the  plaintiff  to  be  read  in  evidence. 

2.  In  excluding  the  decree  from  the  jury,  and  not  permitting 
the  deed  made  to  the  defendant  by  the  sheriff,  under  the  execu- 
tion against  Hynes,  in  favor  of  Williams,  to  be  read  in  evi- 
dence. 

3.  In  not  admitting  the  bill  in  chancery  to  be  read  in  evidence. 
In  considering  the  grounds  relied'on  as  errors  in  this  cause,  the 

only  question  which  we  conceive  can  arise  out  of  the  facts  ad- 
duced in  evidence  on  the  part  of  the  lessors  of  the  plaintiff,  is, 
as  the  mode  of  execution,  and  character  of  the  deed  from  the 
County  Commissioners  of  Adams  County  to  Wheelock. 
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There  can  be  no  doubt,  that  at  the  time  of  the  execution  of  the 
deed  to  Wheelock,  the  Commissioners  could  not  legally  convey 
the  real  estate  of  which  the  county  of  Adams  was  possessed  ;  and 
had  not  the  "  Act  concerning  conveyances  by  County  Qom- 
mis$ioners,"(l)  approved  7th  of  January,  1835,  been  passed, 
the   deed  would  have  been  void  and  inoperative. 

This  act  has  declared  that  such  conveyances,  made  in  good 
faith,  before  the  passage  of  the  act,  shall  be  valid  and  as  operative 
as  if  the  Commissioners  had  been  duly  authorized  to  execute  them, 
at  the  time  of  the  execution  of  the  same.  It  has  further  provided 
for  the  execution  of  deeds  for  the  conveyance  of  real  estate  owned 
by  counties,  for  the  future.  The  character  of  the  deed  is,  per- 
haps, more  equivocal,  and  admits  of  some  doubt  as  to  its  force 
and  effect,  because  the  Commissioners  are  named  as  the  grantors 
in  the  deed,  personally,  though  described  as  Commissioners.  The 
patent  from  the  United  States,  conveys  the  land  to  the  county 
of  Adams,  by  such  name,  and  it  is  necessarily  thereby  vested  in 
such  name.  It  would  certainly  have  been  move  regular,  and  ap- 
propriate, to  have  made  the  county  of  Adams' the  grantor  in  the 
deed  to  Wheelock,  and  not  the  County  commissioners  by  their 
names,  although  they  are  described  as  such  Commissioners  in 
the   deed. a 

The  act  declaring  that  the  conveyances  heretofore  executed  by 
the  Commissioners,  shall  be  valid,  might  be  supposed  to  be  con- 
fined to  the  signing  of  the  deeds  of  conveyance.  Yet,  when  the 
object  and  spirit  of  the  law  is  considered,  it  will  be  recollected,  that 
it  was  the  intention  of  its  framers  to  confirm  and  render  valid  all 
such  defective  conveyances,  whether  for  want  of  power  to  execute 
them,  or  on  account  of  the  character  of  the  deeds,  and 
the  modes  of  execution. 

In  the  case  before  us,  the  deed,  also,  recites  that  the  convey- 
ance is  made  for  and  in  behalf  of  the  county  ;  and  we  are,  there- 
fore, when  the  causes  which  doubtless  produced  the  act,  are  con- 
sidered, led  to  the  conclusion  that  the  deed  is  sufficient  to 
convey  the  title  to  the  estate  granted.  The  Circuit  Court,  we 
conceive,  decided,  in  effect,  if  not  in  mode,  correctly,  in  exclud- 
ing the  decree  from  the  jury,  after  the  defendant  had  failed  to 
produce  a  deed  in  conformity  to  the  sale  made  under  the  special 
writ  of  fieri  facias.  It  will  be  perceived  that  the  deed  recites 
a  sale  on  an  execution  made  in  an  entirely  different  cause,  between 
different  parties,  in  an  action  at  law,  and  therefore  there  could  be 
no  relevancy  between  a  title  acquired  under  fieri  facias  set  out 
in  the  deed,  and  the  one  offered  in  evidence  under  the  decree. 
The  point  can  admit  of  no  doubt. a  The  objection,  that,  as  the 
decree  was  evidence  conducive  to  prove  the  issue,  it  should  have 
been  left   to  the  jury  to  act  on,  is  inconclusive.     The  practice"of 

(1)  Acts  of  1835,  46  ;  Gale's  Stat.  156.      (c)Bestor  IK.  Powell,  2  Gil.  R.  126.      (b)  Johnson 
vs.  AcKtman.  35  111.  R.  281. 
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excluding  evidence,  after  it  has  been  receiveed,  where  some  one 
important  link  in  the  chain,  necessary  to  establish  the  right 
claimed,  is  wanting,  seems  to  have  been  adopted  in  many  of  the 
courts  of  the  Western  States  as  an  equivalent  for  instructing  the 
jury,  that  for  want  of  such  proof,  the  party  has  not  made  out  the 
point  sought  to  be  established,  and  that,  therefore,  they  must  dis- 
regard the  other  portion  of  the  evidence  with  reference  to  that  point, 
and  consider  it  not  proven,  which  latter  mode  is  preferable,  being 
more  consistent  with  the  regular  mode  of  proceeding.*  But  the 
fact  that  this  course  was  not  taken,  as  the  result,  had  it  been, 
would  have  been  the  same,  cannot  be  a  sufficient  reason  for  dis- 
turbing the  judgment.  The  defendant  has  suffered  no  injury 
from  the  course  adopted. 

The  exclusion  of  the  bill  in  chancery  was  correct.  It  related 
directly  to  the  excluded  decree,  and  was  the  bill  on  which  that  de- 
cree was  founded. 

The  minor  causes  referred  to,  of  defects  in  the  declaration  and 
verdict,  have  not  been  considered  objectionable.  They  are  entire- 
ly cured  by  the  statute  of  joefails. 

The  judgment  of  the  Court  is  affirmed  with  costs. 

Judgment  affirmed. 


The    following  motion  for  a  re-hearing,  was  filed  : 

"Robert    R.  Williams  v.  )  A/1-  ..       «  , 

r„  i     ,,  >  Motion  tor  a  re-hearing. 

Claytor  and  others.        )  ° 

And  the  said  Robert  R.  Williams  sets  down  the  following 
causes  for  a  re-hearing,  to  wit, — 

1st.  The  deed  offered  in  evidence  was  made  by  the  sheriff  of 
Adams  county,  in  pursuance  of  a  sale  made  by  him  under  a  writ 
of  fi.  fa.,  in  favor  of  Wesley  Williams,  against  Peter  Hynes, 
who,  as  appeared  by  the  bill  in  chancery  excluded  from  the  jury 
as  evidence,  was  the  owner  of  the  estate  in  the  said  declaration 
mentioned,  and  held  a  bond  for  a  deed  to  the  same,  at  the  time 
of  the  said  sheriff's  sale  ;  and  Wheelock  held  the  same  by  deed 
from  the  County  Commissioners  of  said  county,  made  in  pursuance 
of  an  assignment  of  said  bond  by  the  said  Hynes  to  said  Wheel- 
ock, which  assignment  was  made  after  the  said  sale,  all  which 
appears  by  the  said  bill. 

2d.  The  decree  offered  in  evidence,  and  excluded  by  the  Court, 
annulled  and  set  aside  the  deeds  under  which  the  lessors  of  the 
plaintiff  below  claimed,  and  was  relied  on,  not  so  much  to  show 
title  in  the  defendant,  as  to  destroy  and  defeat  the  title  set 
up  by  the  plaintiff,  the  rule  being,  that  whatever  rebuts  the 
evidence  or  title  of  the  plaintiff,  is  admissible  in  evidence.  This 
view  of   the  case  seems  to  have  been  overlooked  by  the  Court,  as 

(a)  Tefft  vs  Ashbangh  13  111.  R.  602,  and  notes. 
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no  opinion  is  expressed  as  to  the  effect  of  the  decree  upon  the 
lessors'  titles. 

3d.  The  Court  takes  no  notice  of  a  certificate  of  purchase 
made  by  the  sheriff,  in  pursuance  of  a  sale  by  him  under  a  spe- 
cial 7??™  facias,  issued  in  pursuance  of  said  decree,  which  was 
offered  in  evidence,  and  rejected  by  the  Court. 

'  Williams,  Atty.  for  Plff." 

This  motion  was  denied  at  a  subsequent  term  of  the  Court. 


Hiram  Pearsons  and  Richard  J.   Hamilton,  appellants 
v.  Amos  Bailey,  appellee. 

Appeal  from  the  Municipal  Court  of  the  City  of  Chicago. 

A  county  surveyor  is  entitled  to  receive  twenty-five  cents  and  no  more,  for  each  lot  con- 
tained in  any  town  plat  which  he  lays  out,  surveys,  and  plats. 

If  to  lay  out,  survey,  and  plat  a  town,  it  is  necessary  to  employ  chainmen,  it  is  then  as 
much  the  duty  of  the  surveyor  to  employ  and  pay  them,  as  it  is  to  furnish  a  chain  or 
compass,  or  to  draw  the  map. 

The  provision  of  §  5  of  the  act  of  Jan.  14, 1829,  that  "  All  chainmen  necessary,  shall  be 
employed  by  the  person  wanting  surveying  done,"  does  not  apply  to  surveyors  of  town 
plats. 

Where  the  bill  of  exceptions  enables  the  Court  to  ascertain  the  sum  that  would  have  been 
recovered,  if  instructions  asked  for  had  been  given,  it  is  unnecessary  to  send  the  case 
back  for  a  new  trial ;  judgment  will  be  rendered  for  that  amount  in  the  Supreme 
Court.(o) 

This  was  an  action  of  assumpsit  instituted  in  the  Municipal 
Court  of  the  City  of  Chicago,  by  the  appellee  against  the  appel- 
lants, upon  the  following  accounts  : 

"  Hiram  Pearsons  and  Richard  J.  Hamilton 

To  Amos  Bailey,  Dr. 

1836.  July  27th,  To  cash  paid  for  16|  days'  service  as 
chainmen  in  laying  out  Hamilton  and  Pearsons' 
Addition  to  the  Town  of  Canal  Port,  at  $2  $33  00 

1837.  May  6th,  To  cash  paid  for  39^  days'  service  as 
chainmen,  in  subdividing  the  original  lots  in  the 

Town  of  Canal  Port,  at  $2  79  00 


$112  00 
Amos  Bailey,  Surveyor  for  the  County  of  Cook." 

'  Hiram  Pearsons  and  Richard  J.   Hamilton 

To  Amos  Bailey,  Dr. 

1836.  July  27th,  To  laying  out  and  platting  Hamilton 
and  Pearsons'  Addition  to  the  Town  of  Canal 
Port,  into  581  lots  at  25  cents  per  lot,  145  25 

(ff)  See  Guild  vs.  Johnson,  Ante  405  and  note. 
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1837.  May  6th,  Subdividing  and  platting  seventy-five 
out  lots  in  the  original  Town  of  Canal  Port  into 
1099  lots,  at  25  cents  per  lot,  274  75 

Amount  total,  $532  00 
Amos  Bailey,  Surveyor  for  the  County  of  Cook." 


The  declaration  contained  besides  a  count  for  services  as  sur- 
veyor, counts  for  the  services  of  the  chainmen,  and  for  money 
paid  them,  and  money  paid,  laid  out  and  expended  for  the  de- 
fendants.    Plea  non  assumpsit. 

The  bill  of  exceptions  shows  that  evidence  was  produced  by 
the  plaintiff,  to  show  that  he  paid  the  money  to  the  chainmen, 
and  that  he  and  his  deputies  surveyed  the  town  of  Canal  Port, 
and  the  addition  thereto,  and  that  he  was  the  county  surveyor  of 
Cook  county,  where  the  lands  lie.  It  was  also  proved  that  the 
account  was  presented  to  Pearsons,  who  refused  to  pay  it  ; — that 
the  account  was  presented  to  Hamilton,  who  said  he  would  pay 
his  part  of  it,  if  the  plaintiff  would  execute  a  release  to  him, 
which  the  plaintiff  refused  to  do. 

There  was  evidence  to  prove  that  Pearsons  was  interested  in 
the  town  and  addition  ;  that  other  persons  were  interested  in  the 
land ;  and  the  only  evidence  of  Hamilton's  interest,  was  the 
above  acknowledgment  of  the  account. 

It  was  in  evidence  before  the  jury,  that  the  pay  of  the  chain- 
men  was  for  services  in  surveying  the  town  of  Canal  Port  and 
addition,  for  which  the  charge  of  twenty-five  cents  per  lot  was 
made  in  the  account :  that  the  charges  in  the  bill  were  usual  and 
customary,  and  such  as  are  charged  in  the  country.  There  was 
evidence  conducing  to  prove  that  Pearsons  made  the  contract  for 
the  surveying,  and  that  Hamilton  recognized  it  by  promising  to 
pay  his  part  on  receiving  a  release. 

The  defendants'  counsel  moved  the  court  to  instruct  the  jury, 
— First,  "  That  under  a  count  in  the  declaration  by  the  plaintiff, 
as  surveyor  of  the  county,  he  could  recover  no  other  fees  than 
such  as  are  allowed  to  such  an  officer  by  the  Statute." 

Secondly,  "  That  the  plaintiff  could  not  recover  for  money 
paid  to  chainmen  for  surveying  and  subdividing  lots  for  which 
he  had  charged  twenty-five  cents  each  ;  but  that  his  right  of  re- 
covery for  such  services,  must  be  limited  to  the  fees  allowed  by 
the  statute." 

Thirdly,  "  That  if  there  were  other  owners  of  the  land,  the 
plaintiffs  could  not  recover  from  the  defendants  without  making 
the  other  owners  parties."  The  Court  refused  to  give  these  in- 
structions, and  the  defendants  excepted. 

The  cause  was  tried  before  the  Hon.  Thomas  Ford  and  a  jury,. 
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and  a  verdict  rendered   for  the  plaintiff  in  the  Court  below,  for 
$532,  from  which  the  defendants  appealed  to  this  Court. 
The  cause  was  tried  at  July  term,  1837. 

James  Grant,  for  the  appellants,  contended  that  the  compen- 
sation of  county  surveyors,  for  surveying  and  planting  town  lots, 
is  limited  to  twenty-five  cents  per  lot  for  all  services  ;  and  that 
the  Court  should  have  given  the  instructions  asked.  He  cited  R. 
L.  296,  601 ;  2  Stark.  Ev.  101. 

J.  Young  Scammon,  for  the  appellee : 

There  was  no  claim  of  more  than  the  legal  fees  prescribed  by 
statute,  in  the  count  as  surveyor  of  Cook  county,  and  consequent- 
ly there  was  no  occasion  to  instruct  the  jury  that  the  plaintiff 
could  not  recover  what  he  did  not  claim. 

There  were  other  counts  in  the  declaration,  under  which  the 
services  of  the  chainmen,  or  the  money  paid  the  chainmen,  could 
be  recovered. 

The  refusal  of  the  Court  to  give  the  instructions  asked,  could 
not  have  misled  the  jury. 

It  must  appear  that  the  facts  existed  which  required  the  in- 
structions asked  ;  else  the  refusal  to  give  them  cannot  be  assigned 
for  error.     Law  v.  Merrill,  6  Wendell  268  ;  Wendell's  Dig.  247. 

The  act  of  Jan.  14,  1829,  expressly  provides  that  "  All  chain- 
men  necessary  shall  be  employed  by  the  person  wanting  the  sur- 
veying done."     R,  L.  592  §  5.(1) 

Lockwood,  Justice,  delivered  the  opinion  of  the  Court : 

It  appears  from  the  bill  of  exceptions  taken  in  this  cause,  that 
this  was  an  action  of  assumpsit  commenced  by  Bailey,  the  plain- 
tiff below,  to  recover  of  Pearsons  and  Hamilton,  the  defendants, 
the  sum  of  $112,00  for  money  paid  to  chainmen,  and  $420  for 
the  surveying,  laying  out,  and  platting  town  lots  in  the  town  of 
Canal  Port  and  the  addition  thereto,  making  together  the  sum  of 
$532,00  ;  for  which  Bailey  obtained  judgment.  On  the  trial  of 
the  cause,  the  defendants  asked  the  Court  to  instruct  the  jury, 
that  under  a  count  for  services  as  surveyor,  the  plaintiff  could  re- 
cover no  other  fees  than  such  as  are  allowed  by  statute,  and  that 
the  plaintiff'  could  not  recover  for  money  paid  to  chainmen,  where 
the  surveyor  had  charged  twenty-five  cents  for  each  lot  laid  out, 
and  that  his  right  of  recovery  must  be  limited  to  the  fees  allowed 
by  statute. 

This  instruction  the  Court  refused  to  give,  and  the  defendants 
excepted. 

By  the  10th  section  of  the  "rfct  to  provide  for  the  recording 
of  town  plats"  passed  27th  February,  1833,  it  is  provided 
"  That  the  county  surveyor,  who  shall  lay  out,  survey,  and  plat 

(1)  Gale's  Stat.  6G'J. 
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any  town  or  addition,  shall  be  entitled  to  receive  twenty-five 
cents  for  each  and  every  in  and  out-lot,  and  the  recorder  of  the 
county,  recording  the  same,  shall  receive  the  sum  of  four  cents, 
for  each  and  every  lot  the  same  may  contain.  "(1)  Under  this 
section  of  the  act,  it  is  clear  that  the  charge  of  twenty-five  cents 
for  each  lot,  embraces  all  the  compensation  the  surveyor  is  en- 
titled to  demand. 

If  to  lay  out,  survey,  and  plat  a  town,  it  is  necessary  to  employ 
chainmen,  it  is  then  as  much  the  duty  of  the  surveyor  to  employ 
and  pay  them,  as  it  is  to  furnish  a  compass  and  chain,  or  to  draw 
the  map.  The  chainmen  are  a  part  of  the  means  by  which  the 
surveyor  is  enabled  to  perform  the  service.  No  one  doubts  that 
if  a  person  employs  a  mechanic  for  a  stipulated  sum  to  build  a 
house,  that  he  cannot,  in  addition,  charge  for  the  persons  employ- 
ed in  making  mortar,  or  for  other  laborers  employed  in  the  con- 
struction of  the  house,  and  yet  they  are  as  necessary  to  the 
completion  of  the  job,  as  the  chainmen  employed  by  a  surveyor. 
In  neither  case  can  the  work  be  done  without  the  employment 
of  assistants  and  servants,  and  the  wages  paid  them  comes  out  of 
the  sum  stipulated  in  the  one  case,  and  the  fees  allowed  in  the 
other. 

It  was  however  contended  in  the  argument,  that  the  5th  sec- 
tion of  the  '•''Act  regulating  the  appointment  and  duties  of 
County  Surveyors ,"  passed  14th  January,  1829,(2)  by  which  it 
is  provided,  that  "  All  chainmen  necessary  shall  be  employed  by 
the  person  wanting  surveying  done,"  made  it  incumbent  on  the 
defendants  to  employ  the  chainmen,  and  if  they  neglected  to  do 
so,  the  surveyor  might  employ  and  pay  them,  and  then  the  law 
would  raise  an  implied  promise  on  the  part  of  the  defendants,  to 
refund  the  money.  A  careful  examination  of  this  act,  however, 
satisfies  the  Court  that  the  requisition  contained  in  the  section 
quoted,  does  not  apply  to  the  surveyors  of  town  plats.  The 
next  section  of  the  same  act,  requires  that  before  any  surveys 
under  the  act,  shall  be  performed,  the  surveyors  shall  furnish 
themselves  with  field  notes  of  the  original  surveys,  and  the  act 
also  gives  specific  directions  as  to  the  manner  in  which  the  sur- 
vey shall  be  made,  and  the  lines  and  corners  marked.  These 
directions  can  have  no  application  to  the  survey  of  town  plats  ; 
and  they  are  only  intended  to  apply  to  the  establishing  of  lines 
and  corners  of  sections  of  public  lands,  as  surveyed  by  the  United 
States,  and  to  such  subdivisions  thereof,  as  convenience  may  re- 
quire. The  fee  allowed  for  this  service  in  the  fee  bill,  is  so  small, 
that  if  the  surveyor  had  to  furnish  and  pay  the  chainmen,  he 
would  frequently  have  to  expend  more  than  his  whole  fee.  There 
is,  therefore,  a  great  propriety  under  the  act  for  the  appointment 
of  surveyors,  in  compelling  the  persons  wanting  surveying  done, 

(1)  R.  L.  601 ;  Gale's  Stat.  678.  (2)  R.  L.  592  ;  Gale's  Stat,  089-70. 
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to  employ  the  chainmen.  The  same  reason  does  not  exist  under 
the  act  directing  the  mode  of  laying  out  towns.  The  compen- 
sation allowed  under  this  act,  it  is  believed,  is  sufficiently  liberal, 
to  require  a  surveyor  to  pay  the  chainmen  out  of  his  fees.  It  is 
also  to  be  observed,  that  the  act  requiring  the  county  surveyor  to 
be  employed  to  survey  town  plats,  was  passed  subsequent  to  the 
act  regulating  the  appointment  of  county  surveyors  ;  and  it  is 
fairly  to  be  presumed  that  when  the  legislature  directed  that  the 
proprietors  of  towns  should  employ  the  county  surveyor  to  lay 
out,  survey,  and  plat  towns,  and  affixed  a  compensation  for  the 
surveyor's  services,  that  they  meant  to  include  in  that  compen- 
sation, not  only  a  sufficient  remuneration  for  the  surveyor's  time, 
but  all  the  expenses  that  he  would  be  under  the  necessity  of  in- 
curring, in  order  to  perform  the  duty. 

If,  then,  chainmen  were  necessary,  as  we  have  no  doubt  they 
were,  and  there  was  no  express  promise  on  the  part  of  the  defend- 
ants to  pay  them,  we  are  of  opinion,  it  was  the  duty  of  the  sur- 
veyor to  provide  them  at  his  own  expense. 

From  this  construction  of  these  statutes,  it  results,  that  the 
Court  below  decided  erroneously,  in  refusing  the  instructions 
asked  ;  and  for  this  reason,  the  judgment  below  is  reversed  with 
costs.  But  as  the  bill  of  exceptions  enables  this  Court  to  ascer- 
tain the  sum  that  would  have  been  recovered,  if  the  instructions 
had  been  given,  it  is  unnecessary  to  send  this  case  back  for  a  new 
trial.  Judgment  is  accordingly  rendered  in  this  Court  for  $420  : 
for  which  sum  and  the  costs  of  the  Court  below,  Bailey  is  enti- 
tled to  an  execution. 

Judgment  reversed,  and  judgment  rendered  in  this  Court. 


The  Schooner  Constitution,  appellant  v .  Nelson 
Woodworth,  appellee. 

Appeal  from  the  Municipal  Court  of  the  City  of  Chicago. 

Appeals  for  the  removal  of  causes  from  an  inferior  to  a  superior  court,  for  the  purpose  of 
obtaining  trials  de  novo,  are  unknown  to  the  common  law,  andean  only  be  prosecuted 
where   they  are  expressly  given  by  the  statute. (a) 

Iu  order  to  enable  the  owner  or  consignee  of  a  vessel  attached  under  the  "  Act  authoriz- 
ing the  seizure  of  boats  and  other  vessels  by  attachment ',"  to  take  an  appeal  from  the  judg- 
ment of  a  justice  of  the  peace  in  such  case,  he  should  make  himself  a  party  defendant 
to  the  suit  before  the  justice. 

Sed  ouere.  Whether  an  appeal  can  be  taken  from  the  judgment  of  a  justice  of  the  peace, 
under  that  act  (b) 

Judgment  was  rendered  in  this  cause  by  F.  A.  Howe,  a  jus- 
tice of  the  peace  of  Cook  county,  residing  within  the  city  of  Chi- 
ta) Edwards  s  Vandemark,  13  111.  R.  G34.  (b)  This  act  is  void,  Steamboat  &c,  vs. 
Moran,  18  111.  R.  501.  note  (c,'. 
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cago,  against  the  schooner  Constitution,  for  $49,50  and  costs. 
On  the  appeal  to  the  Municipal  Court,  at  the  April  term,  1838, 
the  Hon.  Thomas  Ford  presiding,  the  appeal  was  dismissed. 

J.  Grant  and  F.  Peyton,  for  the  appellant,  cited  R.  L.  95, 
395.(1) 

L.  Davis  and  F.  Forman,  for  the  appellee. 

Lockwood,  Justice,  delivered  the  opinion  of  the  Court : 
This  was  an  attachment  issued  by  a  justice  of  the  peace,  in 
favour  of  Woodworth,  against  the  schooner  Constitution,  for  the 
services  of  Woodworth  on  board  the  schooner.  On  the  trial 
before  the  justice  of  the  peace,  a  judgment  was  given  in  favor  of 
the  plaintiff,  against  the  schooner,  for  $49,50.  Subsequently  to 
the  judgment,  Gurdon  S.  Hubbard  and  Henry  G.  Hubbard,  for 
and  in  behalf  of  the  schooner,  filed  an  appeal  bond  in  the  office 
of  the  clerk  of  the  Municipal  court  of  the  City  of  Chicago,  and 
the  cause  was  docketed  in  said  Court  for  trial.  On  the  hearing 
of  the  cause  in  the  Municipal  Court,  that  Court,  on  motion  of 
Woodworth,  dismissed  the  suit  from  the  docket,  and  gave  judg- 
ment for  costs  in  favor  of  the  plaintiff  below,  against  the  defend- 
ant. To  reverse  this  judgment,  an  appeal  has  been  brought  to 
this  Court  by  Gurdon  S.  and  Henry  G.  Hubbard,  for  and  in  be- 
half of  said  schooner,  and  the  only  error  assigned  is,  that  the 
Court  erred  in  dismissing  the  appeal. 

The  attachment  issued  by  the  justice,  was  in  pursuance  of 
"  An  Act  authorizing  the  seizure  of  boats  and  other  vessels 
by  attachment  in  certain  cases, "(2)  passed  13th  February, 
1833.  The  proceedings  before  the  justice  were  regular,  and  the 
only  question  we  are  called  upon  to  decide,  is,  whether  an  appeal 
lies  from  the  decision  of  the  justice  in  this  case.  The  act  ex- 
pressly gives  a  justice  of  the  peace  jurisdiction  to  issue  an  attach- 
ment, but  is  silent  on  the  subject  of  appeals,  or  any  other  mode 
of  reviewing  the  decision  of  the  justice.  Appeals  for  the  removal 
of  causes  from  an  inferior  to  a  superior  court,  for  the  purpose  of 
obtaining  trials  de  novo,  are  unknown  to  the  common  law,  and 
can  only  be  prosecuted  where  they  are  expressly  given  by  statute. 
It  was  contended  on  the  argument,  that  the  right  to  appeal  was 
found  in  the  30th  section  of  the  "  Act  concerning  Justices  of 
the  Peace  and  Constables," (f>}  passed  3d  February,  1827. 
But  admitting  that  the  authority  to  take  an  appeal  under  this  sec- 
tion extends  to  proceedings  and  judgments  had  before  justices  of 
the  peace  under  other  statutes,  on  which  point  we  give  no  opinion, 
still,  in  order  to  entitle  a  party  to  take  an  appeal  under  that  aet, 
the  appellant  must  execute  a  bond  with  security  to  the  opposite 

(1)  Gale's  Stat.  409.  (2)  R.  L.  95  ;  Gale's  Stat.  73. 

(3)  R.  L.  395  ;  Gale's  Stat.  409- 
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party.  The  attachment  and  judgment  is  against  the  schooner, 
consequently  this  requisition  of  the  act,  cannot,  in  a  case  so 
situated,  be  complied  with.  If  the  Hubbards  were  either  owners 
or  consignees  of  the  vessel,  they  should  have  made  themselves 
defendants  under  the  5th  section  of  the  act  authorizing  the  jus- 
tice to  issue  the  attachment.  They  would  then  have  been  par- 
ties to  the  suit,  and  in  a  situation  to  take  an  appeal,  if  an  appeal 
is  allowed  by  law.  The  appeal  being  irregularly  taken,  was  cor- 
rectly dismissed  by  the  Court. 

The  judgment  is  affirmed  with  costs. 

Judgment  affirmed. 

Note.    See  note  to  Waldo  et  al.  v.  Averett,  Ante  487. 


William  King,  appellant  v.  John  Dale,  appellee. 
Appeal  from  Hamilton. 

On  the  trial  of  a  suit  for  a  crim.  con.  between  the  defendant  and  the  wife  of  the  plaintiff, 
a  juror  was  proposed,  who,  being  examined,  stated  that  he  had  heard  the  testimony 
against  the  wife  of  the  plaintiff,  who  was  indicted  for  adultery  with  the  defendant,  and 
from  that  testimony  he  had  formed  and  expressed  an  opinion,  but  had  not  formed  any 
opinion  in  this  case,  not  knowing  that  there  was  a  civil  suit  then :  Held  that  he  was  a 
competent  juror,  it  not  appearing  that  the  crime  for  which  the  wife  was  indicted,  was 
committed  before  or  after  the  commencement  of  the  suit  for  crim.  con. 

In  a  suit  for  crim.  con.,  a  marriage  license  issued  in  the  State  of  Tennessee,  with  a  certifi- 
cate endorsed  thereon  by  a  justice  of  the  peace,  that  he  had  solemnized  the  marriage, 
was  admitted  in  evidence,  the  official  character  of  the  officer  granting  the  license,  and 
also  that  of  the  justice  of  the  peace,  being  certified  by  the  clerk,  the  keeper  of  the 
records,  under  his  official  seal,  and  the  presiding  justice  having  certified  to  the  authority 
and  official  character  of  the  cleik  :  Held  that  the  license  and  certificates  were  properly 
admitted. 

It  is  a  valia  objection  to  a  deposition,  that  it  was  dictated  or  written  by  an  attorney  in  the 
cause  ;  but  the  objection  must  be  supported  by  proof  of  the  fact. 

Where  a  deposition  is  read  in  evidence  which  proves  nothing  for  either  party,  the  Court 
will  not  enquire  whether  it  was  properly  admitted. 

Wilson,  Chief  Justice,  delivered  the  opinion  of  the  Court : 
This  was  an  action  for  a  crim.  con.     Dale,  the  plaintiff  below, 
obtained  a  verdict  and  judgment  against  the  defendant,  King, 
from  which  he  appealed  to  this  Court,  and  assigned  for  error, 

1.  That  the  Court  permitted  an  individual  to  be  sworn  as  a 
juror,  who  had  formed  and  expressed  an  opinion  as  to  the  merits 
of  the  case. 

2.  That  the  Court  permitted  to  be  read  in  evidence,  a  certifi- 
cate of  the  marriage  in  Tennessee,  between  Dale  and  his  wife, 
without  its  being  properly  authenticated,  and, 

3.  That  the  Court  allowed  depositions  to  be  read  in  evidence, 
which  were  objected  to. 

III.  Rep.  Vol  2—33 
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One  of  the  facts  assumed  in  the  first  assignment  of  error  is 
contradicted  by  the  record.  Hardy,  the  individual  objected  to 
as  a  juror,  was  not  sworn  upon  the  jury,  but  the  objection  to  him 
was  overruled  by  the  Court,  after  he  had  been  sworn  and  inter- 
rogated as  to  his  having  formed  and  expressed  an  opinion  upon 
the  merits  of  the  case.  In  his  examination  on  that  point,  he 
stated,  "  That  he  had  heard  the  testimony  against  Cinthia  Dale, 
who  was  indicted  for  adultery  with  the  defendant,  King,  and 
from  that  testimony  he  had  formed  and  expressed  an  opinion ; 
but  had  not  formed  any  opinion  in  this  case,  not  knowing  that 
there  was  a  civil  suit  then."  This  statement  is  very  indefinite 
as  to  the  connection  between  the  cause  in  which  the  proposed 
juror  had  formed  an  opinion,  and  the  one  before  the  Court ;  and 
it  does  not  appear  with  any  degree  of  certainty,  that  the  criminal 
intercourse  between  Mrs.  Dale  and  King,  which  was  the  founda- 
tion of  the  criminal  proseeution  against  her,  did  not  take  place 
subsequently  to  the  institution  of  the  suit  then  before  the  Court. 
If  such  was  the  fact,  (and  nothing  to  the  contrary  is  shown,)  then 
there  was  no  objection  to  the  individual  as  a  juror,  because  the 
plaintiffs  right  to  recover,decended  upon  the  proof  of  circum- 
stances anterior  to  those  which  may  have  been  the  foundation  of 
the  proposed  juror's  opinion. 

The  second  assignment  of  error,  which  questions  the  sufficiency 
of  the  authentication  of  the  certificate  of  marriage,  is  not  sup- 
ported by  the  facts  in  the  case.  An  inspection  of  the  record  will 
show  it  to  contain  an  exemplified  copy  of  a  license  issued  in  the 
State  of  Tennessee,  for  the  marriage  of  John  Dale  to  Cinthia 
Smith.  On  the  back  of  this  license  is  endorsed  a  certificate  of  a 
justice  of  the  peace,  that  he  had  solemnized  the  marriage.  The 
official  character  of  the  officer  granting  the  marriage  license,  and 
also  that  of  the  one  performing  the  ceremony,  is  authenticated 
by  the  certificate  of  the  clerk,  the  keeper  of  the  records,  under 
his  seal  of  office.  The  presiding  justice  then  certifies  to  the 
authority  and  official  character  of  the  clerk,  whose  attestation,  in 
turn,  verifies  that  of  the  justice.  These  several  authentications 
are  by  the  accredited  officers  of  the  law,  and  in  the  form  and 
order  prescribed  by  the  act  of  Congress,  to  entitle  records  and 
public  acts  to  the  same  faith  and  credit  in  the  courts  of  the  sever- 
al States,  that  they  have  by  law  in  the  courts  of  the  State  from 
whence  they  are  taken.  The  certificate  of  marriage  was  there- 
fore properly  received  in  evidence." 

The  third  assignment  of  error  applies  only  to  the  depositions 
of  Freeman  and  Vaught.  The  reading  in  evidence  of  Vaught's 
deposition  was  objected  to  on  the  ground  that  it  was  in  the  hand 
writing  of  McClernand,  one  of  the  attorneys  for  the  plaintiff.  It 
is  certainly  a  valid  objection  to  a  deposition,  that  it  has  been  dic- 
tated or  drawn  by  an  attorney  in  the  cause  ;    but   the    objection 

(a)  Giles  vs.  Shaw,  Beecher's  Breese,  R.  125,  and  note. 
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must  be  supported  by  proof  of  the  fact.  This  was  not  done  in 
this  case.  There  is  no  evidence  whatever,  that  the  deposition 
was  written  by  McClernand,  nor  is  it  even  satisfactorily  proved 
that  he  was  an  attorney  in  the  cause.  All  the  testimony  in  rela- 
tion to  that  point,  is,  that  Scates,  the  attorney  who  conducted  the 
cause  for  the  plaintiff,  told  McClernand  that  he  wished  him  to 
assist  him  in  the  suit ;  but  it  does  not  appear  that  he  consented 
to  do  so,  or  that  he  ever  did  appear  in  the  case  as  attorney,  or  in 
any  other  capacity. 

With  respect  to  Freemen's  deposition,  it  is  unnecessary  to  en- 
quire into  the  sufficiency  of  the  objections  to  its  being  received 
in  evidence,  because  it  proves  nothing  for  or  against  either  party, 
and  could  not  therefore  have  influenced  the  decision  of  the  jury  ; 
for  this  reason,  its  having  been  read  in  evidence  cannot  be  assign- 
ed for  error. 

The  judgment  is  affirmed  with  costs. 

Judgment  affirmed. 

Note.    See  La  Fayette  Bank  v.  Stone,  and  note  at  the  end  of  the  case,    Ante   424-7  ; 
Wickerham  B.  The  People,  Ante  128,  and  post  560. 


James  Holliday,  appellant  v.  Thomas  Swailes,  appellee. 
Appeal  jrom  Morgan. 

In  proceedings  under  the  "  Act  regulating  lnclosures"  it  is  necessary  that  the  justices 
of  the  peace  before  whom  proceedings  are  had,  should  notify  the  defendant  of  the 
same. 

An  appeal  lies  from  the  decision  of  two  justices  of  the  peace,  under  the  '■•Act  regulating 
Incloeures." 

On  the  27th  day  of  June,  1837,  the  following  transcript  was 
filed  in  the  office  of  the  clerk  of  the  Morgan  Circuit  Court : 

"  Thomas  Swailes  } 
v.  > 

James  Holliday.  ) 
This  day  came  Thomas  Swailes  and  filed  his  bill  against  James 
Holliday,  for  making  a  partition  fence  upon  the  line  dividing  the 
land  of  the  said  Swailes  and  Holliday,  the  fence  aforesaid  having 
been  made  agreeable  to  an  order  from  us  to  the  said  Swailes, 
dated  the  12th  day  of  May,  A.  D.  1837 — and  witnesses  having 
been  heard  on  oath  touching  the  equity  of  said  demand,  and  it 
being  further  proved  that  said  partition  fence  dividing  the  lands 
of  the  aforesaid  Swailes  and  Holliday,  is  in  Township  fifteen 
North,  Range  eleven  West,  in  Morgan  county :  It  is  considered 
that  the  demand  of  said  Swailes  is  just,  and  is  hereby  allowed, 
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and  that  judgment  be  rendered  against  said  Holliday  for  fifty- 
eight  dollars  and  eighty  cents,  and  that  warrant  issue  against  said 
Holliday's  personal  estate,  agreeably  to  the  statute  in  such  case 
made  and  provided. 

Given  under  our  hands  and  seals  this  14th  day  of  June,  1837. 
Samuel  S.  Brooks,  J.  P.      [l.s.] 
Matthew  Stacy,  J.  P.  [l.s.] 

State  of  Illinois,  j> 
Morgan  County.   \ 

I  hereby  certify  the  foregoing  to  be  a  true  copy  of  the  order 
or  judgment  on  my  docket  in  the  case  of  Thomas  Swailes  v.  James 
Holliday. 

Samuel  S.  Brooks,  J.  P." 

On  the  same  day  Holliday  filed  in  the  office  of  the  clerk  of  said 
Court,  an  appeal  bond. 

At  the  October  term,  1837,  of  said  Court,  Swailes  moved  to 
dismiss  the  appeal.  Whereupon  Holliday  entered  a  cross  motion 
to  vacate  and  annul  the  proceedings  of  the  justices,  which  was 
overruled,  and  the  motion  of  Swailes  sustained.  Holliday  ap- 
pealed to  this  Court. 

William  Thomas,  for  the  appellant. 

Murray  McConnell,  for  the  appellee. 

Wilson,  Chief  Justice,  delivered  the  opinion  of  the  Court : 
The  record  shows  this  to  have  been  a  proceeding  under  the 
"  Act  regulating  I?ic/osu?^es,,,(<l)  and  that  upon  the  applica- 
tion of  Swailes  to  two  justices,  they  rendered  a  judgment  in 
his  favor  against  Holliday  for  $58,80,  being  a  moiety  of  the  esti- 
mated cost  of  a  division  fence.  From  this  judgment  Holliday 
appealed  to  the  Circuit  Court,  and  moved  the  Court  to  reverse  the 
judgment  upon  the  ground  that  he  had  not  appeared  before  the 
justices,  or  been  notified  to  do  so,  which  also  appears  from  the 
record.  The  Court  overruled  this  motion,  and,  upon  the  appli- 
cation of  Swailes,  dismissed  the  appeal.  In  support  of  this  deci- 
sion, it  is  argued,  that  inasmuch  as  the  act  authorizing  this  pro- 
ceeding, does  not  require  the  defendant  to  be  notified,  nor  provide 
for  an  appeal  from  the  justices'  judgment,  that  therefore  no  notice 
is  necessary,  and  that  the  judgment  is  final.  The  correctness  of 
this  inference  cannot  be  admitted.3  If  it  is  even  conceded  that 
the  act  conferring  general  jurisdiction  on  justices,  which  requires 
"  all  suits  before  them  to  be  commenced  by  summons,"  is  to  be 
construed  to  apply  only  to  cases  arising  under  that  act,  it  was 
nevertheless  necessary  that  the  justices  should  have  notified  the 
defendant  of  the  prosecution  against  him.  It  would  be  a  viola- 
tion of  one  of  the  first  principles  of  justice  and  of  judicial  pro- 

(1)  R.  L.  261 ;  Gale's  Stat.  277,  (a)  See  L,  of  1839, _p.  291  Sec.  4.  Swingley  vs.  Haynes, 
22  111.  R.  214 ;  O.  &  M.  R.  R.  Co.,  vs.  McCutcheon,  27  111.  R.  9,  contra. 
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ceedings,  to  try  and  decide  upon  the  rights  of  an  individual  either 
civilly  or  criminally,  without  notice ;  and  consequently  without 
affording  him  an  opportunity  of  defending  himself.  The  ques- 
tion of  appeal  is  settled  by  the  act  allowing  appeals  in  certain 
cases. (1)  That  act  authorizes  appeals  in  qui  tarn,  and  other 
actions  for  forfeitures  and  penalties.  This  case  is  of  the  latter 
denomination.  The  warrant  against  Holliday  was  for  a  claim  in 
the  nature  of  a  penalty  charged  to  have  been  incurred  by  him  in 
neglecting  to  make  and  keep  in  repair  a  division  fence  between 
him  and  the  plaintiff  agreeably  to  the  act  regulating  enclosures. 

The  judgment  of  the  Circuit  Court  is  therefore  reversed,  and 
also  that  of  the  justices,  for  irregularity. 

Judgment  reversed. 

Note.    See  Hubbard  et  al.  v.  Freer,  .Artie  467,  and  note  ;  Waldo  et  cl.  v.  Averett,  Ante 
487. 

(1)  Acts  of  1835,  153 ;  Gale's  Stat.  182. 


Thomas  Elliot,  appellant  v.  William  Sneed,  appellee. 
Appeal  from  Clay. 

A  constable  who  has  collected  an  execution  issued  upon  a  judgment  recovered  in  a  suit 
by  attachment,  and  paid  the  money  over  npon  the  order  of  the  plaintiff  in  the  attach- 
ment, is  not  liable  to  an  action  by  the  attachment  debtor — after  the  reversal  of  such 
judgment  on  appeal — for  the  money  so  collected  and  paid  over.  Nor  is  he  liable  to  a 
garnishee  of  whom  he  has  collected  money  on  such  execution. 
Where  a  constable  collected  money  upon  a  judgment  obtained  by  W.  against  R.,  before  a 
justice  of  the  peace,  and  paid  the  same  to  G.,  upon  the  order  of  E.,  to  whom  the  judg- 
ment was  assigned ;  and  afterwards  the  judgment  was  reversed  on  appeal,  and  the  con- 
stable paid  the  money  back  which  he  had  collected  of  R.:  Held  that  E.,  the  assignee  of 
the  judgment,  was  not  liable  to  refund  the  money  to  the  constable :  W.  alone  being 
liable. 
S&mble,  That  where  a  judgment  is  assigned,  execution  should  issue  in  the  name  of  the 
assignor.  The  assignment  does  not  change  the  form  of  the  execution,  or  the  parties 
to  it. 

In  here  a  constable  collected  money  on  an  execution  issued  upon  a  judgment  which  wa6 
afterwards  reversed,  and  paid  the  same  over,  upon  the  order  of  the  plaintiff;  and  after 
The  reversal  of  the  judgment,  the  constable  paid  back  the  money  to  the  defendant ; 
Held  that  the  constable  might  maintain  an  action  against  the  plaintiff,  for  money  paid  to 
his  nee. 

This  cause  was  tried  at  the  August  term,  1837,  of  the  Clay 
Circuit  Court,  before  the  Hon.  Justin  Harlan.  Judgment  was 
rendered  for  the  appellee,  for  $25  and  costs,  from  which  an  ap- 
peal was  taken  to  this  Court. 

0.  B.  Ficklin,  for  the  appellant. 

A.  C.  French,  for  the  appellee. 
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Wilson,  Chief  Justice,  delivered  the  opinion  of  the  Court: 
This  cause  is  submitted  upon  the  following  facts : — Hugh 
Ronalds  commenced  a  suit  against  Thomas  Elliot,  before  James 
L.  Wickersham,  a  justice  of  the  peace  of  Clay  county,  and  re- 
covered judgment  against  said  Elliot.  Wickersham  being  in- 
debted to  Elliot,  entered  up  satisfaction  of  the  judgment.  Ro- 
nalds sued  out  of  the  Circuit  Court  a  writ  of  mandamus  to  com- 
pel the  said  justice,  Wickersham,  to  issue  an  execution  against 
said  Elliot.  Wickersham  thereupon  issued  an  execution  against 
Elliot,  and  put  the  same  into  the  hands  of  Nathaniel  Duff,  con- 
stable of  said  county,  who  collected  the  money  thereon.  Wick- 
ersham then  sued  out  an  attachment  against  Ronalds,  and  gar- 
nisheed  said  constable,  Duff.  The  writ  of  attachment  went  into 
the  hands  of  said  plaintff,  Sneed,  who  also  was  an  acting  con- 
stable, and  who  was  surety  for  Wickersham  in  the  attachment 
bond.  On  the  trial  of  the  attachment,  judgment  went  against 
Ronalds,  and  also  against  said  constable,  Duff,  as  garnishee,  for 
the  amount  of  money  in  his  hands,  which  he  had  collected  from 
Elliot,  for  Ronalds.  An  execution  followed  this  attachment, 
and  went  into  the  hands  of  Sneed,  the  plaintiff  in  this  suit,  who 
collected  the  money  from  Duff,  garnishee  as  aforesaid.  Wicker- 
sham assigned  the  judgment  on  which  this  execution  issued,  to 
Elliot,  and  Elliot  gave  an  order  on  said  Sneed,  and  in  favor  of 
Peter  Green,  for  twenty-five  dollars,  which  Sneed  paid  according- 
ly to  Green,  in  current  bank  paper.  Afterwards  Ronalds  re- 
moved the  judgment  against  himself  and  Duff  upon  said  attach- 
ment, into  the  Circuit  Court  by  certiorari,  and  reversed  the  judg- 
ment. Ronalds  then  brought  his  suit  against  Duff,  constable  as 
aforesaid,  and  recovered  judgment  for  the  money  which  Duff  had 
paid  over  to  Sneed,  on  the  attachment  execution,  and  collected 
the  same.  Duff  then  sued  Sneed  for  the  money  that  he  had  paid 
Sneed  on  the  attachment  execution,  as  garnishee  of  Ronalds,  and 
recovered  and  collected  the  same.  Whereupon  Sneed  now  brings 
this  suit  to  recover  the  money  which  he  paid  to  Peter  Green 
upon  Elliot's  order,  as  above  stated,  he,  the  said  Sneed, 
having  been  compelled  to  pay  the  same  back  to  Duff,  constable 
and  garnishee,  as  aforesaid. 

From  the  above  statement,  which  is  submitted  by  the  parties, 
as  containing  all  the  facts  in  the  case,  it  is  clear  that  Sneed,  the 
plaintiff  below,  has  mistaken  the  person  against  whom  he  has 
recourse.  Wickersham  received  the  fruits  of  the  judgment  on 
the  attachment,  and  applied  it  to  the  extinguishment  of  a  debt 
due  from  him  to  Elliot.  The  judgment  being  assigned  to  Elliot, 
did  not  create  any  more  liability  upon  him,  than  was  imposed 
upon  Green,  by  the  order  given  by  Elliot  to  him,  to  receive  the 
amount  of  the  judgment  from  the  constable.  The  benefit  to 
Wickersham,   and  his  liability  is  the  same,  as  if  the  amount  of 
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the  judgment  had  been  paid  by  the  officer  directly  to  him,  and 
he  had  retained  it,  or  had  paid  it  to  a  third  person  in  the  ordi- 
nary course  of  business.  In  the  latter  case,  it  could  not  be  con- 
tended that  the  individual  receiving  the  money  would  be  bound 
to  see  that  the  judgment  was  correct,  or  to  enquire  into  the 
source  from  whence  Wickersham  obtained  it.  It  may  be  pro- 
per to  observe,  that  the  execution  upon  Wickersham's  judgment, 
should  have  been  issued  in  his  name,  and  not  in  the  name  of 
Elliot  ;  and  also  that  the  judgments  against  the  constables  were 
erroneous  ,  but  as  Sneed  has  paid  the  money  that  Wickersham 
was  liable  for  in  the  first  instance,  to  Ronalds,  he  is  entitled  to 
recover  it,  as  money  paid  to  the  use  of  Wickersham. 

The  Judgment  of  the  Circuit  Court  is  reversed  with  costs. 

Judgment  reversed. 


David  Sheldon,  plaintiff  in  error  v.  William  Reihle  and 
Joseph  Bains,  defendants  in  error. 

Error  to  Madison. 


A  motion  to  dismiss  an  appeal  from  the  verdict  of  a  jury  on  the  trial  of  the  right  of  prop- 
erty before  a  sheriff,  is  addressed  to  the  discretion  of  the  Court,  and  the  decision  of  the 
Circuit  Court  on  such  motion,  cannot  be  assigned  for  error. 

The  Supreme  Court  will  presume  that  a  bond  executed  by  an  attorney  in  the  name  of  his 
principals,  and  filed  in  the  Court  below,  was  executed  by  a  person  duly  authorized,  and 
that  the  Court  below  was  satisfied  of  that  fact,  unless  the  contrary  appears. 

A  bond,  on  appeal  from  the  decision  of  a  sheriffs  jury  on  the  trial  of  the  right  of  prop- 
erty, may  be  executed  by  an  attorney  in  fact. 

On  the  trial  of  the  right  of  property  levied  on  by  attachment,  the  writ  of  attachment  and 
return  thereon,  are  admissible  in  evidence 

The  verdict  of  a  jury  in  the  Circuit  Court,  on  the  trial  of  the  right  of  property,  found  the 
title  in  the  defendant  in  the  attachment:  Held  that  the  finding  was  sufficiently  formal 
and  explicit,  as  it  negatived  the  title  set  up  by  the  claimant. 

Or  the  27th  of  September,  1832,  Reihle  and  Bains  sued  out  of 
the  Morgan  Circuit  Court,  a  writ  of  attachment  against  the  estate 
of  one  Samuel  P.  Judson,  which  was  levied  by  the  sheriff  of  Mor- 
gan county,  upon  certain  personal  property  which  was  claimed 
by  David  Sheldon.  The  sheriff  thereupon  summoned  a  jury  to 
try  the  right  of  property,  and  a  verdict  was  rendered  for  the 
claimant.  Reihle  and  Bains  appealed  to  the  Circuit  Court  of 
Morgan  county,  and  delivered  to  the  sheriff  a  bond  executed  as 
follows  :  "  William  Rethle, 

Joseph  Bains,  [l.s.] 

By  their  attorney  in  fact, 

Stephen  B.  Seyton. 

Thomas  Poyne,  [l.s.] 

Joseph  Coddington,    [l.s.]" 
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The  bond  was  duly  returned  by  the  sheriff  with  the  writ  of  at- 
tachment, and  filed  in  Court. 

A  change  of  venue  was  had  to  the  Madison  Circuit  Court ;  and 
at  the  October  term,  1833,  the  Hon.  Theo.  W.  Smith  presiding, 
Sheldon  moved  to  dismiss  the  appeal  for  the  following  reasons  ; 

"1.  No  appeal  bond  has  been  executed  and  given  by  Reihle 
and  Bains,  the  appellants  in  this  case,  as  required  by  law. 

2.  No  appeal  bond  has  been  given  in  this  case  by  any  person 
properly  and  legally  authorized  by  the  appellants. 

3.  The  appeal  bond  given  in  this  case  is  not  executed  by  the 
proper  parties,  and  is  not  such  as  the  law  requires." 

The  Court  overruled  this  motion,  and  an  exception  was  taken 
to  the  decision. 

On  the  trial  in  the  Circuit  Court,  the  defendants  in  error, 
Reihle  and  Bains,  offered  to  read  in  evidence  the  writ  of  attach- 
ment and  leturn  thereon,  showing  a  levy  upon  the  property 
claimed  by  the  plaintiff  in  error,  which  was  objected  to  by  Shel- 
don, but  admitted  by  the  Court.  An  exception  to  this  decision 
was  noted,  and  a  bill  of  exceptions  taken. 

The  jury  found  the  title  of  the  property  to  be  in  the  defend- 
ant, Judson.  Judgment  was  rendered  for  the  plaintiffs  in  the 
Court  below,  Reihle  and  Bains,  upon  this  verdict. 

Jesse  B.  Thomas  and  David  Prickett,  for  the  plaintiff  in 
error. 

Wm.  Thomas,  for  the  defendants  in  error. 

Wilson,  Chief  Justice,  delivered  the  opinion  of  the  Court : 

Several  errors  are  assigned  for  the  reversal  of  this  judgment, 
— none  of  which  are  considered  sufficient.  The  motion  to  dis 
miss  the  appeal  from  the  verdict  of  the  sheriff's  jury  for  the  trial 
of  the  right  of  property,  was  addressed  to  the  discretion  of  the 
Court,  and  the  decision  upon  that  motion,  therefore,  cannot  be 
assigned  for  error.  The  appeal  bond  executed  by  an  attorney  in 
fact,  is  sufficient;  and  as  nothing  to  the  contrary  appears,  we 
must  presume  that  the  Court  below  was  satisfied  that  the  attor- 
ney was  properly  constituted  such. 

The  attachment  was  properly  received  as  evidence,  for  the 
purpose  of  showing  the  plaintiff's  right  to  take  the  property,  and, 
for  that  purpose,  was  the  only  evidence  that  could  be  adduced. 

The  finding  of  the  jury  was  sufficiently  formal  and  explicit  ; 
their  deciding  the  goods  to  belong  to  Judson,  the  debtor  in  the 
attachment,  negatives  the  title  to  them  set  up  by  the  claimant. 

The  judgment  is  affirmed  with  costs. 

Judgment  affirmed. 

Sole.  See  Campbell  et  al.  v.  The  State  Bank  of  Illinois,  Ante  423;  Pearce  ft  al.  v.  Swan, 
Ante  2M5,  and  note  ;  Arenz  v.  Reihle  et  al..  Ante  340. 
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The  Board  of  Commissioners  of  the  Illinois  and  Mi- 
chigan Canal,  plaintiff  in  error  v.  John  Calhoun, 
defendant  in  error. 

Error  to   Cook. 

In  a  sale  of  canal  lots  or  lands,  under  the  act  of  January  9th,  1830,  a  special  notice  of  the 
terms  of  sale  was  read,  which  among  other  things  declared,  "  That  in  case  any  bidder 
shall  fail  to  comply  with  the  terms  of  sale,  during  the  days  of  sale,  on  which  the  sale  of 
the  lot  is  made,  his  bid  will  be  forfeited,  and  the  lot  resold,— the  first  purchaser  being 
held  accountable  to  the  commissioners  for  any  loss  that  may  accrue  from  the  sale  ;  but 
entitled  to  no  profit  therefrom  :"  Held  that  the  condition  was  unauthorized  by  law  and 
void. 

In  the  sales  of  canal  lots  and  lands  under  the  act  of  January  9th,  1836,  the  Canal  Com- 
missioners had  no  authority  to  annex  any  other  conditions  or  terms  than  those  provid- 
ed in  said  act,  and  the  act  of  Congress  in  relation  to  the  duties  of  Registers  and  Receiv- 
ers upon  tne  sale  of  the  public  lands  of  the  U.  S. 

A  count  in  a  declaration  against  a  purchaser  of  canal  lands  or  lots,  for  failure  to  com- 
plete the  purchase,  under  the  act  of  January  9th  1836,  must  contain  an  averment  that 
the  defendant  purchased  the  lot  at  the  public  sale,  and  that  he  was  the  highest  bidder 
therefor. 

This  cause  was  heard  in  the  Court  below  at  the  May  term, 
1837,  before  the  Hon.  John  Pearson.  Judgment  was  rendered 
for  the  defendant  in  error. 

James  Grant,  for  the  plaintiffs  in  error. 

T.  Ford,  for  the  defendant  in  error. 

Smith,  Justice,  delivered  the  opinion  of  the  Court : 

The  question  presented  for  consideration  in  this  case,  involves 
the  regular  execution  of  the  powers  of  the  Board  of  Canal  Com- 
missioners, relative  to  the  sale  of  lots  in  the  town  of  Chicago. 
The  declaration  of  the  plaintiffs  contains  five  counts,  each  of  which 
was  demurred  to  separately.  The  first  and  third  set  forth  a  pub- 
lic sale  of  a  lot  in  the  town  of  Chicago,  to  the  defendant,  for 
$20,000  as  the  highest  bidder,  at  the  sale  made  by  an  auctioneer, 
as  the  agent  of  the  Board. 

That  at  that  sale  a  special  notice  of  the  terms  of  sale  was  read, 
which  among  other  things  declared,  "That  in  case  any  bidder 
shall  fail  to  comply  with  the  terms  of  sale,  during  the  days  of  sale, 
on  which  the  sale  of  the  lot  is  made,  his  bid  will  be  forfeited, 
and  the  lot  resold, — the  first  purchaser  being  held  accountable  to 
the  Commissioners  for  any  loss  that  may  accrue  from  the  sale ; 
but  entitled  to  no  profit  therefrom."  The  plaintiffs  aver  a  refusal 
by  the  defendant  to  complete  the  purchase,  and  make  payment 
of  the  amount  required  to  be  paid,  according  to  the  terms  of  the 
sale  ;  and  that  in  pursuance  of  the  conditions  annexed  to  the  sale, 
and  in  consequence  of  such  refusal,  they  resold  the  lot  at  a  sub- 
sequent public  sale,  for  a  much  less  sum  than  the  amount  bid  by 
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the  defendant.  To  recover  this  difference,  the  present  action  is 
brought.  The  second,  fourth,  and  fifth  counts  are  for  a  sale  by 
the  plaintiffs,  and  an  agreement  by  the  defendant,  to  purchase 
and  take  the  lot,  without  reference  to  the  special  conditions,  and 
do  not  aver  that  the  sale  was  a  public  one.  The  Circuit  Court 
sustained  each  of  the  demurrers ;  and  this  is  the  cause  of  error 
now  assigned. 

To  understand  correctly  the  decision  of  the  Circuit  Court,  it 
will  be  necessary  to  examine  the  act  creating  the  Board  of  Canal 
Commissioners,  and  more  particularly  such  portions  of  it  as  pre- 
scribe their  duties  with  reference  to  the  disposition  of  the  lots  of 
which  the  one  in  question  formed  a  part  ;  and,  also,  an  act  of 
Congress  in  connexion  therewith.  By  the  33d  section  (1)  of  the 
ii*^ctfor  the  construction  of  the  Illinois  and  Michigan  Canal" 
approved  9th  January,  1836,  it  is  provided,  that  the  Commission- 
ers shall,  on  the  twentieth  day  of  June  then  next,  proceed  to  sell 
the  lots  in  the  town  of  Chicago,  as  in  their  judgment  will  best 
promote  the  interest  of  the  canal  fund  ;  and  before  making  such 
sale,  public  notice  shall  be  given  thereof  in  five  newspapers,  at 
least  eight  weeks  prior  to  any  sale.  It  is  further  provided,  that 
if  no  sale  be  made  on  the  day  named,  such  sale  may  be  made  at 
any  time  thereafter,  on  giving  a  similar  notice,  and  upon  the 
terms  in  the  act  specified. 

The  34th  section  provides  for  the  affixing  a  value  to  each  lot, 
and  forbids  its  being  sold  for  less  than  such  value  ;  and  that  all 
lots  not  sold  on  the  day  of  offering,  shall  be  again  advertised  for 
sale ;  and  shall  continue  to  be  advertised  for  sale,  until  the  whole 
are  sold.  It  further  declares,  that  no  lot  shall  be  sold  otherwise 
than  at  public  sale,  to  the  highest  bidder.  The  36th  section 
declares,  that  "  In  all  sales  of  canal  lots,  the  Secretary  and  Trea- 
surer of  the  Board,  shall  act  as  Register  and  Receiver ;  and  shall 
be  governed  by  the  same  rules  that  now  govern  Registers  and 
Receivers  in  the  United  States'  Land  Offices  in  this  State,  ex- 
cept as  in  the  act  is  provided."  The  act  of  Congress  of  the  24th 
April,  1820,  section  2d,  provides,  that  "If  any  person,  being  the 
highest  bidder  at  public  sale  for  a  tract  of  land,  shall  fail  to  make 
payment  therefor,  on  the  day  on  which  it  was  purchased,  it  shall 
be  again  offered  at  public  sale,  on  the  next  day  of  sale,  and  such 
person  shall  not  be  the  purchaser  of  that  or  any  other  tract  offered 
at  such  sale." 

By  the  provisions  of  the  act  referred  to,  creating  the  Canal 
Board,  it  will  be  obvious  that  the  Commissioners  were  not  author- 
ized to  annex  to  the  conditions  of  the  sale,  the  terms  imposed  by 
the  notice  given.  The  2d  section  of  the  act  of  Congress,  having 
been  the  mode  adopted  by  the  36th  section  of  the  act  quoted,  for 
the  government  of  the  sales,  they  were  not  at  liberty  to  impose 

(1)  Acts  of  1S3C,  150  ;  Gale's  Stat.  120. 
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others,  or  substitute  those  that  would  impose  conditions  of  the 
character  described.  The  refusal  by  the  purchaser  to  pay  for  the 
lot  in  the  manner  provided  by  law,  on  the  day  of  sale,  required 
them  to  put  up  the  lot  again  for  a  re-sale,  and  to  prohibit  such 
purchaser  refusing  to  pay  for  the  lot  previously  purchased,  from 
being  a  bidder  for  any  other  lot  on  the  day  of  sale. 

It  will  be  perceived  that  unless  this  rule  was  adopted,  under 
the  provisions  of  the  section  of  the  act  of  Congress  referred  to, 
there  was  no  power  whatever  vested  in  the  Commissioners,  to  sell 
the  lot  on  a  subsequent  day,  without  considering  it  as  an  unsold 
lot  ;  and  again  advertising  it,  as  in  the  case  of  the  original  of- 
fering  of  lots  for  sale. 

The  33d  section  of  the  act  creating  the  Board,  declaring  that 
the  sale  of  lots  should  be  made  on  the  20th  day  of  June,  and  not 
providing  for  a  continuance  of  the  sales  from  day  to  day,  would 
not  have  authorized  the  sale  from  day  to  day,  unless 
another  portion  of  the  act  of  Congress,  providing  for  the  sales  of 
the  public  lands,  be  also  adopted,  which  authorizes  the  contin- 
uance for  two  weeks.  The  acts  of  Congress  relative  to  the  duties 
of  the  Registers  and  Receivers,  in  regard  to  the  sales  of  public 
lands,  having  been  made  applicable  to  the  sales  by  the  Board 
of  Commissioners,  it  was  probably  considered  necessary  to  declare 
that  the  sales  might  be  continued  for  a  specified  length  of  time. 
If  this  reasoning  be  correct,  it  follows  as  a  consequence,  that  by 
the  adoption  of  the  penalty  of  forfeiture  of  the  bid  of  the  delin- 
quent purchaser,  and  the  prohibition  to  become  a  purchaser  of 
any  other  lot  at  the  sales,  are  the  only  terms  which  the  Commis- 
sioners could  legally  impose  and  enforce.  They  had  no  discretion 
to  exercise  any  other  powers  than  such  as  are  conferred  by  the  act ; 
and  those  adopted  are  not  among  those  granted.  The  law 
has  specially  prescribed  the  extent  and  character  of  the  consequen- 
ces which  should  result  from  a  failure  to  make  payment  for  the  lot 
purchased  ;  and  thus  necessarily  inhibited  the  substitution  of  oth- 
ers.    The  demurrer  was  therefore  correctly  sustained. 

The  second,  fourth,  and  fifth  counts  are  radically  defective  in  not 
averring  that  the  sale  and  purchase  of  the  lot  were  at  a  public  sale, 
agreeably  to  the  provisions  of  the  law,  prescribing  the  mode ; 
and  that  the  defendant  was  the  highest  bidder  therefor.  The 
counts  only  show  a  private  sale,  and  that  is  expressly  prohibited 
by  law.  As  there  was  no  plea  of  the  statute  of  frauds,  the  ques- 
tion whether  the  sale  was  only  a  parol  one,  and  not,  therefore, 
binding,  cannot  arise  in  this  case. 

The  judgment  of  the  Circuit  Court  is  affirmed  with  costs. 

Judgment  affirmed. 
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John    S.   Wallace,   plaintiff  in  error  v.  Orin  Jerome, 
defendant  in  error. 

Error  to  Will. 

An  application  to  set  aside  a  default,  ie  addressed  to  the  sound  discretion  of  the  Court, 
and  the  manner  of  the  exercise  of  that  discretion,  cannot  be  assigned  for  error. 

A  motion  to  set  aside  a  default,  does  not  come  within  the  provisions  of  the  act  of  Julv, 
1837. 

The  motion  to  set  aside  the  default  in  this  case,  was  made  and 
decided  at  the  September  term,  1838,  of  the  Will  Circuit  Court, 
the  Hon.  John  Pearson  presiding.  The  affidavit  of  the  plaintiff 
in  error,  the  defendant  in  the  Court  below,  stated  that  when  the 
summons  was  served  upon  him,  the  sheriff  informed  him  that  it 
was  a  summons  for  him  as  a  witness,  to  appear  at  the  April  term, 
1838  ;  and  that  he  had  never  been  summoned  in  this  cause,  and 
had  a  full  defence  to  the  action. 

G.  A.  0.  Beaumont,  M.  Skinner,  and  G.  Spring,  for  the 
plaintiff  in  error. 

J.    Butterfield,    for  the  defendant  in  error, 

Lockwood,    Justice,  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  trover  commenced  by  Jerome  against 
Wallace.  At  the  return  term  of  the  summons,  (April  term, 
1838,)  a  default  was  entered  for  want  of  a  plea,  and  at  the  next 
term  a  writ  of  Inquiry  was  executed,  and  judgment  given  for 
the  plaintiff.  On  the  day  after  the  judgment  was  rendered,  the 
defendant  below  filed  an  affidavit  made  by  himself,  and  moved 
the  Court  that  the  judgment  be  opened,  reversed,  and  set  aside. 
This  motion  was  overruled. 

The  proceedings  in  the  Court  below  are  regular  on  their  face  : 
and  the  application  to  set  aside  the  judgment  below  was  addressed 
to  the  sound  discretion  of  the  Court.  Where  discretion  exists, 
this  Court  has  frequently  .decided,  that  error  cannot  be  as- 
signed.* 

The  overruling  of  the  motion  does  not  come  within  the  statute 
passed  21st  July,  1837,(1)  authorizing  exceptions  to  be  taken 
to  opinions  and  decisions  of  the  Circuit  Courts,  overruling  mo- 
tions in  arrest  of  judgment,  for  new  trials,  and  for  continuances 
of  causes.  It  is  consequently  unnecessary  to  express  an  opinion 
whether  the  defendant  produced  sufficient  grounds  to  authorize 
the  Circuit  Court  to  have  set  aside  the  judgment. 

(a)  Cox  VS.  Bracket!.,  41  111.  R  225. 

(1)  Acts  of  July  1837,  109;  Gale's  Stat.  540. 
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The  judgment  below  is  affirmed  with  costs. 
Judgment  affirmed. 


Note.    See  Ditch  r.  Edwards.  Ante  127  ;  Harmlsoa  v.  Clark  et.  al.,  Ante  131 ;  Garner  et  a!. 
v.  Crenshaw,  Ante  143. 


Merritt  L.  Covell,  Ortogrul  Covell,  and  Jesse  W. 
Fell,  appellants  v.  Jacob  Marks,  appellee. 

Appeal  from  McLean. 

Where  an  amendment  to  a  declaration  is  of  a  matter  of  substance,  it  entitles  the  defend- 
ant to  a  continuance  of  the  cause. 

Judgment  was  rendered  in  this  cause,  in  the  Circuit  Court  of 
McLean  county,  in  the  year  1838,  the  Hon.  Jesse  B.  Thomas 
presiding. 

Stephen  A.  Douglass,  for  the  appellants. 

L.  Davis  and  F.  Forman,  for  the  appellee. 

Wilson,  Chief  Justice,  delivered  the  opinion  of  the  Court : 
The  plaintiff  in  this  action  declared  upon  a  promissory  note 
for  four  hundred  dollars.  Upon  the  calling  of  the  cause,  the 
plaintiff  asked  and  obtained  leave  to  amend  his  declaration, 
which  he  did  instant er  by  adding  to  the  description  of  the  note, 
the  words  "  with  twelve  per  cent,  interest  from  the  date  until 
paid."  The  defendants  thereupon  moved  the  Court  for  a  con- 
tinuance of  the  cause,  which  was  refused,  and  judgment  rendered 
against  the  defendants.  The  refusal  of  the  Court  to  continue  the 
cause,  and  the  rendition  of  the  judgment  are  assigned  for  error. 
The  rule  is,  that  where  the  amendment  to  the  declaration  is  a 
substantive  one,  it  entitles  the  defendant  to  a  continuance.  The 
amendment  in  this  case  is  clearly  of  this  character.  It  made  the 
note  a  different  one  from  that  at  first  declared  on,  by  increasing 
the  defendants'  liability  to  the  extent  of  the  interest  that  might 
be  due  on  the  note.  This  in  effect  made  the  amended  declaration 
a  new  one,  which  the  defendants  could  not  be  called  on  to  answer 
without  ten  days'  notice  preceding  the  commencement  of  the 
term  of  the  Court. a 

The  copy  of  the  note  upon  the  back  of  the  declaration,  was 
no  notice  to  the  defendants  of  the  one  declared  on.  They  were 
different  not  only  in  terms,  but  in  their  legal  effect ;  and  the  one 
copied  could  not  be  given  in  evidence  under  the  declaration. 

(a)  Hawks  vs.  Lands,  3  Oil.  R.  Stf!  ■  O.  &  M.  R.  R.  Co.,  is.  Roberts,  13  111.  R.  22  ;  Hanics 
vs.  Morgan  37  111.  R.  272. 
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The  judgment  of  the  Court  below  is  reversed  with  costs,  am 
the  cause  remanded. 
Judgment  reversed. 

Note.    See  Vickers  v.  Hill  et  al.,  Ante  307 ;  The  People  v.  Pearson,  Ante  473. 


Ichabod  Mitchell  and  George  Mayberry,  appellants  v. 
The  President  and  Directors  of  the  State  Bank  or 
Illinois,  appellees. 

Appeal  jrom  Hamilton. 

In  an  action  by  the  old  State  Bank  of  Illinois,  upon  a  promissory  note  given  in  satisfaction 
of  two  judgments  recovered  upon  promissory  notes  executed  to  said  Bank  in  consider- 
ation of  bills  of  said  Bank  which  had  been  declared  by  the  Supreme  Court,  to  be  bills  of 
credit  emitted  by  the  State,  in  contravention  of  the  Constitution  of  the  U.  S.,  the  defend 
ants  offered  to  show  the  consideration  of  the  judgments  in  bar  of  the  action:  Held  that 
the  evidence  was  inadmissible,  and  that  the  validity  of  the  judgments  could  not  be  im- 
peached in  such  action. 

A  judgment  cannot  be  impeached  in  an  action  upon  a  note  given  in  satisfaction  of  such 
judgment.    A  judgment  implies  verity  in  itself. 

This  was  an  action  originally  instituted  by  the  appellees 
against  the  appellants,  before  a  justice  of  the  peace  of  Hamilton 
county,  upon  the  following  note  : 

"  On  or  before  the  first  day  of  January  next,  we  or  either  of  us 
promise  to  pay  The  President  and  Directors  of  the  State  Bank  of 
Illinois,  the  sum  of  eighty-six  dollars  and  ten  cents,  for  value  re- 
ceived, being  the  amount  due  on  two  judgments  in  favor  of  the 
Bank  against  N.  Janny  and  others,  on  Lockwood's  Docket,  and 
one  judgment  against  Ichabod  Mitchell,  in  the  Circuit  Court,  on 
a  note  given  by  said  Janny,  together  with  interest  on  the  above 
sum  from  the  24th  of  August,  1829,  till  paid:  Provided  if  this 
note  shall  be  paid  punctually,  the  above  interest  and  ten  per 
cent,  of  the  principal  to  be  remitted,  if  both  do  not  exceed 
twenty-four  per  cent,  on  the  whole. 

Witness  our  hands  and  seals,  this  19th  day  of  September,  1838. 

George  Mayberry.        [l.s.] 
Ichabod  Mitchell.         [l.s.]" 

The  cause  was  removed  by  appeal  to  the  Circuit  Court,  where 
judgment  was  rendered  for  the  appellees  for  $128,24,  at  the  Sep- 
tember term,  1837,  the  Hon.  Walter  B.  Scates  presiding.  The 
defendants  in  the  Court  below  appealed  to  this  Court. 

On  the  trial  in  the  Circuit  Court  the  following  bill  of  excep- 
tions was  taken : 

"Be  it  remembered,  that  on  the  trial  of  this  cause,  the  defend- 
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ants  by  their  attorney,  offered  to  produce  in  evidence  to  the  Court, 
the  two  several  judgments  referred  to  in  the  note  on  which  this 
suit  was  brought,  and  also  the  several  notes  on  which  those  two 
judgments  were  rendered  ;  and  to  prove  that  said  two  last  men- 
tioned notes  were  executed  to  the  said  plaintiffs  for  and  in  respect 
of  bills  of  credit  issued  by  the  State  of  Illinois,  by  means  of  the 
machinery  of  what  was  called  a  State  Bank,  created  in  and  by 
the  act  of  the  year  1821,  entitled  "  An  act  to  establish"  &c; 
and  that  bills  of  credit  issued  by  the  authority  of  said  State  in 
violation  of  the  Constitution  of  the  United  States,  formed  the 
whole  consideration  of  the  said  last  mentioned  notes  :  which  evi- 
dence except  said  judgments,  the  Court  refused  to  hear,  and  to 
alloAV  to  be  produced ;  to  which  opinion  of  the  Court  in  overruling 
this  evidence,  the  defendants,  by  their  counsel,  except,  and  pray 
this  their  bill  of  exceptions  may  be  sealed  and  allowed,  &c. 

Walter  B.  Scates.         [l.s.]" 

Henry  Eddy,  for  the  appellants. 

G.  W.  Olney,  Attorney  General,  for  the  appellees. 

Smith,  Justice,  delivered  the  opinion  of  the  Court : 

The  appellants,  being  the  sureties  of  other  persons,  were  sued 
on  certain  notes  which  they  had  signed  with  their  principal,  against 
whom  judgments  had  been  rendered.  To  obtain  time  for  pay- 
ment, and  to  liquidate  these  judgments,  the  plaintiffs  gave  other 
notes  in  extinguishment  of  the  judgments  ;  and  in  the  Circuit 
Court  they  attempted  to  show  that  the  notes  on  which  the  judg- 
ments had  been  rendered  were  void — having  been  given  for  notes 
of  the  State  Bank,  the  notes  of  the  Bank  being  bills  of  credit 
issued  contrary  to  the  provisions  of  the  Constitution  of  the  United 
States.  The  decision  of  the  Circuit  Court,  in  refusing  to  admit 
the  testimony  offered,  was  correct. 

The  judgments  were  a  good  and  valid  consideration  for  the 
notes.  The  original  notes  were  extinguished  by  the  judgments  ; 
and  the  debt  of  record  created  by  the  judgments,  were,  until  re- 
versed, a  sufficient  and  legal  consideration.  Until  their  reversal, 
they  were  of  course,  binding  ;  and  the  consideration  upon  which 
they  were  rendered,  could  not  be  enquired  into  collaterally.  It  was 
not,  in  this  action,  competent  for  the  Court  to  admit  evidence  to 
impeach  the  judgments,  because  they  implied  verity  in  themselves, 
and  could  not  be  contradicted  ;  and  being  the  consideration  upon 
which  the  note  now  sued,  was  founded,  the  decision  of  the  Circuit 
Court  in  excluding  the  evidence  offered,  was  justified  by  the  well 
settled  principles  of  law  applicable  to  evidence. 

The  judgment  is  affirmed  with  costs. 

Judgment  affirmed. 
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Note.    See  Linn  v.  The  State  Bonk  of  Illinois,  Ante  87 — 1>5,  and  note  ;  State  Bank  of 
Illinois  v.  Brown  tt  al.,   Ante  106 ;  Wood  v.  Haynes,  Ante  109  ;  Carson  v.  Clark,  Ante  113 ; 
Hall  et  al.  v.  Byrne  et  al.,  Ante  140 ;  Stacker  et  al.  v.  Watson,  Ante  207;  Buckmaster  v. 
Grundy,  Ante  310. 


Harvey  Lee  and  Lemuel  Lee,  appellants  v.  Michael 
Bates,  appellee. 

Appeal  from  Fayette. 

In  an  action  upon  a  note  of  hand,  the  defendant  pleaded  no  consideration,  and  that  the 
note  was  given  in  consideration  of  a  certain  amount  of  work,  which  the  payee,  the 
plaintiff,  alleged  he  had  performed  for  Waterman  and  Rogers,  contractors  on 
the  Cumberland  Road,  and  of  an  agreement  by  the  payee  to  deliver  to  the  defendants 
an  order  or  transfer,  to  enable  them  to  draw  from  W.  and  R.  the  pay  for  the  work — W. 
and  R.  being  contractors  upon  the  Cumberland  Road — and  that  the  payee  never  per- 
formed the  work,  nor  delivered  the  order  or  transfer,  whereby  the  defendants  lost  the 
benefit  of  the  same. 

The  defendants  then  moved  for  a  continuance  of  the  cause,  upon  an  affidavit  of  one  of  the 
defendants,  stating  that  he  believed  that  he  could  prove  by  G.,  who  resided  in  the  coun- 
ty where  the  suit  was  commenced,  that  G.  had  in  his  possession  the  contract  for  work 
done  by  the  said  plaintiff  for  W.  and  R.,  and  that  the  plaintiff  had  failed  to  transfer  it  to 
the  defendants.  That  he  expected  to  prove  by  W.  and  R.,  that  the  plaintiff  wholly 
failed  to  preform  his  contract  with  them,  and  that  they  owed  him  nothing,  and  that 
they  wholly  refused  to  pay  to  the  said  defendants  any  money  on  account  of  the  said 
plaintiff  for  the  said  work  ;  and  that  the  affiant  knew  of  no  other  witness  by  whom  he 
could  prove  the  same  facts.  That  G.  was  absent  from  the  county  when  the  writ  was 
served  upon  the  defendants,  and  had  not  since  returned.  That  Waterman  resided  in  St. 
Louis,  in  the  State  of  Missouri,  and  Rogers  in  Greene  county,  in  the  State  of  Illinois ; 
and  that  from  the  shortness  of  the  time  between  the  commencement  of  the  suit,  and 
the  session  of  the  Court,  they  had  not  been  able  either  to  procure  W.'s  deposition,  or 
the  attendance  of  R.  as  a  witness :  Held  that  the  affidavit  was  sufficient,  and  the  defend- 
ants were  entitled  to  a  continuance. 


This  was  an  action  of  assumpsit  commenced  by  the  appellee 
against  the  appellants,  in  the  Circuit  Court  of  Fayette  county, 
upon  a  promissory  note.  The  defendants  in  the  Court  below 
pleaded,  first,  that  there  was  no  consideration  for  the  note,  and, 
secondly,  that  the  "  note  in  the  said  plaintiff's  declaration  men- 
tioned, was  made  and  executed  and  delivered  by  them  to  the  said 
plaintiff,  in  consideration  of  a  certain  amount  of  work,  to  wit,  to 
the  amount  of  one  hundred  dollars,  which  he,  the  said  plaintiff, 
alleged  that  he  had  done  and  performed  for  one  David  B.  Water- 
man and  Jesse  H.  Rogers,  who  were  contractors  upon  the  Na- 
tional or  Cumberland  Road  in  the  State  of  Illinois  ;  and  which 
contract  for  work  alleged  to  have  been  done  by  him  as  aforesaid, 
and  for  which  said  note  was  given,  the  said  plaintiff,  in  consider- 
ation that  the  said  defendants  would  sign  and  deliver  said  note 
to  him,  would  transfer  and  deliver  over  to  the  said  defendants,  an 
order  or  transfer  of  said  sum,  to  enable  and  authorize  them  to 
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draw  the  money  from  the  said  Waterman  and  Rogers :  and  the 
said  defendants  aver,  that  the  said  plaintiff  did  not  perform  any 
work  for  said  Rogers  and  Waterman,  nor  did  he  transfer  and 
authorize  the  said  defendants  to  draw  the  money  on  said  contract 
as  aforesaid,  or  any  authority  or  order  whatsoever  to  authorize 
them  to  draw  the  amount  of  said  contract  for  the  work  aforesaid 
from  the  said  Waterman  and  Rogers,  but  wholly  failed  and  re- 
fused so  to  do,  by  reason  of  which  the  said  defendants  lost  the 
benefit  of  the  same  ;  and  the  said  defendants  further  aver,  that 
the  consideration  of  said  note,  in  the  said  declaration  mentioned, 
has  wholly  failed,  and  this  they  are  ready  to  verify,  wherefore, 
&c." 

These  pleas  were  traversed  by  the  plaintiff,  and  issue  taken 
thereon. 

The  defendants  then  filed  the   following    affidavit,    and  moved 
the  Court  for  a  continuance  to  the  next  term  of  the  Court : 
"Lemuel  &  Harvey  Lee,  ) 
ats.  > 

Michael  Bates.  ) 

Lemuel  Lee,  one  of  the  defendants  in  the  above  cause  being 
duly  sworn,  deposes  and  says,  that  William  C.  Greenup,  of  the 
county  of  Fayette,  and  David  B.  Waterman,  of  the  city  of  St. 
Louis,  Missouri,  and  Jesse  Rogers,  of  the  county  of  Greene,  Illi- 
nois, are  material  witnesses  for  him  in  the  trial  of  the  above  cause. 
He  expects  and  believes  that  he  will  be  able  to  prove  by  William 
C.  Greenup,  that  the  contract  for  work  done  by  the  said  plaintiff' 
for  Rogers  and  Waterman,  was  in  his  possession,  and  the  said 
plaintiff'  failed  to  transfer  it  to  the  said  defendants,  as  he  had 
agreed  to  do,  and  for  which  said  note  was  given  ;  he  also  expects 
to  prove  by  said  Waterman  and  Rogers,  that  the  said  plaintiff 
wholly  failed  to  perform  his  contract  with  them  for  work,  and 
that  they  owed  him  nothing,  and  that  they  refused  wholly  to  pay 
to  the  said  defendants  any  money  on  account  of  the  said  plaintiff, 
for  the  said  work  alleged  to  have  been  done  by  him  for  the  said 
Rogers  and  Waterman,  and  for  which  said  note  was  given. 

This  affiant  further  states,  that  he  knows  of  no  other  witness 
or  witnesses  by  whom  he  can  prove  the  same  facts.  When  the 
writ  was  served  on  this  affiant,  Wm.  C.  Greenup  was  absent  from 
the  county  of  Fayette,  and  has  not  since  returned  ;  and  Water- 
man's testimony,  who  resides  in  St.  Louis,  could  not  be  taken 
before  the  meeting  of  the  Court.  They  also  state  that  from  the 
shortness  of  the  time  they  were  unable  to  procure  the  attendance 
of  the  witness,  Rogers,  to  this  term  of  the  Court.  He  expects  to 
be  able  to  procure  their  testimony  by  next  Court. 

Lemuel  Lee. 
Sworn  to  and  subscribed  in  open  Court,  Oct.  10,  1838. 

Jas.  W.  Berry,  Clk. 
III.  Rep.  Vol.  2—34 
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The  motion  for  a  continuance  was  overruled,  and  the  defend- 
ants excepted  to  the  opinion  of  the  Court,  and  embodied  the  facts 
in  a  bill  of  exceptions,  which  was  signed  and  sealed  by  the  Court. 

The  cause  was  tried  before  the  Hon.  Sidney  Breese  and  a  jury, 
at  the  October  term,  1838.  Verdict  and  judgment  were  render- 
ed for  the  plaintiff  in  the  Court  below.  The  defendant  appealed 
to  this  Court. 

A.  P.  Fields,  for  the  appellants. 

L.  Davis  and  F.  Forman,  for  the  appellee. 

Smith,  Justice,  delivered  the  opinion  of  the  Court : 

An  application  was  made  to  the  Circuit  Court,  in  this  cause, 
for  a  continuance  to  the  next  term,  founded  on  a  deposition  of 
one  of  the  defendants,  showing  the  absence  of  a  witness,  whose 
testimony  appears  to  be  material  on  the  trial  of  the  cause,  residing 
in  Missouri ;  and  of  another  residing  in  a  distant  county. 

The  facts  which  the  deposition  discloses,  and  which  it  is  alleged 
the  witness  could  prove,  would  be  material  for  the  defendant  in 
his  defence  ;  and  as  the  declaration  was  filed  only  twelve  days 
before  the  sitting  of  the  Court,  it  was  not  within  the  power  of 
the  defendants  to  have  obtained  the  testimony  of  the  absent  wit- 
nesses under  a  Dedimus,  conformably  to  the  statute,  in  time  for 
a  hearing  of  the  cause — ten  days'  notice  of  the  intention  to  take 
the  testimony,  being  required  to  be  given  to  the  opposite  party. 
There  was  consequently  no  laches  on  the  part  of  the  defendants. 

The  judgment  is  reversed  with  costs — a  new  trial  granted — 
and  a  venire  de  novo  awarded. 

Judgment  reversed. 

Note.    See  Vickers  v.  Hill  et  al.  Ante  307,  and  note  ;  The  People  v.  Pearson,  Ante  473  ; 
Covellei  al.  v.  Marks,  Ante  525. 


Andrew  Miller,  plaintiff  in  error  v.  Moses  0.  Bledsoe 
and  B.  F.  Turpin.  defendants  in  error. 

Error  to  the  Municipal  Court  of  the  City  of  Alton 

At  law,  a  moiety,  or  any  other  portion  of  a  promissory  note,  cnnnot  be  60  assigned  a6  to 
enable  the  assignee  to  bring  an  action  in  his  own  name,  for  his  portion  of  the  note. 

In  order  to  enable  an  endorsee  or  assignee  of  a  note  to  bring  an  action  in  his  own  name, 
the  whole  interest  in  the  note  must  be  assigned  to  him. 

Where  a  note  was  made  payable  to  B.  and  T..  and  T.  endorsed  and  assigned  his  interest 
in  the  note  to  B.,  and  an  action  was  instituted  on  the  note  in  the  name  of  B.  and  T.,  for 
the  use  of  B.:  Held  that  the  action  was  correctly  brought ;  and  that  B.  and  T.  were  the 
legal  holders  of  the  note,  though  the  interest  of  the  assignee  of  the  moiety,  would  be 
protected  in  a  conrt  of  law  ;  and  that  the  endorsement  of  T.  upon  the  note,  could  be 
regarded  only  as  a  private  memorandum  between  the  payees. 
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A.  Cowles  and  J.  Krum,  for  the  plaintiff  in  error. 

J.  Russell  Bullo  'K  and  Edward  Keating,  for  the  defendants 
in  error. 

Lockwood,  Justice,  delivered  the  opinion  of  the  Court : 
This  was  an  action  of  assumpsit  Drought  in  the  Court  below, 
by  Bledsoe  and  Turpin  against  Miller,  on  a  promissory  note. 
On  the  trial  of  the  cause,  the  plaintiff  below  produced  and  offer- 
ed to  read  a  note  in  evidence  to  the  jury,  in  the  following  words, 
to  wit : 

"  Lower  Alton,  111.,  April  18,  1836. 
Two  years  after  date,  I  promise  to  pay  to  the  order  of  M.  0. 
Bledsoe  and  B.  F.  Turpin,  two  hundred  and  eighty  dollars,  value 
received,  negotiable  and  payable  at  the  Branch  of  the  Illinois 
State  Bank  at  Alton.  Andrew  Miller." 

Upon  the  back  of  which  note,  there  is  in  writing  the  following 
endorsement : 

11 1  assign  my  interest  in  the  within,  to  M.  0.  Bledsoe,  without 
recourse  in  any  event.  B.  F.  Turpin." 

A  witness  was  sworn,  who  testified  that  the  signature  to  said 
endorsement  was  in  the  hand  writing  of  B.  F.  Turpin,  one  of  the 
plaintiffs.  To  the  reading  of  which  note  in  evidence,  the  defend- 
ant objected,  but  the  Court  overruled  the  objection  and  admitted 
the  note.  Other  testimony  was  offered  by  the  defendant,  and 
rejected,  but  it  is  unnecessary  to  state  it,  as  it  only  tended  tc 
prove  the  fact,  which  was  sufficiently  established,  that  Turpin  had 
parted  with  his  interest  in  the  note,  to  Bledsoe. 

It  is  only  necessary  for  this  Court  to  decide  whether  the  note 
was  admissible  in  evidence.  At  law,  a  moiety,  or  any  other 
portion  of  a  promissory  note,  cannot  be  so  assigned  as  to  enable 
the  assignee  to  bring  an  action  in  his  own  name,  for  his  portion 
of  the  note.  Had  Turpin  assigned  his  half  of  the  note  to  a  third 
person,  that  third  person  could  not  have  united  with  Bledsoe,  in 
bringing  the  action,  for  they  would  have  to  sue  in  different  capa- 
cities, Bledsoe  as  payee,  and  the  third  person  as  endorsee.  The 
same  result  would  follow,  if  Bledsoe  had  brought  the  action  in 
his  own  name  ;  he  would  have  had  to  declare  for  a  moiety  of  the 
note  as  payee,  and  for  the,,  remainder  as  endorsee.  This  would 
lead  to  much  confusion  and  complexity  in  pleading.  In  order, 
therefore,  to  enable  an  endorsee  of  a  note  to  bring  an  action  in 
his  own  name  as  endorsee,  the  whole  interest  in  the  note  must 
be  assigned  to  him.  The  interests  of  an  assignee  of  part  of 
a  note,  would  doubtless  be  protected  in  a  court  of  law,  but  the 
action  must  be  brought  in  the  name  of  the  payee  or  payees,  who 
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continue  to  be  the  legal  holders  of  the  note  for  the  purpose  of 
collection.  The  endorsement  on  the  note,  can  only  be  regarded 
as  a  private  memorandum  between  the  payees,  and  only  vested 
in  Bledsoe  an  equitable  title  to  the  money  when  collected.  The 
Court  consequently  decided  correctly  in  receiving  the  note  in 
evidence,  and  in  rejecting  the  parol  evidence. 

The  judgment  is  affirmed  with  costs. 

Judgment  affirmed. 

Note.    See  Ransom  v.  Jones,  Ante  291-2,  and  notes. 

Where  a  note  is  made  payable  to  two  persons,  one  of  them  may  by  his  endorsement 
convey  his  interest  in  it  to  the  other,  so  as  to  give  the  latter  a  right  to  sue  on  it  in  his 
own  name  alone.    Bayley  on  Bills  115,  citing  Sneed  v.  Mitchell,  1  Hayw.  N.  C.  R.  289. 

A  partnership  may  by  endorsement  transfer  the  title  to  a  bill  or  note  to  one  partner, 
even  where  the  partner  claiming  as  endorsee  of  the  partnership,  was  the  person  who 
made  the  endorsement.    Russell  v.  Swan,  16  Mass.  314;  Kirby  v.  Cogswell,  1  Caines  505. 

On  a  bill  or  note  payable  to  A.,  for  the  use  of  B.,  the  right  to  transfer  is  in  A.  Evans 
V.  Cramlington,  Carth.  5;  2  Vent.  307;  Skinn.  264. 

On  a  bill  or  note  payable  to  several  persons,  not  in  partnership,  the  right  to  transfer  it 
is  in  all  collectively,  not  in  any  individually.  Carvick  v.  Vickery,  Dougl.  2d  ed.  653, 
n.  134. 

Where  a  note  is  payable  to  two  joint  executors,  one  of  them  cannot  transfer  the  note 
by  his  separate  endorsement.  Smith  v.  Whiting,  9  Mass.  334.  See  also  Bank  of  Chenango 
v.  Root,  4  Cowen  126  ;  Ballon  v.  Spencer,  4  Cowen  163 ;  Lowell  v.  Reding,  9  Greenl.  85. 

After  the  death  of  one  partner,  the  surviving  partner  may  transfer  by  endorsement  a 
bill  or  note  payable  to  the  partnership.    Jones  v.  Thorn,  14  Martin  463. 

But  after  the  dissolution  of  a  co-partnership,  one  partner  cannot  by  his  endorsement  in 
the  partnership  name,  vest  in  the  endorsee  the  title  to  a  bill  or  note  payable  to  the 
partnership.    Sanford  v.  Mickles,  4  Johns.  224. 

A  partnership  may  make  a  note  payable  to  one  partner,  and  an  endorsement  by  him  will 
vest  a  good  title  in  the  endorsee,  who  may  sue  the  partnership  upon  the  note.  Smith  v. 
Lusher,  5  Cowea  688 ;  Blake  v.  Wheadon,  2  Hayw.  N.  C.  R.  109.  See  Bayley  on  Bills  49, 
30,  115,  116. 


Abraham  Johnson,  appellant  v.  Thomas  Moulton, 
appellee. 

Apppal  from  Warren. 

It  is  a  well  settled  rule  of  law,  that  in  trials  by  jury,  the  weight  of  testimony  is  a  question 
to  be  decided  by  the  jury  exclusively.  The  decision,  consequently,  cannot  be  assigned 
for  error. 

Semble,  That  on  an  application  to  a  Circuit  Court  to  set  aside  a  verdict  of  a  jury  because 
it  is  against  the  weight  of  testimony,  the  case  must  be  a  flagrant  one  to  justify  the  Court 
in  disturbing  the  verdict.(a) 

Where  a  witness  for  the  defendant,  on  the  trial  of  a.  cause,  stated  that  he  carried  a  mes- 
sage from  the  defendant  to  the  plaintiff,  and  the'counsel  for  the  plaintiff  thereupon 
asked  the  witness  "  What  was  his  reply  ?"  and  the  defendant  objected  to  the  witness' 
answering  the  question,  and  the  Court  overruled  the  objection  :  Held  that  the  decision 
of  the  Court  was  correct. 

In  order  to  sustain  an  action  to  recover  pay  for  improvements  made  upon  the  public 
lands,  all  that  it  is  necessary  for  the  plaintiff  to  prove,  is,  that  the  defendant  promised 
expressly  to  pay  for  the  improvements.  If  the  price  to  be  paid  be  not  agreed  on,  the 
contract  is  binding,  and  the  value  of  the  improvements  must  be  ascertained  by  proof. 

(a)  Duffield  vs.  Cross,  13  111.  R.  699,  and  notes. 
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This  cause  was  tried  at  the  October  term,  1836,  of  the  Warren. 
Circuit  Court,  before  the  Hon.  Richard  M.  Young  and  a  jury. 
Verdict  and  judgment  were  rendered  for  the  appellee,  for  $21,65. 


L.  Davis  and  F.  Forman,  for  the  appellants,  cited  Printed 
Opinions,  79,  117,  294.(1) 


0.  H.  Browning,  for  the  appellee,  cited  1  Stark.  Ev. 
2  do   42-3. 


Lockwood,  Justice,  delivered  the  opinion  of  the  Court: 
This  action  was  originally  commenced  before  a  justice  of  the 
peace,  by  Moulton  against  Johnson,  and  brought  into  the  Circuit 
Court  of  Warren  county  by  appeal.  The  cause  was  tried  by  a 
jury  in  the  Circuit  Court,  and  a  verdict  and  judgment  given  in 
favor  of  Moulton,  The  errors  assigned  are,  1st,  The  judgment 
in  the  Circuit  Court  was  given  against  the  weight  of  testimony. 
2d,  The  Court  erred  in  permitting  the  conversation  of  the  plain- 
tiff below  to  be  received  in  evidence.  And,  3d,  The  Court  in- 
structed the  jury  that  they  must  find  for  the  plaintiff,  if  they 
believed  that  a  contract,  either  express  or  implied,  was  entered 
into  between  the  parties,  in  relation  to  the  improvements  upon 
the  land  referred  to  in  the  record.  In  relation  to  the  first  error 
assigned,  it  is  a  well  settled  rule  of  law  in  trials  by  jury,  that  the 
weight  of  testimony  is  a  question  to  be  decided  by  the  jury  ex- 
clusively. The  decision,  consequently,  cannot  be  assigned  for 
error.  Had  there  been  an  application  to  the  Court  below  for  a 
new  trial  on  this  ground,  the  case  ought  to  have  been  a  flagrant 
one,  to  have  justified  the  Court  in  disturbing  the  verdict.  In 
reference  to  the  second  error,  the  bill  of  exceptions  discloses  the 
following  state  of  facts  :  Johnson  called  a  witness  and  asked  him 
if  he  had  delivered  a  message  to  Moulton,  in  relation  to  the  con- 
troversy between  them ;  and  upon  the  question  being  answered 
in  the  affirmative  by  the  witness,  with  a  statement  of  the  nature 
of  the  communication  sent  by  the  defendant  to  the  plaintiff,  the 
latter  asked  the  witness  "What  was  his  reply?"  The  answer  to 
this  question  is  the  conversation  referred  to  in  the  assignment. 

When  the  defendant  gave  in  evidence  a  message  from  himself 
to  the  plaintiff,  having  relation  to  the  merits  of  the  dispute  be- 
tween them,  if  the  plaintiff  had  remained  silent,  an  inference 
might  have  been  drawn  by  the  jury,  that  the  plaintiff  acquiesced. 
The  answer  of  the  plaintiff  was  therefore  relevant,  to  rebut  any 
such  presumption,  and  was  therefore  correctly  received  in  evi- 
dence for  this  purpose.     The  third  error  assigned,  does  not  cor- 

(1  Ante  113,  109,  ITS. 
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rectly  state  the  charge  of  the  judge.  The  charge  was,  that  if  the 
jury  believed  there  was  a  promise  to  pay  for  the  improvements, 
although  there  was  no  express  contract  as  to  the  amount  to  be 
paid,  that  the  law  raised  an  implied  agreement  to  pay  their  worth 
or  value.  The  "Act  to  provide  for  the  collection  of  demands 
growing  out  of  contracts  for  sales  of  improvements  on  public 
lands  "(1)  passed  February  13th,  1831,  makes  all  contracts,  pro- 
mises, or  undertakings,  for  the  sale,  purchase,  or  payment  of  im- 
provements made  on  the  public  lands,  valid  in  law  or  equity,  and 
they  may  be  sued  for  and  recovered,  as  in  other  contracts.  In 
order  to  sustain  an  action  under  this  act,  all  that  it  is  necessary 
for  the  plaintiff  to  prove,  is,  that  the  defendant  promised  express- 
ly to  pay  for  the  improvements.  If  the  price  to  be  paid  be  not 
agreed  on,  the  contract  is  binding,  and  the  value  of  the  improve- 
ments must  be  ascertained,  by  proof.  The  law  in  such  cases 
raises  an  implied  assumpsit  to  pay  the  worth  or  value  of  the 
property  sold.(tf)  The  charge  of  the  Court  was  consequently  cor- 
rect. 

The  judgment  is  affirmed  with  costs. 

Judgment  affirmed. 

Note.    See  Smith  v.  Shultz,  Ante  490-2,  and  note. 

(1)  K.  L.  430  ;  Gale's  Stat.  ite.  (a)  Taylor  vs.  Davis,  11  111.  R.  10. 


James  McKinney,  appellant  v.  William  L.  May,  appellee. 
Appeal  from  Morgan. 

It  is  error  to  take  judgment  by  default,  where  a  demurrer  is  filed  to  the  declaration  or 
petition. 

M.  McConnell,  for  the  appellant. 

E.  D.  Baker,  for  the  appellee. 

Brown,  Justice,  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  debt  brought  by  Wm.  L.  May  against 
James  McKinney,  in  the  Circuit  Court  of  Morgan  county,  by 
petition  and  summons.  Judgment  by  default  was  taken  against 
the  defendant,  for  the  amount  claimed  in  the  petition,  although 
a  demurrer  to  the  petition  had  been  filed.  To  reverse  this  judg- 
ment, an  appeal  is  brought  to  this  Court.  This  practice  is  under 
a  particular  statute  of  this  State,  which  authorizes  any  person 
holding  a  bond  or  note  for  the  direct  payment  of  property  or 
money°  to  put  the  same  in  suit,  by  filing  with  the  clerk  of  any 
Circuit  Court  having  jurisdiction  thereof,  together  with  a  peti- 
tion, &c. 
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The  fifth  section  of  the  act  says,  "  The  petition  shall  stand  in 
the  place  of  a  declaration  ;  the  defendant  or  defendants  may  ap- 
pear and  plead,  and  then  an  issue  may  bejoined,  as  in  actions  of 
debt,  on  such  bond  or  note."(l)  It  seems  from  the  statute  reg- 
ulating this  kind  of  practice,  that  the  petition  is  substituted  for 
the  declaration.  It  would  be  error  to  take  judgment  by  default, 
■when  a  plea  is  put  in  to  the  declaration.  In  this  case  judgment 
was  taken  without  first  disposing  of  the  demurrer,  for  which  de- 
cision the  judgment  of  the  Circuit  Court  must  be  reversed  with 
costs,  and  the  cause  remanded  for  a  new  trial. 

Judgment  reversed. 

Note.    See  Manlovc  et  ai.v.  Brunor,  Ante  390.  and  note. 
(1)  R.  L.  498;  Gale's  Stat.  538. 


Ishmael    Dazey,   plaintiff  in    error    v.  George  Orr  and 
John  H.  Forbush,  defendants  in  error. 

Eror  to  Adams. 

A  party  intending  to  move  to  quash  an  execution,  should  give  the  opposite  party  notice 
of  his  intended  motion.  Where  an  execution  was  quashed  without  such  notice,  the 
Supreme  Court  reversed  the  decision,  and  remanded  the  cause. (a) 

0.   H.   Browning,  for  the  plaintiff  in  error. 

L.  Davis  and  F.  Forman,  for  the  defendants  in  error. 

Browne,  Justice,  delivered  the  opinion  of   the  Court : 

Dazey  recovered  a  judgment  at  the  Spring  term,  1837,  of  the 
Adams  Circuit  Court,  against  Orr  and  Forbush,  upon  which  a 
fieri  facias  issued  and  was  placed  in  the  hands  of  Earl  Pierce, 
then  sheriff  of  said  county,  for  collection.  Orr  and  Forbush  paid 
Pierce,  the  sheriff,  $30  on  said  execution,  which  he  endorsed  upon 
the  back  thereof,  without  returning  the  execution  to  the  clerk's 
office  whence  it  had  issued.  Robert  R.  Williams,  Esq.,  attorney 
for  Dazey,  got  possession  of  the  execution  with  the  credit  of  $30 
endorsed  on  the  back  thereof,  and  returned  it  to  the  clerk's  office, 
and  caused  the  alias  fieri  facias  in  the  bill  of  exceptions  men- 
tioned, to  be  issued. 

At  the  July  term,  1838,  of  the  Adams  Circuit  Court,  Orr  and 
Forbush,  by  their  attorney,  produced  said  alias  fieri  facias  in 
Court,  and  without  having  given  notice  to  Dazev  of  their  inten- 
tion to  make  such  motion,  moved  the  Court  to  quash  and  set  aside 
the  same. 

This  motion  the  Court  sustained,  and  rendered  judgment  for 
costs  against  Dazey  ;  to  reverse  which,  this  appeal  is  brought.  It 

(a)  Bonnell  vs.  Neely,  43  111.  R.  289. 
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does    seem   to  us,  that  in  this  case  it  was  necessary  for  the  party 
to  have  given  notice  of  his  intention  to  quash  the  execution,  previ- 


ous to  the  making  of  the  motion. 


The  judgment   of  the  Circuit  Court  is  therefore  reversed  with 
costs,    and   the  cause  remanded. 
Judgment  reversed. 


John    Ayres    et   al.    appellants    v.    Edward    Lusk  and 
Mary  Lusk,  his  wife,  appellees. 

Appeal  from    Morgan. 

It  is  not  necessary  in  a  suit  in  chancery,  that  there  should  be  an  order  of  publication,  be- 
fore notice  to  parties  who  are  not  served  with  process  can  be  given  by  advertisement 
in  a  public  newspaper. 

Where  a  part  of  the  defendants  in  chancery  suit  were  non-residents,  and  affidavit  was 
made  of  this  fact,  and  filed  in  the  clerk's  office,  and  the  clerk  published  a  notice  for 
four  weeks  successively  in  a  public  newspaper  printed  in  this  State,  of  the  pendency 
of  the  suit,  and  requiring  such  defendants  to  appear  and  answer  the  bill,  or  that  the 
same  would  be  taken  as  confessed  against  them :  Held  that  the  defendants  were  duly 
notified  under  the  statute. 

W.  A.  Minshall  and  C.  Walker,  for  the  appellants. 
Wm.    Thomas    and  Wm.    Brown,   for  the  appellees. 

Lockwood,    Justice,  delivered  the  opinion  of  the  Court : 

This  was  a  bill  filed  in  the  Morgan  Circuit  Court,  on  the  chan- 
cery side  thereof.  The  only  particular  error  assigned  is,  that  the 
Circuit  Court  should  not  have  tried  the  cause  before  an  order  of 
publication  was  made  against  the  defendants  on  whom  the  process 
was  not  served,  and  who  did  not  appear.  The  record  states  that 
an  affidavit  was  filed,  showing  satisfactorily  that  a  part  of  the 
defendants  below  were  non-residents,  and  that  the  clerk  published 
a  notice  for  four  weeks  successively  in  a  public  newspaper  printed  in 
this  State,  of  the  pendency  of  the  suit,  and  requiring  such  defen- 
dants to  appear  and  answer  the  bill,  or  that  the  same  would  be 
taken    as  against  them,  for  confessed. 

The  fifth  section  of  the  "  Act  prescribing  Ihe  mode  of  pro- 
ceeding in  Chancery"  (Xs)  expressly  authorizes  the  practice 
pursued  in  this  case. 

The  decision  is  consequently  affirmed. 

Judgment  affirmed. 

(1)  R.  L.  119 ;  Gale's  Stat.  140.    R.  S.  94,  Sec.  8. 
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The  People  of  the  State  of  Illinois,  ex  relatione  Ben- 
jamin S.  Enloe,  v    The  Auditor  of  Public  Accounts. 

Motion  for  a   Writ  of  Mandamus. 

It  it?  competent  for  the  legislature  to  repeal  a  law  creating  au  office,  before  the  expiration 
of  the  term  of  office  of  the  incumbent;  and  after  such  repeal  the  officer  is  entitled  to 
no  further  compensation,  though  his  term  of  office,  according  to  the  provisions  of  the 
law  under  which  he  w  as  appointed,  has  not  expired. (a) 

At  this  term  of  the  Court,  the  relator  filed  the  following  affi- 
davit, and  moved  that  a  rule  be  made  upon  the  Auditor  of  Public 
Accounts,  to  show  cause  why  a  writ  of  mandamus  should  not 
issue  to  compel  him  to  issue  his  warrant  on  the  Treasurer,  for 
$1237,82,  the  balance  claimed  to  be  due  the  relator,  for  his 
salary  as  Warden  of  the  Penitentiary. 

'"Benjamin  S.  Enloe,  being  first  duly  sworn,  deposes  and  says, 
that  he  was  duly  elected  by  the  tenth  General  Assembly  of  the 
State  of  Plinois,  and  on  the  tenth  day  of  February,  1837,  was 
commissioned  by  the  Governor  of  said  State,  as  Warden  of  the 
Penitentiary,  and  was  authorized  and  empowered  by  law,  to  hold 
and  continue  in  the  office  of  Warden  of  the  Penitentiary  of  said 
State,  for  and  during  the  term  of  two  years,  and  until  his  succes- 
sor should  be  appointed  and  qualified.  This  deponent  further 
says,  that  having  complied  with  the  law  in  all  respects,  on  the 
6th  day  of  March,  1837,  he  entered  on  the  duties  of  said  office, 
and  continued  in  the  discharge  of  the  same,  and  that,  as  such 
Warden  of  the  Penitentiary  of  the  State  aforesaid,  he  was  enti- 
tled to  the  sum  of  sixteen  hundred  dollars,  which  was  appropriat- 
ed to  him  by  law,  and  of  which  sum  the  Auditor  paid  to  this  de- 
ponent the  sum  of  three  hundred  and  sixty-two  dollars  and  eigh- 
teen cents  ;  and  there  is  now  due  to  this  deponent,  as  Warden 
aforesaid,  the  sum  of  twelve  hundred  and  thirty-seven  dollars  and 
eighty-two  cents.  He  also  deposes  that  he  made  application  to 
the  Auditor  of  the  said  State,  to  issue  to  him  his  wTarrant  for  the 
same,  which  the  Auditor  refused,  and  still  refuses  to  pay  to  this 
deponent,  the  same  or  any  part  thereof,  or  to  issue  his  war- 
rant therefor.  And  the  deponent  prays  this  Honorable  Court  to 
afford  him  such  redress  as  justice  may  require. 

Ben.  S.  Enloe." 
"State  of  Illinois,    > 

Fayette  county.    \ 

I,  Allen  McPhail,  an  acting  justice  of  the  peace  for  said  county, 
do  hereby  certify,  that  Benjamin  S.  Enloe,  appeared  before  me 
and  made  oath  to  the  within  affidavit. 

Given  under  my  hand  and  seal,  this  20th  day  of  December, 
1838.  Allen  McPhail,  J.  P.,  F.  C." 

(a)  People  VS.  Dubois,  88  III.  K.  5-17:  People  vs.  Banks,  24  111.  R.  185:  Exparte  Herman, 
13  Peters  TJ.  S.  K.  230. 
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The  rule  was  granted,  and  the  Auditor,  by  the  Attorney  Gene- 
ral, filed  the  following  answer  : 

"Benjamin  S.  Enloe  )  t»  v   .      t  ,         1xr  . 

v.  The  Auditor  of      i         ^  to,show  cfe17^a  Wnt 
Public  Accounts.        )       °£  Mandamus  sho^  not  issue. 

The  said  Auditor,  by  the  Attorney  General,  comes  and  shows 
for  cause  why  the  said  writ  of  mandamus  should  not  issue.  That 
in  the  year  of  our  Lord,  1836,  Jacob  C.  Bruner  was  appointed 
by  the  Governor  of  the  State  of  Illinois,  to  supply  the  vacancy 
occasioned  by  the  resignation  of  Stinson  H.  Anderson,  Warden 
of  the  Penitentiary  of  said  State,  and  in  accordance  with  the 
tenor  of  such  appointment,  continued  to  hold  such  office  until 
the  6th  day  of  March,  1837,  at  which  time  the  said  Benjamin  S. 
Enloe  entered  upon  the  duties  of  said  office ;  that  from  the  first 
day  of  January,  in  the  year  of  our  Lord  1837,  to  the  6th  day  of 
March,  1837,  the  said  Jacob  C.  Bruner  was  entitled  to,  and  drew 
from  the  Treasury  of  the  said  State  of  Illinois,  the  sum  of  one 
hundred  and  forty-five  dollars  and  twenty- one  cents,  said  sum 
being  a  part  of  the  sixteen  hundred  dollars  appropriated  by  the 
legislature  for  the  salary  of  the  Warden  of  the  Penitentiary,  for 
the  years  1837  and  1838,  and  which  is  claimed  by  the  applicant 
here. 

And  the  said  Auditor  for  further  cause,  shows  to  the  Court 
here,  that  the  said  Enloe  was  a  member  of  the  10th  General  As- 
sembly of  the  State  of  Illinois,  at  which  he  was  elected  to  the 
office  of  Warden  of  the  Penitentiary,  and  at  which,  by  the  terms 
of  the  appropriation  before  referred  to,  the  salary  attached  to  the 
office  of  Warden  of  the  Penitentiary,  was  raised  from  the  sum  of 
$600  per  annum,  to  the  sum  of  $800  per  annum,  and  that  the 
said  Enloe  continued  to  sit  as  a  member  of  the  10th  General  As- 
sembly, as  aforesaid,  to  the  end  of  the  session  thereof. 

And  the  said  Auditor  further  shows,  that  on  the  21st  day  of 
July,  in  the  year  1837,  the  legislature  of  the  State  of  Elinois 
abolished  the  said  office  of  Warden  of  the  Penitentiary  afore- 
said ;  which  office  the  said  Benjamin  S.  Enloe  then  claimed  to 
hold.  By  which  act  the  said  Enloe  is  entitled  to  no  compensa- 
tion more  than,  nor  as  much  as,  he  has  received,  being  the  sum  of 
$362,18,  the  salary  attached  tosaid  office,  by  the  said  10th  Gene- 
ral Assembly,  from  the  said  6th  day  of  March,  1837,  to  the  said 
21st  day  of  July,  1837. 

George  W.  Olney,  Atty.  General." 

A  demurrer  was  filed  to  the  answer. 

John  Reynolds,  J.  Shields,  and  A.  P.  Field,  for  the  relator, 
contended  that, 

An  appointment  to   office  is   a  grant,  and  cannot  be  revoked  ; 
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Gittetet  al.    v.  Stone  eta!,. 


that  the  appointee  has  a  vested  right.  6  Cranch  87  ;  3  Peters' 
Cond.  R.  309. 

The  appointment  to  office  is  a  contract.  Trustees  of  Dart- 
mouth College  v.  Woodward,  4  Wheat.  518  ;  4  Peters'  Cond. 
R,  529. 

An  office  is  a  right  to  exercise  an  employment. 

The  Auditor  has  no  right  to  set  up  a  constitutional  objection  to 
the  appointment  of  Enloe  to  the  office.  The  Attorney  General 
can  test  this  question  by  Quo  Warranto,  but  in  no  other  way. 

The  appointing  power  has  no  authority  to  remove.  They  cited 
Laws  of  1831,  103  ;  of  1833,  R.  L.  474-5  ;(1)  of  1835,  52;(2) 
of  1836,  238  ;  of  1836-7,(3)  4  ;  1837,  July,  47.(4) 

George  W.  Olney,  Attorney  General,  for  the  respondent. 

Lockwood,  Justice,  delivered  the  opinion  of  the  Court  ver- 
bally, and  concluded  by  saying,  that  the  motion  for  a  writ  of  man- 
damus must  be  denied,  and  the  rule  discharged.* 

Rule  discharged. 

(1)  Gale's  Stat.  516.  (2)  Gale's  Stat.  E20.  (3)  Gale's  Stat.  521. 

(4)  Gale's  Stat  531.  (a)  Ante  215,  and  note  ;  People  vs.  Field,  2  Scam.  R.  79. 


Bezaleel  Gillet  and  William  Gordon,  plaintiffs  in  er- 
ror v.  Caleb  Stone,  William  Manning,  and  John  B. 
Glover,  defendants  in  error. 

Error  to  Madison. 

The  exercise  of  the  power  to  grant  or  refuse  an  application  to  set  aside  a  default  and 
permit  the  defendant  to  plead,— as  also,  the  granting  or  refusing  of  a  motion  for  a  new 
hearing,  is  a  matter  of  sound  legal  discretion ;  and  the  Supreme  Court  cannot  inter- 
fere with  the  exercise  of  that  discretion  by  the  Circuit  Court. 

Instructions  to  a  jury  upon  an  inquest  of  damages,  are  more  interlocutory  matters,  and 
the  Supreme  Court  has  no  right  to  re-examine  them. 

The  statute  of  July,  1837,  does  not  extend  to  motions  to  set  aside  defaults. 

The  averment  at  the  end  of  a  declaration  containing  several  counts,  in  a  suit  where  pro- 
cess was  sent  to  a  foreign  county,  that  the  cause  of  action  accrued  in  the  comity  where 
the  suit  was  brought,  and  within  the  jurisdiction  of  the  Court,  and  that  the  plaintiffs 
reside  in  said  county,  is  sufficient  to  give  the  Court  jurisdiction. 

Several  counts  in  case  can  be  joined  in  one  declaration. 

Semble,  That  where  the  verdict  of  a  jury  is  for  a  greater  sum  than  tht;  ad  damnum  laid  in 
:he  declaration,  the  plaintiff  may  remit  the  excess,  anu  take  judgment  for  the  sum 
and 

This  was  an  action  brought  by  the  defendants  in  error,  in  the 
Madison  Circuit  Court,  against  the  plaintiffs  in  error.  The  sum- 
mons was  directed  to  the  sheriff  of  Morgan  county,  and  by  him 
executed  upon  the  defendants  in  the  Court  below.       Previous  to. 
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the  issuing  of  the  summons,  the  attorney  of  the  plaintiffs  in  the 
Court  below,  filed  an  affidavit  of  the  indebtedness  of  the  defend- 
ants to  the  plaintiffs,  and  "that  the  cause  of  action  accrued  in 
Alton,  Madison  County." 

The  declaration  contained  three  counts  in  case,  for  deceit  in 
the  sale  and  delivery  of  a  quantity  of  pork.  At  the  end  of  the 
declaration  there  was  an  averment  "that  the  cause  of  action  ac- 
crued at  Alton,  in  the  county  of  Madison,  and  within  the  juris- 
diction of  this  Court,  and  that  they,  the  said  plaintiffs,  reside  at 
Alton  aforesaid,  in  said  county  of  Madison  aforesaid." 

The  first  count  averred  that  the  defendants  contracted  and  en- 
deavored to  sell  a  large  quantity  of  bulk  pork,  to  wit,  140,000 
pounds  at  $4  per  100  pounds,  and  that  defendants  fraudulently 
&c.  delivered  86,814  pounds  as  and  for  140,000  pounds — and 
that  the  quantity  delivered  was  less  than  140,000  pounds,  to  wit, 
less  by  53,186  pounds. 

The  second  count  averred  that  the  plaintiffs  agreed  to  buy 
from  the  defendants  140,000  pounds  of  bulk  pork,  at  $4  per  100 
pounds,  and  that  the  defendants  having  a  knowledge  of  there 
being  a  less  quantity  than  140,000  pounds,  to  wit,  that  there  was 
but  86,814  pounds,  sold  the  last  mentioned  quantity  to  the  plain- 
tiffs as  and  for  140,000  pounds,  and  thereby  fraudulently  deceiv- 
ed and  defrauded  the  plaintiffs. 

The  third  count  alleges  that  the  plaintiffs  agreed  to  buy  of  the 
defendants,  140,000  pounds  of  bulk  pork  at  $4  per  100  pounds, 
to  be  delivered  to  the  plaintiffs,  in  flat  boats,  at  Alton, — that 
plaintiffs  have  always  been  ready  to  receive  the  same  &c. ,  and 
that  a  reasonable  time  had  elapsed  &c,  and  the  pork  had  not  been 
delivered, — but  that  the  defendants  fraudulently  intending  to  de- 
ceive &c,  offered  and  endeavored  to  deliver  to  the  plaintiffs,  a 
much  less  quantity  than  140,000  pounds,  to  wit:  86,814  pounds 
as  and  for  the  same  quantity  bargained  for. 

The  plaintiffs'  damages  were  laid  at  $2,000. 

At  the  February  term,  1836,  of  the  Madison  Circuit  Court,  the 
Hon.  Sidney  Breese  presiding,  the  default  of  the  defendants  was 
entered,  and  a  writ  of  inquiry  awarded.  The  jury  returned 
verdict  for  $2302,44  for  the  plaintiffs. 

The  bills  of  exceptions  state  that  on  the  day  that  judgment  by 
default  was  entered  in  this  cause,  the  defendants,  by  their  attor- 
ney, moved  the  Court  to  set  aside  the  default  entered  in  this  cause 
upon  the  following  grounds,  first,  "That  the  Court  has  no  juris- 
diction of  the  cause  ;  second,  That  the  affidavit  upon  which  the 
writ  issued,  is  not  sufficient  to  authorize  the  issuing  the  same  to 
the  county  of  Morgan." 

"  The  Court  overruled  the  motion  to  set  aside  the  default.  The 
defendants'  attorney  then  proposed  to  make  and  present  an  affi- 
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davit  of  merits,  for  the  purpose  of  setting  aside  the  judgment  by 
default,  but  the  Court  refused  to  permit  the  defendants  at  this 
stage  of  the  proceedings,  the  writ  of  inquiry  being  about  to  be 
executed,  to  prepare  an  affidavit  on  which  to  make  a  motion  to 
set  aside  the  default,  the  said  defendants'  counsel  having  had 
twenty-four  hours  in  which  to  make  such  affidavit.  And  that 
after  the  testimony  had  been  closed  in  this  cause,  the  Court  in- 
structed the  jury,  at  the  instance  of  the  plaintiffs,  that  by  the 
judgment  of  default  in  this  case,  the  defendants  admitted  the  con- 
tract as  set  out  in  the  declaration,  and  that  the  plaintiffs  had  a 
right  to  recover  for  the  deficiency  in  the  quantity  of  pork  de- 
livered, as  stated  in  the  declaration ;  that  the  plaintiffs  were  not 
bound  to  prove  upon  the  inquiry  of  damages,  the  deficiency  m 
the  quantity  of  pork,  but  the  extent  of  deficiency  as  to  quantity, 
was  admitted  by  permitting  judgment  by  default." 

"And  that  upon  the  execution  of  the  writ  of  inquiry  in  this 
case,  the  plaintiffs  produced  to  the  Court  several  bills  of  exchange 
made  and  drawn  by  defendants  upon  plaintiffs  for  money,  and 
proved  the  hand  writing  of  defendants,  and  offered  to  read  those 
bills  of  exchange  to  the  jury  upon  the  proof  of  the  hand  writing 
of  the  defendants,  as  above  stated ;  defendants  objected  to  the  ad- 
mission of  said  bills  of  exchange  as  evidence,  but  the  Court  over- 
ruled the  objection,  and  permitted  the  said  bills  of  exchange  to 
be  read  as  evidence  to  the  jury." 

The  defendants  in  the  Court  below  excepted  to  each  of  the 
said  several  opinions  and  decisions  of  the  Court. 

The  cause  was  continued  to  the  April  term,  1836,  when  the 
plaintiffs  remitted  $302,44  of  the  damages  rendered  by  the  ver- 
dict of  the  jury,  and  judgment  was  rendered  for  the  plaintiffs  tor 
$2,000. 

The  cause  was  argued  in  writing  by  William  Thomas,  for 
the  plaintiffs  in  error,  who  relied  upon  the  following  points  and 
authorities : 

The  Court  will  vacate  the  assessment  of  damages  when  there 
is  an  evident  mistake  of  the  Clerk.  Burr  v.  Reeve,  1  Johns. 
507. 

If  it  appears  that  injustice  has  been  done  by  the  admission  of 
improper  testimony,  the  Court  will  set  aside  an  inquisition. 
Ward  v.  Haight,  3  Johns.  C.  80. 

Proceedings  after  default  will  be  set  aside  for  irregularity. 
Griswold  v.  Stoughton,  1  Caines  506  ;  Spencer  v.  Webb,  1  Caines 
118. 

If  it  appear  that  important  questions  of  law  will  arise  on  the 
execution  of  a  writ  of  inquiry,  it  will  be  executed  before  a  judge. 
Tillotson  v.  Chatham,  2  Johns.  106. 
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To  prove  that  the  Court  may  assess  damages.  2  Saund.  107, 
note  2;  McCullum  v.  Barker,  3  Johns.  153. 

Where  the  sheriff  or  jury  mistake  a  point  of  law,  the  Court 
will  set  aside  the  inquisition.  1  Tidd's  Practice  630  ;  2  Salkeld 
647  ;  1  Strange  425  ;  Woodford  v.  Eadis  do.;  2  Strange  1259, 
Markham  v.  Middleton.  In  this  case  the  inquisition  was  set 
aside  for  the  erroneous  decision  of  the  sheriff,  and  to  prove  his 
decision  erroneous  upon  a  question  of  adjournment  or  continu- 
ance see  2  Strange  853,  Coleman  v.  Mawly.  If  the  sheriff 
admits  improper  evidence,  the  Court  will  set  aside  the  inquisi- 
tion. 1  Crompton's  Practice  290,  referring  to  Barns  448  ;  10 
Petersdorf  462. 

In  executing  writs  of  inquiry,  the  judge  at  nisi  prius  is  only 
assistant  to  the  sheriff,  and  has  no  judicial  power.  Buller  on 
Trials  58. 

Where  improper  testimony  has  been  admitted  by  the  sheriff, 
the  Court  will  set  aside  the  inquisition.  1  Bos.  and  Pul.  368  ;  1 
Paine  and  Duer's  Practice  637. 

Upon  inquiry  of  damages  all  that  the  defendant  will  be  allowed 
to  dispute,  is  the  amount  of  damages.  Saund.  on  Plead,  and  Ev. 
103. 

Upon  writ  of  inquiry  the  plaintiff  must  prove  the  quantum 
of  damages.     10  Petersdorf  458. 

An  able  argument  was  filed  on  the  part  of  the  defendants  in 
error,  by  Geo.  T.  M.  Davis  and  J.  Martin  Krum.  They  cited 
the  following  authorities  : 

3  Stark.  Ev.  1772  ;  Paine  and  Duer's  Pract.  635  ;  3  Term  R. 
302 ;  1  Phillip's  Ev.  149  ;  3  Johns.  56 ;  3  Blac.  Com.  396  ;  2 
Saund.  586,  307  ;  2  Term  R.  4  ;  7  Mass.  205  ;  R.  L.  145.(1) 

Smith,  Justice,  delivered  the  opinion  of  the  Court": 
In  this  case  a  judgment  by  default  and  assessment  of  damages 
was  had,  no  plea  being  interposed,  though  the  defendants  in  the 
Circuit  Court  applied  for  leave  to  plead,  and  to  set  aside  the  de- 
fault, which  the  Court  refused.  On  the  inquest,  the  defendants 
took  exceptions  to  the  instructions  of  the  judge  to  the  jury  —  the 
inquest  being  had  in  the  Court  before  the  judge.  Subsequently, 
and  before  judgment  on  the  inquest,  the  defendants  moved  to  set 
aside  the  inquest,  and  grant  a  new  trial.  The  Circuit  Court  re- 
fused to  allow  the  motion. 

It  is  now  urged  for  error,  that  the  Circuit  Court  ought  to  have 
set  aside  the  default,  and  permitted  the  defendants  to  plead.  That 
the  instructions  of  the  judge  to  the  jury  of  inquest,  on  the  nature 
and  extent  of  the  evidence  required,  was  erroneous  ;  and  that 
improper  evidence  was  admitted. 

(1)  Gale's  Stat.  166. 
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It  is  also  assigned  for  error  that  there  is  a  misjoinder  of  counts  ; 
and  that  the  Court  had  no  jurisdiction. 

To  the  causes  urged  as  error,  it  is  sufficient  to  reply,  that  the 
exercise  of  the  power  to  grant  or  refuse  the  application  to  set 
aside  the  default  and  permit  the  party  to  plead, — as  also,  the 
granting  of  a  new  hearing,  was  a  matter  of  sound  legal  discre- 
tion ;  and  this  Court  cannot  interfere  with  that  power.  So  in  the 
case  of  the  instructions  to  the  jury  of  inquest, — this  Court  has  no 
legal  right  to  re-examine  the  instructions,  these  being  merely  in- 
terlocutory matters.0.  The  present  statute  in  relation  to  granting 
new  trials,  does  not  extend  to  cases  of  the  present  character.  The 
exception  to  jurisdiction  is  not  well  taken — it  sufficiently  ap- 
pears on  the  face  of  the  pleadings — being  specially  set  forth  ;  and 
the  counts  are  all  in  case  and  there  is  no  misjoinder. 

The  judgment  is  affirmed  with  costs. 

Judgment  affirmed. 

Note.  Jurisdiction:  See  Clark  v.  Harkness,  Ante  56;  Key  r.  Collins,  Ante4QZ\  Gillet 
et  al.  v.  Stone  etal.,  Post. 

Default:  See  Harmison  v.  Clark,  AnteXZl  :  Garner  et  al.  v.  Crenshaw,  Ante  143  ;  Mor- 
ton v.  Bailey  et  al.,  213 ;  Wallace  v.  Jerome,  Ante  524. 

(a)  But  see  C.  &  R.  R.  Co.,  vs.  Ward,  16  111.  R.  527:  Harrington  vs.  Stevens,  26111.  R. 
298. 
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Clark  Hollenback,   appellant  v.  Shadrach  Williams 
and  Henry  Lander,  appellee. 


Appeal  from  La  Salle. 


At  common  law,  in  an  action  by  S.  W.  avid  H.  L.,  on  a  promissory  note  made  payable  to 
W.  and  L.,  without  mentioning  their  Christian  names,  the  presumption  would  be  that 
the  plaintiffs,  being  holders  of  the  note,  were  the  persons  to  whom  the  promise  was 
made,  until  the  contrary  was  shown. 

Under  the  statute  of  March  2, 1839,  in  a  suit  on  a  promissory  note,  it  is  not  necessary  for 
the  holders  to  show  that  they  are  the  persons  described  in  the  note  as  payees,  by  their 
snr-names,  where  the  general  issue  is  pleaded. 

Semble,  That  the  rule  is  the  same,  whether  the  action  was  commenced  and  plea  filed  be  - 
fore  or  since  the  passage  of  the  act. 

This  was  an  action  of  assumpsit  commenced  in  the  La  Salle 
Circuit  Court,  on  the  7th  day  of  March,  1838,  by  the  appellees 
against  the  appellants.  The  declaration  was  filed  April  5th,  1838. 
It  was  in  the  usual  form,  upon  the  following  promissory  nate  : 

"  June  14th,  1837.  By  the  1st  of  September  next,  I  promise 
to  pay  Williams  &  Lander,  the  sum  of  two  hundred  and  forty 
dollars,  seven  cents,  it  being  for  value  received  of  them.  As 
witness  my  hand. 

Clark  Hollenback." 

At  the  April  term,  1838,  the  defendant  pleaded  the  general 
issue.  The  cause  was  tried  at  the  May  term,  1839,  before  the 
Hon.   Thomas  Ford,  without  the  intervention  of  a  jury.     The 
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note  was  the  only  evidence  produced.  The  defendants  objected 
to  the  admission  of  the  note  in  evidence,  because  the  partnership 
of  the  plaintiffs  was  not  proved,  and  because  the  identity  of  the 
plaintiffs  with  the  persons  described  in  the  note  as  payees,  was 
not  shown.  The  Court  overruled  the  objection,  and  rendered 
judgment  for  the  plaintiff  for  $219,16.  The  defendant  excepted 
to  the  decision  of  the  Court,  and  tendered  a  bill  of  exceptions, 
which  was  signed  and  sealed. 


'a' 


J.  M.  Strode  and  J.  Y.  Scammon,  for  the  appellant. 


G.   Spring,  for  the  appellees. 

Smith,  Justice,  delivered  the  opinion  of  the  Court : 

The  only  question  presented  for  decision  in  this  case,  is  whe- 
ther there  is  a  variance  between  the  note  produced  in  evidence, 
and  the  one  described  in  the  declaration. 

The  declaration  described  the  note  as  payable  to  the  plaintiffs, 
who  are  Shadrach  Williams  and  Henry  Lander.  The  note  pro- 
duced in  evidence,  is  payable  to  "  Williams  and  Lander."  It  is 
contended  that  this  does  not  show  that  the  promise  is  to  pay  to 
the  plaintiffs,  and  that  the  identity  of  the  persons  to  whom  the 
payment  is  to  be  made,  is  not  proven  by  the  bare  production  of 
the  note  ;  and  that  it  was  incumbent  on  the  plaintiffs  to  show,  by 
proof,  that  they  are  the  persons  to  whom  the  note  was  given. 
The  statute  of  the  2d  March,  1839,(1)  *'  regulating  evidence 
in  certain  eases  "  provides  "  That  in  trials  of  actions  upon  con- 
tracts express  or  implied,  when  the  action  is  brought  by  partners, 
or  by  joint  payees  or  obligees,  it  shall  not  be  necessary  for  the 
plaintiffs,  in  order  to  maintain  any  such  action  to  prove  the 
names  of  the  co-partners,  or  the  Christian  names  of  such  joint 
payees  or  obligees,  but  the  names  of  such  co-partners,  joint 
payees  or  obligees,  shall  be  presumed  to  be  truly  set  forth  in  the 
declaration  or  petition."  Under  this  provision,  we  think  it  was 
not  necessary  for  the  plaintiffs  to  have  shown  by  proof,  that  they 
were  the  same  persons  to  whom  the  note  was  payable,  under  the 
names  of  Williams  and  Lander.  The  proof  of  identity,  in  such 
cases,  is  dispensed  with.  At  common  law  the  presumption  would 
be,  that  being  the  possessors  of  the  note,  they  were  the  owners 
and  persons  to  whom  the  promise  was  made,  until  the  contrary 
was  shown. 

The  judgment  is  affirmed  with  costs. 

Judgment  affirmed. 

Note.    «oe  Linn  v.  Buckingham  et  a*'.,  Ante  451,  note.    See,  also,  Acts  of  1S40— 1. 
(1)  Acts  of  1S3S-9,  2M. 

III.  Rep.  Vol.  2—35 
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William  E.  Armstrong,  plaintiff  in   error  v.    William 
Caldwell,  defendant  in  error. 

Error  to  La  Salle. 

In  an  action  by  an  endorsee  or  payee  against  the  maker,  upon  a  promissory  note,  payable 
at  a  specified  time  and  place,  it  is  not  necessary  to  aver  in  the  declaration,  or  prove  on 
the  trial,  a  presentment  of  the  note  for  payment.(a) 

This  was  an  action  of  assumpsit  on  the  following  note  : 

"Phila.  Nov.  15,1834. 

Four  months  after  date,  I  promise  to  pay  to  the  order  of  Wil- 
liam Cook,  one  hundred  and  eighty  dollars,  at  the  Bank  of  Nor- 
thumberland, for  value  received. 

$180,00  William  Caldwell." 

Assignment  on  the  back — "  Pay  William  E.  Armstrong,  or 
order." 

This  cause  was  tried  at  the  April  term,  1838,  of  the  La  Salle 
Circuit  Court,  before  the  Hon.  John  Pearson.  The  judge  non- 
suited the  plaintiff,  who  excepted  to  the  opinion  of  the  Court, 
and  took  the  following  bill  of  exceptions  : 

"  Be  it  remembered  that  on  the  25th  day  of  April,  A.  D.  1838, 
this  cause  was  called  for  trial,  when  the  said  plaintiff  called  Ed- 
ward Cook,  as  a  witness,  who  satisfactorily  proved  the  endorse- 
ment of  the  said  note  in  the  declaration  described,  and  rested  his 
cause ;  upon  which  the  defendant,  by  his  counsel,  moved  the 
Court  for  a  non-suit,  for  that  the  said  plaintiff  had  not  proved 
that  the  said  note  had  ever  been  presented  at  the  place  mentioned 
in  said  note  for  payment ;  which  said  motion  was  resisted  by 
plaintiff's  attorney.  But  the  Court  sustained  the  said  motion, 
and  ordered  the  said  plaintiff  to  be  non-suited,  which  was  accord- 
ingly done  ;  to  the  sustaining  of  which  said  motion  by  the  Court, 
and  order  for  said  nonsuit,  the  said  plaintiff,  by  his  attorney, 
excepts,  and  prays  this,  his  bill  of  exceptions,  may  be  signed  and 
sealed  by  the  Court,  and  made  a  part  of  the  record  herein,  which 
is  accordingly  done. 

John  Pearson,     [l.s.]" 

The  declaration  contained  no  averment  of  the  presentment  of 
the  note  for  payment. 

J.  Y.  Scammon,  for  the  plaintiff  in  error. 

G.  Spring,  for  the  defendant  in  error. 

(a)  Ante  145,  and  notes. 
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Per  Curiam : 

The  principles  decided  in  the  case  of  Butterfield  v.  Kenzie,(l) 
in  this  Court  at  the  June  term,  1838,  are  applicable  to  this  case. 
There  is  no  doubt  that  in  an  action  against  the  maker  by  the 
payee  or  endorsee  of  a  promissory  note  payable  at  a  time  and  place 
specified  in  the  note,  it  is  not  necessary  either  to  aver  in  the  dec- 
laration, or  prove  on  the  trial,  that  a  demand  was  made  in  order 
to  maintain  the  action. 

The  judgment  of  the  Court  below  is  reversed,  and  judgment 
rendered  in  this  Court  for  the  amount  of  the  note  and  interest. 

The  clerk  will  compute  the  damages. 

Judgment  reversed,  and  judgment  rendered  in  this  Court. 


Bezaleel  Gillet  and  William  W.  Gordon,  plaintiffs  in 
error  v.  Caleb  Stone,  William  Manning,  and  John 
B.  Glover,  defendants  in  error. 

Error  to  Madison. 

An  averment  in  a  declaration,  where  process  is  sent  to  a  foreign  county,  that  the  canse  of 
action  accrued  in  the  county  where  the  suit  was  brought,  without  at  the  same  time 
averring  that  tue  plaintiffs  reside  in  the  same  county,  is  not  sufficient  to  give  a  Circuit 
Court  jurisdiction. (a) 

Wm.  Thomas,  for  the  plaintiffs  in  error. 
Cowles  and  Krum,  for  the  defendants  in  error. 

Lockwood,  Justice,  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit  in  the  Madison  Circuit  Court, 
on  the  common  counts.  The  summons  was  directed  to  Morgan 
county,  where  it  was  served  on  Gillet  and  Gordon,  the  defend- 
ants below.  The  declaration  avers  that  the  cause  of  action  ac- 
crued in  Madison  county,  but  contains  no  averment  that  Madison 
county  is  the  place  of  residence  of  the  plaintiffs. 

Judgment  was  entered  by  default  against  Gillet  and  Gordon, 
and  the  cause  is  brought  into  this  Court  by  writ  of  error. 

According  to  the  decision  of  this  Court  in  the  case  of  Key  v. 
Collins, (2)  the  Circuit  Court  of  Madison  county  had  no  jurisdic- 
tion  over  the  persons  of  the  defendants. 

The  judgment  is  therefore  reversed  with  costs.  • 

Judgment  reversed. 

Note.    See  Gillet  and  Gordons.  Stone  et  al.,  Ante  539;  See,  also,  note  to  the  case  of 
Beaubien  v.  Brinckerhoff,  aud  note,  2  Scam. 
(a)  Ante  403,  and  note. 
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John    W.    Evans,   plaintiff  in    error  v.  Simon  Crosier, 
defendant  in  error. 

Error   to  La  Salle. 

In  order  to  authorize  the  Circuit  Court  to  issue  a  summons  to  another  county,  it  must 
appear  that  the  cause  of  action  accrued  in  the  county  whjre  the  plaintiff  resides  and 
where  the  suit  is  brought,  or  that  the  contract  sued  on  was  made  specifically  payable 
in  the  county  in  which  the  action  is  commenced.(o) 

Wm.  Thomas,  for  the  plaintiff  in  error. 
J.  Y.  Scammox,  for  the  defendant  in  error. 

Lockwood,  Justice,  delivered  the  opinion  of  the  Court ; 

This  was  an  action  of  debt  commenced  in  the  La  Salle  Circuit 
Court  on  a  promissory  note  payable  at  the  Bank  at  Galena.  The 
summons  was  directed  to  the  sheriff  of  Morgan  county,  where  it 
was  served  on  Evans,  the  defendant  below.  The  declaration  con- 
tains no  averment  that  the  plaintiff,  Crosier,  resided  in  the  county 
of  La  Salle,  and  that  the  cause  of  action  arose  in  that  county,  or 
that  the  money  was  made  payable  there.  Judgment  was  entered 
by  default,  and  the  cause  is  brought  into  this  Court  by  writ  of 
error. 

This  Court  decided  in  the  case  of  Key  I?.  Collins, (1)  that  in 
order  to  authorize  the  Circuit  Court  to  issue  a  summons  to 
another  county,  it  must  appear  that  the  cause  of  action  accrued  in 
the  county  where  the  plaintiff  resides,  or  that  the  contract  sued  on 
was  made  specifically  payable  in  the  county  in  which  the  action  is 
commenced. 

Neither  of  these  facts  appearing- from  the  declaration,  the  judg- 
ment  below  is  reversed  with  costs. 

Judgment    reversed. 

Note.    See  note  at  the  end  of  the  last  case. 
(a)  Ante.  403  and  note. 
(1)  Ante  403. 


Moses  Whitesides,  impleaded  with  John  C.  Smith,  ap- 
pellant v.  John  Lee,  Jesse  G.  Lindell,  and  Elliot 
Lee,  appellees. 

Appeal    from    Jo    Daviess. 

In  an  action  against  the  makers,  upon  a  promissory  note  executed  in  a  co-partnership 
name,  one  of  the  defendants — :he  general  issue  being  pleaded— offered  to  read  in  evi- 
dence, on  the  trial,  a  notice  of  the  dissolution  of  the  co-partnership,  published  in  the 
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Galena  Giizette,  a  public  newspaper,  long  before  the  execution  of  the  note.  He  after- 
wards offered  to  prove  by  a  witness,  that  long  before  the  making  of  the  note  in  ques- 
tion, there  was  no  co-partnership  existing  between  the  defendants,  ai-.d  that  the  plain- 
tiffs had  notice  thereof  before  and  at  the  time  of  the  making  of  the  promissory  note 
declared  on, which  the  Court  rejected  :  Held  that  the  evidence  was  admissible. 
Quere,  Whether  this  would  be  the  decision,  if  the  suit  had  been  commenced  and  the 
plea  filed  subsequently  to  the  passage  of  the  act  of  March  2,  1889,  "  regulating  evidence 
in  certain  cases,  (n) 

This  was  an  action  of  assumpsit  commenced  by  the  appellees 
against  the  appellant  and  John  C.  Smith,  in  the  Jo  Daviess  Cir- 
cuit Court,  on  the  26th  day  of  March,  1838.  The  declaration  was 
in  the  usual  form,  on  a  promissory  note.  At  the  April  term,  1838, 
the  appellant  pleaded  the  general  issue. 

The  cause  was  tried  at  the  May  term,  1839,  before  the  Hon. 
Dan  Stone.  Judgment  was  rendered  for  the  appellees,  for  $3805, 
34  damages,  and  costs  of  suit.  The  cause  was  brought  to  this 
Court  by  appeal. 

On  the  trial,  the  following  bill  of  exceptions  was  taken  : 

"■Be  it  remembered  that  whereas  this  cause  was  set  on  the 
docket  for  the  first  day  of  the  term,  and  was  called  on  that  day. 
that  afterwards,  to  wit,  on  the  second  day  of  the  term,  and  be- 
fore the  cause  was  again  called  for  trial,  the  defendant,  White- 
sides,  by  his  counsel,  moved  the  Court  for  leave  to  file  an  addi- 
tional plea,  to  wit,  a  plea  of  non  est  factum,  denying  the  execu- 
tion of  the  note  sued  on,  under  oath,  which  motion  was  overruled 
by  the  Court,  and  to  the  decision  of  the  Court,  the  defendant,  by 
his  counsel,  excepts. 

On  the  calling  of  the  cause  for  trial,  and  while  the  officers  of 
the  Court  were  calling  the  jury,  the  defendant  filed  the  proper 
affidavit,  and  thereupon,  at  the  same  time,  applied  for  a  change 
of  venue,  which  application  was  denied  by  the  Court,  as  being 
too  late.  To  which  decision  of  the  Court,  the  defendant  by  his 
counsel  excepts. 

On  the  trial,  the  plaintiffs  offered  to  read  in  evidence  to  the 
Court  and  jury,  a  certain  promissory  note  in  the  following  words 
and  figures : 

"  Saint  Louis,  April  1,  1837. 
$3128,88-100. 

One  day  after  date,  we  promise  to  pay  to 
the  order  of  John  Lee  &  Co.,  three  thousand  one  hundred  and 
twenty-eight  88-100  dollars,  for  value  received,  without  defalca- 
tion, bearing  interest  of  ten  per  cent,  per  annum,  from  date  until 
paid.  J.  C.  Smith,  for 

Smith  &  White  sides." 

as  the  note  declared  on,  to  the  reading  of  which  the  defendant 
by  his  counsel  objected,  that  the  note  declared  on  was  described 

(a)  Woodworth  vs.  Fuller,  21  111.  R.  100;  Robinson  VS.  Maginity,  28  111.  R.  420;  Heintz 
vs.  Cahn,  29  111.  R.  308. 
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in  the  declaration  as  a  note  made  by  Smith  &  Whitesides,  as  co- 
partners, whereas  the  note  offered  in  evidence  purported  to  be 
made  by  John  C.  Smith  for  Smith  &  Whitesides.  The  objection 
of  the  defendant  was  overruled  by  the  Court,  and  the  note  per- 
mitted to  be  read  in  evidence.  To  which  decision  of  the  Court, 
the  defendant  by  his  counsel  excepts. 

On  the  trial,  the  defendant  offered  to  read  to  the  Court  and 
jury,  a  certain  notice  in  the  Galena  Gazette,  a  public  newspaper, 
purporting  to  be  a  notice  of  the  dissolution  of  co-partnership  of 
the  said  Smith  &  Whitesides,  long  before  the  execution  of  the 
note  declared  on  ;  and  the  plaintiffs  by  their  counsel,  objected  to 
such  testimony  being  given,  and  the  Court  sustained  the  objection, 
and  to  the  decision  of  the  Court,  the  defendant  by  his  counsel 
excepts. 

On  the  trial,  the  defendant  also  offered  to  prove  by  a  witness 
then  in  Court,  that  at,  and  long  before  the  making  of  the  promis- 
sory note  declared  on,  there  was  no  co-parnership  existing  be- 
tween the  said  John*  C.  Smith  and  Moses  Whitesides,  and  that 
the  said  plaintiffs  had  notice  thereof,  before  and  at  the  time  of  mak- 
ing of  the  said  promissory  note  declared  on.  The  said  plaintiffs, 
by  their  counsel,  objected  to  such  testimony  being  given  ;  and  the 
■Court  sustained  the  objection  of  the  said  plaintiffs,  and  ruled  that 
!the  co-partnership  of  said  defendants  need  not  be  proved  by  said 
plaintiffs.     To  all  which  the  defendant,  by  his  counsel  excepts. 

And  the  said  defendant  prays  that  this,  his  bill  of  exceptions, 
may  be  allowed,  and  made  a  part  of  the  record. 

Dan  Stone.  [l.s.]" 

The  several  decisions  of  the  Court  mentioned  in  the  bill  of  ex- 
ceptions, were  assigned  for  error. 

S.  A.  Douglass  and  John  D.  Urquhart,  for  the  appellant. 

L.  Davis  and  F.  Forman,  for  the  appellee. 

Smith,  Justice,  delivered  the  opinion  of  the  Court : 
Several  grounds  of  error  have  been  taken  in  this  case.  It  will, 
however,  be  unnecessary  to  decide  more  than  two,  which  relate 
to  the  evidence  offered  at  the  trial,  by  the  defendants.  By  the 
bill  of  exceptions,  it  appears,  that  the  defendant,  Whitesides,  of- 
fered to  read  in  evidence  a  notice  published  in  the  Galena  Gazette, 
purporting  to  be  a  notice  of  a  dissolution  of  the  co-partnership  of 
the  defendants,  long  before  the  making  of  the  note  declared  on, 
and,  also,  to  prove  by  a  witness  that  long  before  the  making  of 
the  note  in  question,  there  was  no  co-partnership  existing  be- 
tween the  defendants,  and  that  the  plaintiffs  had  notice  thereof 
before,  and  at  the  time  of  the  making  of  the  promissory  note 
declared  on,  which  the  Court  refused  to  admit.     This  refusal  is 
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now  assigned  for  error.  That  the  refusal  to  admit  this  testimony, 
was  erroneous,  there  can  be  no  possible  doubt.  It  went  directly 
to  the  point  in  issue,  and  if  established,  would  hare  entitled  the 
defendants  to  judgment.  The  notice  tended  to  prove  the  issue, 
though  it  could  be  only  presumptive  evidence ;  and  a  knowledge 
of  the  dissolution  before  the  receipt  of  the  note  by  plaintiffs, 
would  be  required  to  be  shown. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the  cause 
remanded,  with  instructions  to  the  Circuit  Court  to  award  a  ve- 
nire de  novo.     The  defendant  recovers  his  costs. 

Judgment  reversed. 

Note.    See  Uolleaback  v.  Williams  and  Lander,  Ante  544. 


Charles   W.  Hunter,  plaintiff  in  error  v.  Amos  Ladd, 
defendant  in  error. 

Error  to  the  Municipal  Court  oj  the  City  of  Jllton. 

Where  an  attachment  bond  was  signed  by  the  principal,  Hunter,  and  surety,  but  no  seal* 
were  affixed  to  the  bond,  and  the  defendant  moved  to  dismiss  the  suit  lor  want  of  a 
sufficient  bond  ;  and  thereupon  the  plaintiff  moved  that  Hunter  be  allowed  to  amend 
the  bond  by  affixing  a  seal,  which  motion  the  Court  overruled  and  dismissed  the  suit: 
Held  that  the  decision  was  correct,  as  the  motion  to  amend  did  not  extend  to  both 
obligors. 

The  proceedings  were  had  in  this  cause,  at  the  October  term, 
1838,  of  the  Municipal  Court  of  the  City  'of  Alton,  before  the 
Hon.  William  Martin. 

A.  Cowles  and  J.  M.  Krum,  for  the  plaintiff"  in  error. 

G.  T.  M.  Davis,  for  the  defendant  in  error. 

Smith,  Justice,  delivered  the  opinion  of  the  Court : 
The  attachment  bond  in  this  case  was  without  seals  to  the 
names  of  the  principal  and  surety.  The  Court  below  dismissed 
the  cause  for  want  of  seals  to  the  signatures  of  the  obligors  to 
the  bond,  although  the  plaintiff  interposed  an  application  that 
Hunter  be  allowed  to  amend  the  bond  by  attaching  a  seal  or 
scrawl  to  the  instrument  on  file,  which  purported  to  be  the 
attachment  bond.  This  refusal  to  permit  such  amendment,  it 
is  now  contended,  was  erroneous,  and  that  leave  should  have  been 
given  to  make  the  amendment.  It  will  be  pereeived  that  the 
application  is  for  Hunter,  the  plaintiff,  to  make  the  scrawl,  to  his 
own  signature  only,  which,  by  our  laws,  is  a  seal. 

It  was  competent  for  Hunter  to  be  allowed  to  attach  the  seal 
to  his  own  signature,  and  so  far  the  application  might  have  been 
granted,  under  our  statute,  admitting  of   such  amendments  ;  but 
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surely  the  Court  could  not  confer  a  power  on,  or  permit,  Hunter 
to  make  or  attach  a  seal  to  the  signature  of  the  surety  to  the  bond. 
Such  a  seal  would  not  be  the  seal  of  the  co-obligor.  The  deci- 
sion refusing  to  permit  the  amendment,  was  not  erroneous, 
although  so  far  as  it  regards  Hunter,  it  might  have  been  granted. 
Yet,  if  amended,  it  would  not  render  the  bond  valid,  because  of 
the  want  of  a  seal  to  the  signature  of  the  co-obligor.  As  the 
application  did  not  extend  to  the  perfection  of  the  bond  in  rela- 
tion to  the  signature  and  seal  of  the  co-obligor,  the  Municipal  Court 
could  not  do  otherwise  than  dismiss  the  suit. 

The  judgment  is  affirmed  with  costs. 

Judgment  affirmed. 


Isaac  Russell,  Joseph  Doughty,  and  Newell  Birch, 
impleaded  with  John  Doughty,  plaintiffs  in  error  v. 
John  Hogan  and  Henry  H.  West,  defendants  in  error. 

Error  to  Coles. 

Where  an  action  of  assumpsit  is  commenced  against  several,  only  one  of  whom  pleads  to 
the  action,  and  the  default  of  the  others  is  entered,  it  is  erroneous  to  take  final  judg- 
ment against  them  until  the  issue  as  to  the  defendant  who  pleads,  is  disposed  of.(a) 

In  an  action  ex  contractu  against  several  defendants,  the  judgment  is  a  unit,  it  must  be 
rendered  against  all  or  none.  The  cause  cannot  be  continued  as  to  one  who  has  plead- 
ed, and  final  judgment  rendered  against  the  others. 

This  was  an  action  of  assumpsit  upon  a  promissory  note.  The 
proceedings  in  this  cause  were  had  at  the  March  term,  1839,  of 
the  Coles  Circuit  Court,  before  the  Hon.  Justin  Harlan.  After 
the  cause  had  been  continued  as  to  John  Doughty,  judgment  by 
default  was  rendered  against  the  other  defendants,  and  the  da- 
mages assessed  by  the  clerk  at  $736,32. 

U.  F.  Linder,  for  the  plaintiffs  in  error,  cited  1  Saund.  Plead, 
and  Ev.  169,  and  authorities  there  cited ;  1  Chit.  Plead.  31-4 ; 
Story's  Plead,  ch.  13,  title,  Of  Pleas  by  Several  Defendants  ; 
Rochester  v.  Fratters,  4  Bibb  444. 

0.  B.  Ficklin,  for  the  defendants  in  error. 

Smith,  Justice,  delivered  the  opinion  of  the  Court: 
The  defendants  in  error  declared  as  plaintiffs  in  the  Circuit 
Court,  against  the  defendants  and  John  Doughty,  as  the  joint 
makers  of  a  promissory  note,  under  the  firm  of  Isaac  Russell 
k  Co.  John  Doughty  filed  his  plea  of  non-assumpsit,  and  an 
affidavit  of  the  non- execution  of  the  note  by  himself,  or  any  per- 
son authorized  for  such  purpose,  and  that  he  had  never  been  a 

(«)  Fuller  rs.  Robb,  2G  111.  R.  246. 
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co-partner  of  the  firm,  as  charged  in  the  declaration  to  exist.  The 
other  defendants,  on  whom  process  had  been  served,  made  no 
defence,  and  judgment  by  default  was  taken,  an  assessment  of 
damages  had,  and  a  final  judgment  rendered  against  them,  with- 
out a  trial  of  the  issue  presented  by  the  plea  of  John  Doughty. 
This  is  the  ground  of  error  assigned.  The  objection  is  well  taken. 
It  is  certainly  erroneous  to  proceed  to  final  judgment  against  a 
part  of  several  joint  defendants,  without  a  final  disposition  of  the 
cause  as  to  the  others.  The  plaintiffs  should  have  tried  the  issue 
made  up  by  the  plea  of  non-assumpsit,  before  a  rendition  of  final 
judgment  against  the  others.  The  judgment,  in  a  case  like  the 
present,  is  a  unit ;  judgment  must  be  rendered  against  all,  or  none. 
The  plaintiffs  could  not  enter  a  nolle  prosequi  or  discontinuance 
as  to  any  one  or  more  of  the  defendants,  and  proceed  to  final 
judgment  against  the  others.  This  doctrine  was  laid  down  in 
this  Court,  in  December  term,  1826,  in  the  case  of  Ladd  and 
Taylor  v.  Edwards.  (1) 

The  -judgment  of  the  Circuit  Court  is  reversed,  and  the  cause 
remanded  for  further  proceedings,  conformably  to  this  opinion. 
The  plaintiffs  in  error  recover  costs. 

Judgment  reversed. 

(1)  Breese  139. 


James  M.  Archer,  appellant  v.  James  H.  Spillman  and 
Edmund  D.  F.  Reed,  appellees. 

Appeal  from  Edgar. 

Where  the  record  of  a  cause  stated  that  "  the  defendant  filed  his  plea,  and  the  plaintiff 
joined  thereto,"  but  the  plea  and  joinder  were  not  on  file,  and  copies  of  the  same  were 
not  given  in  the  record:  Held  that  the  inference  was,  that  the  issue  was  an  issue  to  the 
country. 

Where  an  issue  of  fact  is  joined  in  an  action,  the  cause  must  be  tried  by  a  jury,  unless  the 
parties  expressly  agree  that  it  shall  be  tried  by  the  Court ;  and  in  such  case  the  agree- 
ment should  be  stated  on  the  record. 

Where  the  pleadings  in  a  cause  are  lost,  the  Court  should  permit  the  parties  to  plead  de 
novo.(a) 

This  cause  was  heard   at  the  March  term,  1839,  of  the  Edgar 
Circuit  Court,  before  the  Hon.  Justin  Harlan. 

E.  B.  Webb,  for  the  appellant. 

0.  B.  Ficklin,  for  the  appellees. 

Lockwood,  Justice,  delivered  the  opinion  of  the  Court: 
This  was  an  action  of  debt  brought  in  the  Edgar  Circuit  Court, 
by  Spillman  and  Reed,  on  a  sealed  note,  against  Archer. 

(a)  Frink  vs.  McClnug,  4  Oil.  R.  571.  and  rotes. 
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The  declaration  is  in  the  usual  form.  It  appears  from  the 
record,  that  at  the  March  term,  1839,  of  the  Circuit  Court,  the 
parties  appeared  by  their  attorneys,  and  the  defendant  filed  his 
plea  herein,  and  plaintiffs  joined  thereto. 

The  record  further  states  that  the  plea  of  the  defendant,  and 
joinder  of  the  plaintiffs,  are  not  on  file  in  the  clerk's  office,  and 
copies  of  the  plea  and  joinder  are  not  given  in  the  record.  It  fur- 
ther appears  from  the  record,  that  the  Court  consider  and  adjudge 
that  the  plaintiffs  recover  of  the  defendant  their  debt  and  dama- 
ges ;  but  does  not  show  in  what  manner  the  Court  disposed  of 
the  issue,  as  no  jury  was  called  to  try  it ;  and  no  order  is  entered 
that  the  parties  agreed  that  the  issue  should  be  tried  by  the  Court. 
Several  errors  have  been  assigned,  but  it  is  only  necessary  to 
notice  the  following,  to  wit,  The' Court  erred  in  not  calling  a  jury 
to  try  the  issue  joined.  This  was  clearly  erroneous,  although 
the  nature  of  the  issue  is  not  stated  in  the  record,  yet  the  clear 
inference  is,  that  an  issue  of  fact  was  joined  between  the  parties, 
which  could  only  be  tried  by  a  jury.  The  parties  might,  under 
the  statute,  have  authorized  the  Court  to  try  the  issue  ;  but  had 
they  done  so,  it  ought  to  have  appeared  on  the  record.  For  the 
irregularity  in  the  proceedings,  the  judgment  is  reversed  with 
costs,  and  the  cause  remanded  for  trial  on  the  issue  joined  be- 
tween the  parties.  To  remedy  the  difficulty  that  may  exist,  in 
consequence  of  the  loss  of  the  plea,  this  Court  is  of  opinion  that 
the  defendant  below  should  be  permitted  to  file  a  plea  de  novo. 

Judgment  reversed. 


William  Greer,  appellant  v.  Harrison  Whf.eleh, 
appellee. 

Appeal  from   Jaspet . 

Infancy  is  aot  a  dilatory  plea. 

O.  B.  Ficklin,  for  the  appellant  cited  the  Eullowfag  authori- 
ties : 

Chit,  on  Cont.  31.  33,  260  ;  5  Johns.  160  ;  1  Pick.  500  ;  2 
Randolph 478  ;  10  Johns.  33  ;  1  Campbell  552-3  ;  8  East.  330; 
Chit,  on  Bills  20  ;  1  Term  R.  40  ;  Comyn  on  Cont.  627  ;  1  Chit. 
Plead.  516  ;  2  Kent's  Com.  235  ;  1  Bibb's  R.  519. 

Browne,  Justice,  delivered  the  opinion  of  the  Caurt ; 
This  is  a  suit  originally  instituted  before  a  justice  of  the  peace 
of  Jasper  county,  in  the  name  of  Harrison  Wheeler  v.  William 
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Greer,  upon  a  note  of  hand.  Upon  the  trial  in  the  Circuit  Court, 
the  counsel  for  Wheeler  relied  for  his  defence,  upon  the  fact  that 
the  note  sued  upon  was  executed  and  given  during  the  minority  of 
Greer,  which  said  defence  the  court  overruled,  on  the  ground  that 
it  was  in  the  nature  of  a  dilatory  plea,  and  should  have  been 
pleaded  before  the  justice  of  the  peace.  The  general  rule,  is,  in 
the  case  of  dilatory  pleas,  that  the  party  must  avail  himself  of 
them  at  the  first  opportunity,  or  he  waives  his  right  to  take  ad- 
vantage of  them  ;  and  it  has  been  so  ruled  in  the  case  of  Conley 
v.  Good.(l)  The  plea  of  infancy  is  not  a  dilatory  plea,  but  goes 
to  the  foundation  of  the  action.  The  Court  below,  in  overruling 
the  plea  of  infancy,  erred  ;  for  which  error,  the  judgment  of  the 
Circuit  Court  is  reversed  with  costs,  and  the  cause  is  remanded 
for  trial  de  novo. 

Judgment  reversed. 

(1)  Breese  96.  (a)  Minard  vs.  Lawler,  26  111.  R.  302. 


Lewis  B.  Goodsell,  and  George  L.  Campbell,  appellants 
v.  Ray  Boynton  and  Harry  Hyde,  appellees. 

Appeal  from  Cook. 

It  has  been  decided  by  all  American  courts,  that  statutes  take  effeet  from  thsir  passage, 
where  no  time  is  fixed ;  and  this  is  now  the  settled  rule  of  law.(ff) 

The  sprint  term  of  the  Cook  Circuit  Court  was  changed  from  March  to  April,  by  an  act  of 
the  -2d  of  March,  and  the  judge  being  ignorant  of  the  change,  held  the  Court  in  March. 
Isoue  was  joined  in  a  cause,  and  the  same,  by  agreement  of  parties,  was  submitted  to 
the  Court  for  trial.  Judgment  was  rendered  for  the  plaintiffs:  Held  that  the  proceed- 
ings were  coram  rionjudw,  and  that  the  judgment  was  illegal  and  void. 

This  was  an  action  of  assumpsit  commenced  by  Boynton  and 
Hyde  against  Goodsell  and  Campbell  upon  a  promissory  note. 
The  declaration  was  in  the  usual  form.  The  defendants  pleaded 
the  o-eneral  issue,  and  the  cause  was  submitted  to  the  Court  for 
trial  at  the  March  term,  1839,  the  Hon.  John  Pearson  presiding. 
Judgment  was  rendered  for  the  plaintiffs  for  $326,78  and  costs. 
The°defendants  appealed  to  this  Court. 

The  spring  term  of  the  Cook  Circuit  Court  was  changed  from 
March  to  April,  by  an  act  of  the  General  Assembly,  approved 
March  2d,  1839.     The  Court  commenced  its  session  March  4:h. 

J.  Young  Scammon,  for  the  appellants. 

G.  Spring  and  J.  Butterfield,  for  the  appellees. 

Browne,  Justice,  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  trespass  on  the   case  brought  in  th* 

(a)  State  Constitution,  Art.  3  Sec.  23. 

I 
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Cook  Circuit  Court.  The  judgment  in  that  Court  was  rendered 
in  favor  of  the  plaintiffs  below,  and  is  now  brought  to  this  Court 
by  appeal.  The  only  objection  raised  by  the  appellants  in  this 
cause,  is,  that  the  judgment  rendered  in  this  cause,  was  rendered 
by  a  tribunal  acting  without  the  authority  of  law.  The  statute 
fixing  the  time  and  place  for  holding  Courts,  passed  2d  March, 
1839,  changed  the  term  of  the  Cook  Circuit  Court,  from  the  first- 
Monday  in  March,  to  April.  It  has  been  decided  by  all  Ameri- 
can courts,  that  statutes  take  effect  from  their  passage,  when  no 
time  is  fixed,  and  this  is  now  the  settled  rule.(l)  It  was  so  de- 
cided in  the  Circuit  Court  of  the  United  States  for  the  district  of 
Massachusetts,  in  the  case  of  the  brig  Ann  ;  (2)  and  it  cannot  be 
admitted  in  this  country,  that  a  statute  shall  by  any  fiction  or  re- 
lation, have  any  effect  before  it  was  actually  passed.  As  the 
law  fixing  the  first  Monday  in  March  for  the  Cook  Circuit  Court, 
was  repealed,  the  proceedings  were  coram  nonjudice. 

The  judgment  of  the  Circuit  Court  is  reversed  with  costs,  and 
the  cause  remanded  to  be  tried  over  again. 

Judgment  reversed. 

(1)  7  Wheat.  104.  (2)  Gallison  62. 


Jacob  C.  Bruner,  plaintiff  in  error  v.  James  M.  Ingra 
.  ham,  defendant  in  error. 

Error  to  the  Municipal  Court  of  the  City  of  Mton. 

Where  B.  instituted  a  suit  against  I.  by  capias,  and  held  the  defendant  to  bail;  ana  tne 
Court,  on  motion,  discharged  the  bail,  but  rendered  judgment  for  the  plaintiff  for  the 
amount  of  his  demand :  Held,  that  the  plaintiff  could  not  bring  a  writ  of  error  to  re- 
verse the  decision  of  the  Court  discharging  the  bail.  Held,  also,  that  the  defendant  in 
error  should  have  demurred  to  the  assignment  of  error  ;  yet,  that  notwithstanding  he 
had  joined  in  error,  the  Court  would  not.by  affirming  the  judgment,  subject  the  defend- 
ant to  the  costs  of  the  Supreme  Court;  but  would  dismiss  the  writ  of  error. 

A  motion  to  discharge  bail,  is  addressed  to  the  sound  discretion  of  the  Court ;  and  its 
decision  upon  such  a  motion,  cannot  be  assigned  for  error. 

This  cause  was  heard  in  the  Court  below,  at  the  April  term, 
1838,  before  the  Hon.  Wm.  Martin 

G.  T.  M.  Davis,  for  the  plaintiff  in  error. 

A.  W.  Jones,  for  the  defendant  in  error. 

Wilson,  Chief  Justice,  delivered  the  opinion  of  the  Court : 
The  plaintiff  sued  the  defendant  in  the  Municipal  Court  of  the 
City  of  Alton,  and  held  him  to  bail  on  the  ground  of  his  being  a 
non-resident.     On  the  trial  of  the  cause,  the  Court  discharged 
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the  bail  on  motion  of  the  defendant's  counsel,  and  rendered  judg- 
ment for  the  plaintiff  for  the  full  amount  of  his  demand.  The 
plaintiff  is  satisfied  with  the  judgment  of  the  Court  upon  the  mer-. 
its,  but  seeks  to  reverse  the  decision  upon  the  motion  to  discharge 
the  bail.  It  is  unnecessary  to  enquire  into  the  propriety  of  this 
decision,  aa  it  is  one  over  which  this  Court  has  no  supervi- 
sion. The  motion  to  discharge  the  bail  was  addressed  to  the  dis- 
cretion of  the  Court."  The  decision,  therefore,  upon  that  motion, 
cannot  be  assigned  for  error.  Some  embarrassment,  however, 
is  produced  in  the  disposition  of  this  case,  in  consequence  of  the 
defendant's  having  joined  the  assignment  of  error,  in  place 
of  demurring  to  it,  as  would  have  been  the  correct  practice.  We 
cannot,  in  justice  to  the  defendant,  who  does  not  come  volunta- 
rily into  Court,  affirm  the  judgment,  and  thereby  subject  him 
to  costs.  The  only  course,  therefore,  which  we  can  adopt  to 
avoid  such  a  result,  is  to  dismiss  the  cause,  because  error  will  not 
lie  from  the  decision  complained  of.  It  was  upon  a  point  col- 
lateral to,  and  in  no  way  growing  out  of,  or  connected  with,  the 
merits  of  the  subject  matter  of  the  suit,  that  the  decision  was 
made. 

The   cause  is  dismissed  at  the  costs  of  the  plaintiff. 

Writ  of  error  dismissed '. 

(a)  Newlan  vs.  President  &c,  14  111.  B.  364. 


The  People  of  the  State  of  Illinois,  plaintiffs  in  error 
v.    Peggy  Royal,  defendant  in  error. 

Error  to  Madison. 

The  State  cannot  prosecute  a  writ  of  error  in  a  criminal  case. 

A  joinder  in  error  will  not  give  the  Supreme  Court  jurisdiction  in  a  case  where  the  Con- 
stitution has  not  conferred  it. 

The  provision  in  Article  8,  §  11,  of  the  Constitution  of  the  State  of  Illinois,  "  That  no 
person  shall  for  the  same  offence  be  twice  put  in  jeopardy  of  his  life  or  limb,"  prohibit 
the  State  from  bringing  a  writ  of  error,  where  a  person  accused  of  a  crime  is  acquitted 
in  the  Court  below. 

This  was  originally  a  suit  before  a  justice  of  the  peace,  for  an 
assault  and  battery,  and  taken  into  the  Circuit  Court  of  Madison 
county  by  appeal.  The  Circuit  Court,  at  the  October  term,  1832, 
the  Hon.  Theophilus  W.  Smith,  presiding,  reversed  the  proceed- 
ings before  the  justice,  on  the  ground  that  the  justice  had  no  juris- 
diction, the  act  under  which  the  case  was  tried,  being  repugnant 
to  §  11,  Article  8,  of  the  State  Constitution. 

James  Semple,  Attorney  General,  for  the  plaintiffs  in  error. 

J.    B.   Thomas  and  D.  Pricket,  for  the  defendant  in  error. 
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Smith,   Justice,    delivered  the   opinion  of  the  Court : 

The  only  question  presented  in  this  case,  and  requisite  to  be  de- 
termined, is,  whether  a  writ  of  error  can  be  prosecuted  by  the 
State,  in  a  criminal  case,  where  the  judgment  has  been  in  favor 
of  the  defendant  in  the  Court  below. 

The  case  seems  to  us  to  admit  of  but  little  argument. 

It  is  true  the  defendant  has  joined  in  error,  and  thereby  pre- 
sented the  points  made  by  the  errors  assigned,  for  the  considera- 
tion of  the  Court ;  but  this  cannot  confer  jurisdiction  on  this 
Court,  in  its  appellate  character,  to  determine  these  questions  thus 
made.  The  Constitution  of  this  State  in  the  11th  Section  of  the 
8th  Article,  has  emphatically  declared,  "  That  no  person  shall 
for  the  same  offence,  be  twice  put  in  jeopardy  of  life  or  limb," 
or  in  other  words,  that  he  shall  not  be  again  tried  for  the  same 
offence,  after  an  acquital."  In  the  present  case,  it  appears  the 
Circuit  Court  reversed  the  judgment  of  the  justice  of  the  peace, 
and  discharged  the  defendant  from  custody.  It  is  manifest  that 
in  such  a  case  this  Court  has  no  jurisdiction  over  the  cause,  and 
that  even  a  reversal  of  the  judgment  of  the  Circuit  Court,  could 
not  be  of  practicable  utility.  We  can  perceive  no  useful  object 
to  be  gained,  even  in  such  an  event.  In  the  case  of  The  People 
against  Reynolds,  reported  in  4th  Hayward  110,  this  point  was 
expressly  settled  ;  and  we  think  correctly.  We  are  of  opinion 
that  the  State  could  not  prosecute  the  writ  of  error,  and  consequent- 
ly that  it  is  compulsory  on  this  Court  to  dismiss  the  writ, 
without  a  motion  for  such  purpose. 

The  writ  of  error  is  dismissed  accordingly. 
Writ    of  error  dismissed. 

Note.    See  The  People  v.  Dill,  Ante  257:  Bruner  v.  Ingraham,  Ante  556. 
(a)  Geudel  vs.  People,  43  111.  R.  229. 


Moses    S.    Trader   and   Tegal   Trader,   appellants  v. 
Moses  McKee,  appellee. 

Appeal  from  Cook. 

The  law  is  well  settled,  thftt  in  order  to  justify  courts  not  of  record  in  taking  cognizance 
of  a  cause,  their  jurisdiction  must  affirmatively  appear. 

In  order  to  entitle  a  transcript  of  a  judgment  of  a  justice  of  the  peace  of  another  State,  to 
he  received  in  evidence  in  this  State,  it  must  be  shown  that  by  the  laws  of  the  State 
where  the  judgment  was  rendered,  the  justice  had  jurisdiction  over  the  subject  matter 
upon  which  he  attempted  to  adjudicate. 

A  transcript  of  a  judgment  of  a  justice  of  the  peace  of  Wayne  county,  in  Indiana,  purport- 
ed to  he  certified  by  his  successor  in  office,  and  the  clerk  of  the  Circuit  Court  of  Wayne 
county  certified  as  to  the  capacity  of  said  successor  in  office,  and  the  judge  of  the  sixth 
Judicial  Circuit  in  Indiana  certified  as  to  the  capacity  of  the  said  clerk  :  Held  that  in  the 
absence  of  proof  that  the  statute  of  Indiana  authorized  the  clerk  to  give  such  certifi- 
cate, he  could  not  give  a  certificate  in  such  a  case,  that  would  be  evidence  in  a  court  of 
justice. 
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On  the  trial  of  this  cause  in  the  Cook  Circuit  Court,  at  the 
March  terra,  1838,  before  the  Hon.  John  Pearson,  the  plaintifi' 
below,  McKee,  offered  in  evidence  papers  purporting  to  be 
copies  from  a  justice's  docket,  of  the  county  of  Wayne,  in  the 
State  of  Indiana,  of  three  judgments  in  favor  of  McKee,  assignee 
of  Josiah  and  David  Reynolds,  against  said  Traders.  The  judg- 
ments were  not  certified  by  the  justice  before  whom  they  were 
rendered  ;  but  one  Thos.  S.  Doughty,  as  justice  of  the  peace  of 
the  county  of  Wayne,  and  State  of  Indiana,  certified  that  the  said 
transcripts  were  true  copies  from  the  docket  of  William  Dunham, 
Esq.,  which  docket  had  legally  come  into  his  possession,  as  the 
successor  of  said  Dunham  in  office.  The  clerk  of  the  Wayne 
county  Circuit  Court  certified  as  to  the  capacity  of  Doughty,  and 
the  judge  of  the  sixth  Judicial  Circuit  in  Indiana,  certified  as  to 
the  capacity  of  the  said  clerk.  But  there  was  nothing  to  show  that 
Dunham  was  a  justice  of  the  peace  at  the  time  of  the  rendition 
of  said  judgments,  or  that  he  had  jurisdiction  of  the  person,  or 
subject  matter  of  the  suit.  The  defendants  objected  to  the  ad- 
mission of  the  said  justice's  judgments  in  evidence ;  the  Court 
overruled  the  objection,  and  admitted  the  same  to  be  read  in  evi- 
dence ;  to  which  decision  the  said  Traders'  counsel  excepted. 
Judgment  was  rendered  for  the  appellee,  and  the  cause  was  re- 
moved into  this  Court  by  appeal. 

J.  Butterfield  and  J.  H.  Collins,  for  the  appellants,  cited 
1  Story's  Laws  U.  S.  93,  947  ;  4  Cowen  527  ;  5  Wend.  268  ; 

1  Johns.  Cases  228;  1  Caines  191,   note   a;  3  Caines  152;  8 

Cowen  311  ;  19  Johns.  33, 162  ;  15  Johns.  140. 

G.  A.  0.  Beaumont  and  G.  Spring,  cited  1  Stark.  Ev.  232. 

Lockwood,  Justice,  delivered  the  opinion  of  the  Court : 
This  was  originally  an  action  commenced  before  a  justice  of 
the  peace,  and  was  brought  by  appeal  into  the  Circuit  Court  of 
Cook  county.  It  appears  from  the  bill  of  exceptions  taken  in  the 
cause,  that  the  action  was  founded  on  several  judgments  obtained 
before  a  justice  of  the  peace  in  the  State  of  Indiana,  by  McKee, 
against  Moses  S.  and  Tegal  Trader.  The  defendants  below  ob- 
jected to  the  transcripts  of  the  judgments  rendered  by  the  justice 
of  the  peace,  as  evidence  in  the  cause  ;  which  objection  the  Court 
overruled,  and  received  the  transcripts  in  evidence,  and  gave 
judgment  for  the  plaintiff  below.  Among  other  errors  relied  on, 
is  the  following,  to-vit,  That  it  does  not  appear  from  the  evi- 
dence offered,  that  the  justice  before  whom  the  judgments  purport 
to  have  been  rendered,  had  any  jurisdiction  over  the  persons  of 
the  defendants,  or  over  the  subject  matter  of  said  actions.     The 
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law  is  well  settled,  that  in  courts  not  of  record,  in  order  to  justify 
their  taking  cognizance  of  a  cause,  their  jurisdiction  must  affirm- 
atively appear.  In  order  to  have  received  these  transcripts  in 
evidence,  it  was  incumbent  on  the  plaintiff  to  have  shown,  that  by 
the  laws  of  Indiana,  the  justice  of  the  peace  had  jurisdiction 
over  the  subject  matter  upon  which  he  attempted  to  adjudicate. 
The  laws  of  Indiana,  giving  jurisdiction  to  justices  of  the  peace, 
not  having  been  produced  on  the  trial  below,  the  reception  of  the 
transcripts  in  evidence,  was  illegal.  The  correctness  of  the  mode 
of  certifying  these  transcripts  by  the  clerk  of  the  Circuit  Court, 
was  also  questioned  on  the  argument.  No  statute  of  Indiana  was 
shown,  authorizing  the  clerk  of  the  Circuit  Court  to  give  certifi- 
cates in  relation  to  proceedings  before  justices  ;  and  in  the  absence 
of  such  statutory  authority,  the  clerk  of  the  Circuit  Court  could 
not  give  a  certificate  that  would  be  evidence  in  a  court  of  justice.* 

The  judgment  below  is  reversed  with  costs. 

Judgment  reversed. 

(a)  Buntain  vs.  Bailey  27  111.  R.  410.    8  Ind.  R.  453.,  and  Ante  513. 


Note.  From  the  numerous  conflicting  decisions  of  the  courts  of  the  several  States,  it  is 
extremely  difficult  to  determine  the  mode  of  authenticating  judgment  of  justices  of  the 
peace,  or  proving  them  in  evidence,  where  actions  are  brought  upon  them  in  a  different 
State  from  that  in  which  they  were  rendered.  The  force  and  effect  of  these  jndgments,',when 
proved,  has  also  been  a  subject  of  much  contradictory  adjudication.  In  New  Hampshire 
it  is  held  that  they  cannot  be  authenticated  under  the  act  of  Congress,  and  they  are  there- 
fore regarded  as  foreign  judgments,  leaving  the  whole  matter  open  to  re-investigation. 
Robinson  v,  Prescott.  4  N.  H.  Rep.  450 ;  Mahurin  v.  Bickford,  6  N.  H.  Rep.  567.  The  same 
doctrine  prevails  in  Massachusetts,  New  York,  and  Ohio.  Warren  v.  Flagg,  2  Pick.  448  ; 
Silver  Lake  Bank  v.  Harding,  5  Hammond  545-6 ;  1  Wright  127,  430  ;  Thomas  v.  Robinson, 
3  Wend.  263,  269  ;  Sheldon  v  Hopkins,  7  Wend.  435. 

In  Connecticut  and  Vermont,  a  different  rule  seems  to  prevail.  Bissell  v.  Edwards,  5 
Day  363 ;  Starkweather  v.  Loomis,  2  Vermt.  R.  573-4.  In  Indiana,  the  question  seems  not 
to  have  been  fully  settled.  Cole  v.  Driskell,  note,  1  Btackf.  16  ;  Collins  v.  Modisett,  1 
Blackf.  60  ;  Cone  v.  Colton,  2  Blackf.  84  and  note  ;  Holt  v.  Alloway,  2  Blackf.  Ill  and  note. 

Foreignjudgments  are  proved.  1.  By  an  exemplification  under  the  Great  Seal.  2.  By  a 
copy  proved  to  be  a  true  copy.  3.  By  the  certificate  ofjan  officer  authorized  by  law.  which 
certificate  must  itself  be  properly  authenticated,  2  Cranch.  187,  238  ;  6  N.  H.  Rep.  567.  570  ; 
2  Caines  155  et  seq.  Other  modes  of  authentication,  inferior  in  their1  character,  will  be  al- 
lowed, if  these  be  beyond  the  reach  of  a  party.  2Munf.  53  :  3  Call  446  ;  3  Wash.  C.  C. 
R.  201-3. 

In  New  Hampshire,  where  a  copy  of  a  justice's  judgment  rendered  in  Vermont,  was 
sought  to  be  introduced  in  evidence, certified  by  the  county  clerk.it  was  held  that  it  could  not 
be  admitted:  but  if  it  had  been  shown  that  by  the  laws  of  Vermont,  the  records  of  the 
justice  had  been  deposited  in  the  office  of  the  county  clerk,  and  that  he  was  the  proper 
officer  to  certify  the  same,  perhaps  it  would  have  been  sufficient.    6  N.  H.  567-70. 

Where  the  machinery  of  a  court  is  resorted  to  for  the  purpose  of  authenticating  its  re- 
cord, if  such  court  have  no  seal  by  which  the  copy  can  be  clothed  with  an  exemplification, 
that  fact  should  be  proved,  or  the  copv  cannot  be  admitted.  Talcott  v.  The  Deleware  Ins. 
Co.,  2  Wash.  C.  C.  R.  449 ;  See  7  Cowen  434 ;  2  Wend.  411 ;  5  Wend.  375,  387,  391 ;  8  Mass. 
273. 

In  Pennsylvania  it  has  been  decided  that  if  a  court  of  another  State,  whose 
doings  are  sought  to  be  proved,  is  so  constituted  that  it  cannot  comply  with  the 
requisitions  of  the  act  of  Congress,  for  want  of  a  clerk,  its  proceedings  may  be 
proved  as  if  such  court  were  strictly  a forleign  court;  and  accordingly,  a  proceed- 
ing of  justices  of  the  peace  of  New  Jersey,  condemning  a  vessel,  &c,  for  gathering 
clams  and  oysters  in  contravention  of  a  statute  of  New  Jersey,  was  proved  by  the 
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production  of  a  copy  of  the  original  record,  signed  by  the  justices,  and  by  proving  by  ;i 
witness  its  identity  with  the  original,  and  the  signature  of  the  justices,  and  that  they  were 
at  the  time  justices  of  the  peace,  and  that,  the  court  had  no  seal.  Keau  v.  Rice,  12  Serg.  & 
Eawle,  303,  4-S. 

In  Kentucky,  the  record  of  a  Territorial  court  not  provable  under  the  act  of  Congress. 
was  held  to  be  sufficiently  authenticated  by  the  certificate  of  the  clerk  under  the  seal  of 
the  court,  and  the  attestation  of  the  Governor  under  the  seal  of  the  Territory.  Haggiu 
v.  Squires,  3  Bibb  334-5.  It  has  also  been  held  in  that  State,  that  a  judgment  of  a  justice  of 
the  peace  of  another  State,  may  be  proved  under  the  sict  of  Congress.  Scott  v.  Cleaveland, 
5  Monroe  63. 

In  Connecticut  and  Vermont,  it  seems  that  where  a  justice  of  the  peace  has  no  clerk,  he 
may  certify  that  he  is  the  presiding  magistrate  and  clerk  of  the  court,  &c.  Bissell  v.  Ed- 
wards, 5  Day  363 :  Starkweather  v.  Loomis.  3  Vermt.  R.  573-4 ;  Blodget  v.  Jordan,  6 
Vermt.  R.  580. 

In  Ohio,  the  most  usual  mode  of  proving  a  judgment  of  a  justice  of  the  peace  of  another 
State,  is  by  a  transcript  certified  by  the  justice,  and  the  certificate  of  the  clerk  of  the  county, 
where  the  judgment  was  rendered.  Silver  Lake  Bank  v.  Harding,  5  Hammond  546  ;  but  a 
transcript  certified  by  the  justice,  without  the  certificate  of  the  county  clerk,  is  not  suffi- 
cient, though  accompanied  by  a  deposition  of  the  magistrate,  that  he  was  such  justice,  and 
that  he  rendered  the  judgment  on  the  day  of  the  date  thereof,  and  that  he  had  no  clerk  and 
no  seal,  but  acted  as  his  own  clerk ;  yet  it  seems  an  examined  copy  is  sufficient.  1  Wright 
430.  In  this  case  the  deposition  of  the  justice  did  not  state  that  the  transcript  was  an 
examined  copj'. 

The  transcript  of  a  judgment  of  a  justice  in  another  State,  certified  by  him,  and  attested 
by  the  prothonotary.  is  a  "competent  authentication.  Knhn  v.  Miller's  Admrs.,  1  Wright 
137.  The  presiding  judge  of  a  Court  of  Common  Pleas,  has  no  authority  to  attest  a  jus- 
tice's judgment.    Idem. 

The  force  and  effect  to  be  given  to  the  judgment  of  a  justice  of  the  peace  of  another  State, 
is  aiso  held  differently  in  different  States. 

In  Ohio,  the  doctrine  seems  to  be  settled,  that  where  the  judgment  of  a  justice  of  the 
peace  is  duly  proved,  it  is  entitled  to  as  full  faith  and  credit  as  any  judgment  of  a  court, 
authenticated  under  the  act  of  Congress,  and  not  subject  to  re-examination.  See  the 
authorities  cited  from  Hammond  and  Wright's  Reports,  before  referred  to.  The  same  doc- 
trine seems  to  be  held  in  New  York,  with  this  qualification,  that  before  transcript  of  the 
justice  can  be  admitted  in  evidence,  the  statute  of  the  State  where  the  judgment  was  ren- 
dered, conferring  jurisdiction,  must  be  shown.  Thomas  v.  Robinson,  3  Wend.  267  ;  Shel- 
don v.  Hopktns,"7  Wend.  435. 

In  New  Hampshire  and  Massachusetts,  these  judgments  seem  to  be  treated  in  all  re- 
spects as  foreign  judgments,  and  consequently  subject  to  re-investigation.  Betts  v.  Bailey 
12  Pick.  573,  581 ;  6  N.  H.  R.  569. 

In  Kentucky,  where  the  judgment  or  decree  of  a  sister  State  is  produced,  the  court  will 
presume  the  tribunal  rendering  it.  possessed  competent  jurisdiction  and  authority,  and 
that  the  act  done  in  pursuance  of  it.  binds  and  concludes  the  parties.  To  impair  its  full 
force  and  credit,  the  onus  lies  upon  the  party  who  resists  it.  5  Littell  349-50.  Is  not  this 
the  reasonable  doctrine  ? 

In  Curtiss  v.  Gibbs.  1  Pennington  399,  it  was  held  that  the  court,  would  take  judicial 
notice  of  the  constitution,  if  not  of  the  laws  of  a  State.  See  3  Phillips'  Ev.  Cowan  and 
Hill's  Notes,  902,  and  authorities  there  cited. 


..  wiuu.  .-.; ,  ~  ,»  ii^vm  i»i,  j  cauutK  v.  dbju,  i    otuiiui.     I .5— H  ;     ivciiipe  a    jubbsccs  >.     rvi-uiu:u),  u 

Cranch  173;  1  Peters'  C.  O.  R.  30:  Wheeler  v.  Raymond,  8  Cowan  311 ;  McFadin  v.  Gill,  1 
Blackf.  309;  Bowers  v.  Green,  Ante  42. 

In  New  York,  it  has  been  held,  that  where  an  action  is  brought  on  a  justice's  judgment 
of  another  State,  it  is  necessary  to  produce  and  prove  the  statute  creating  the  justice's 
court,  to  see  whether  he  had  jurisdiction.  Thomas  v.  Robinson.  3  Wend.  367  ;  Sheldon  v. 
Hopkins,  7  Wend.  43.">. 

In  Indiana,  where  an  action  was  brought  upon  a  judgment  rendered  in  Ohio,  "upon  the 
return  of  two  writs  of  seire  furies  "not  found."  it  was  held  that  the  return  of  two  nthilt 
would    not,  at  common  law,     authorize  a  judgment;  and  if  there  was  a  statute  in  Ohio, 
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authorizing  a  judgment  upon  such  a  return,  it  must  he  shown  hy  the  party  setting  up  the 
judgment.    Cone  v.  Colton,  2  Blackf.  82,  and  note. 

The  authorities  upon  this  subject  are  collected  in  3  Phillipps'  Kv.,  Cowen  and  Hill's 
notes,  898-907,  1121,  1150,  a  work  of  much  learning,  but  of  little  perspicuity  of  arrangement. 
See  also  4  Cowen,  note,  526-7 ;  1  Srarkie,  Nicklin  &  Johnson's  Ed.  of  1837,  190,  and  author- 
ities there  cited  ;  Mills  v.  Duryee,  7  Cranch  481 ;  2  Peters'  Cond.  R.  578,  where  the  court 
say  that  the  common  law  gives  to  judgments  of  the  State  courts,  the  effect  of  prima  facie 
evidence. 


John  B.  F.  Russell,  plaintiff  in   error  v.  Daniel   Hugu 
nin  and  Hiram  Pearsons,  defendants  in  error. 

Error  to  the  Municipal  Court  of  the  City  of  Chicago. 


The  Court  from  which  an  execution  issues,  after  the  satisfaction  of  a  judgment,  6hould, 
on  motion,  set  aside  the  execution  and  sale  under  it. 

Where  a  judgment  was  recovered  by  H.  against  R.  and  P.,  on  a  note,  and  H.  gave  an  or- 
der toB.,  onH's  attorneys,  for  the  proceeds  of  the  note  when  collected,  and  P.  afterwards 
arranged  the  matter  by  depositing  the  amount  of  the  judgment  with  B.,  and  P.  brought  a 
memorandum  to  that  effect  from  B.  tooneofH.'s  attorneys,  who  was  also  the  general  at- 
torney of  B.,  and  P.  stated  to  the  attorney  that  he  did  not  wish  the  judgment  satisfied, 
but  wished  to  use  the  judgment  so  as  to  protect  himself,  as  the  judgment  was  a  lien  onR's 
real  estate,  to  which  the  attorney  assented,  and  directed  execution  to  issue,  which  was 
issued,  and  the  property  of  R.  sold  under  it,  by  the  sheriff,  who  received  his  instructions 
from  P.,  who  purchased  the  property ;  and  after  the  sale  the  sheriff  paid  over  to  the  at- 
torney P.'s  check  on  B.  for  the  amount  of  the  judgment,  and  the  attorney  receipted  the 
execution,  and  paid  the  check  to  B..  which  was  credited  to  H.  on  the  books  of  B.;  Held 
that  the  judgment  was  satisfied  by  the  arrangement  made  with  B.  before  the  sale,  it  ap- 
pearing that  B.  so  understood  it :  and  it  being  proved  that  P.  had  declared  that  he  had 
paid  it  and  represented  to  a  person  of  whom  he  obtained  a  loan  of  money  on  mortgage, 
that  the  judgment  was  satisfied.  Held,  also,  that  it  was  competent  for  ;H.  or  P.  to  nave 
shown  that  the  payment  to  B.  was  not  in  extinguishment  of  the  judgment. 

Daniel  Hugunin  recovered  a  judgment  in  the  Municipal  Court 
of!  the  City  of  Chicago,  against  John  B.  F.  Russell  and  Hiram 
Pearsons,  who  were  impleaded  with  J.  M.  Faulkner,  upon  a  pro- 
missory note  made  by  Faulkner,  as  principal,  and  Russell  and 
Pearsons,  as  sureties;  and  being  indebted  to  the  Chicago  Branch 
of  the  State  Bank  of  Illinois,  gave  the  Cashier  of  said  Branch, 
an  order  on  Morris  and  Scammon,  his  attorneys,  for  the  proceeds 
of  the  note  when  collected.  Pearsons  deposited  in  said  Branch 
the  amount  of  the  judgment,  and  brought  to  Scammon,  one  of 
Hugunin's  attorneys,  a  memorandum  from  the  Cashier,  that  he 
had  made  a  special  deposit  of  that  amount,  or  something  to  that 
effect,  and  stated  to  him  that  he  did  not  wish  the  judgment  satisfied, 
but  wished  to  use  the  judgment  in  order  to  protect  himself,  as  the 
judgment  was  a  lien  on  his  co-defendant's  real  estate. 

Scammon  assented,  and  directed  an  alias  writ  of   execution   to 
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issue,  but  took  no  other  concern  in  the  matter.  After  the  sale  of 
Russell's  lands  upon  the  alias  execution,  the  deputy  sheriff 
brought  to  Scammon,  the  check  of  Pearsons  for  the  amount  of 
the  judgment,  -which  he  received,  and  receipted  the  execution  as 
the  attorney  of  Hugunin,  and  paid  the  check  over  to  the  Cashier 
of  the  Chicago  Branch  Bank,  who  credited  Hugunin  with  the 
amount. 

Russell,  having  given  notice  to  Hugunin  and  Pearsons  of  his 
intention  so  to  do,  made  a  motion  in  the  Municipal  Court  of  the 
City  of  Chicago,  at  the  April  term,  1838,  the  Hon.  Thomas  Ford 
presiding,  to  quash  the  execution  and  set  aside  the  sale  under  it. 
The  motion  was  resisted  ;  and  on  the  hearing,  numerous  affidavits 
were  read,  in  relation  to  the  declarations  of  Pearsons  at  the  time 
he  made  the  arrangement  with  the  Bank  and  subsequently. 

The  Cashier  of  the  Bank  testified  that  the  amount  arranged 
with  him  by  Pearsons,  was  included  at  the  time  of  the  arrange- 
ment, in  a  note  and  mortgage  executed  by  Pearsons  to  the  Bank,  to 
secure  his  indebtedness  to  the  same,  and  that  he  understood  the 
arrangement  to  be  a  payment  of  the  judgment.  Much  other  tes' 
timony  was  introduced,  the  substance  of  the  material  parts  of 
which  is  stated  in  the  opinion  of  the  Court. 

Jesse  B.  Thomas,  for  the  plaintiff  in  error. 
Giles  Spring,  for  the  defendants  in  error. 

Smith,  Justice,  delivered  the  opinion  of  the  Court  :(1) 

The  plaintiff  in  error  prosecuted  a  motion  to  set  aside  an  alias 
writ  of  fieri  facias  and  the  sale  under  the  same,  of  certain  real 
estate  of  the  plaintiff  in  error,  and  to  compel  the  plaintiff,  in  the 
original  action,  to  enter  satisfaction  of  record,  on  the  ground  that 
the  judgment  had  been  fully  paid  and  satisfied  by  Pearsons,  who 
was  a  co-defendant  with  Russell,  before  the  suing  out  of  the  alias 
writ  of  fieri  facias,  and  before  sale  had  under  the  same.  The 
Municipal  Court  overruled  and  dismissed  the  motion ;  to  which 
opinion  and  order  of  the  Municipal  Court,  the  plaintiff  in  error 
excepted  ;  and  the  facts  on  which  the  application  was  based  and 
resisted,  appear  in  the  bill  of  exceptions. 

From  an  attentive  consideration  of  the  evidence  contained  in 
the  depositions,  we  have  concluded  that  this  evidence  establishes, 

1.  The  payment  of  the  full  amount  of  the  judgment  by  Pear- 
sons, one  of  the  co-defendants,  to  the  agent  of  the  plaintiff  in  the 
original  judgment,  under  a  written  authority  from  Hugunin,  the 
plaintiff,  to  receive  the  same ;  and  that  the  agent  applied  this 
amount  so  received  on  the  judgment  to  the  payment  of  a  bill  of 
exchange  due  by  Hugunin  to  the  Branch  of  the   State  Bank  of 

(1)  Lockwood,  Justice,  gave  no  opinion  in  this  case. 
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Illinois  at  Chicago,  of  which  Hugunin's  agent  was  then  the  Cash- 
ier, the  Bank  being  the  holder  of  the  bill. 

2.  That  after  this  payment  the  alias  writ  of  fieri  facias  was 
issued,  and  placed  in  the  hands  of  the  deputy  sheriff,  Smith,  who 
swears  that  Pearsons,  the  co-defendant  of  Russell,  had  the  entire 
control  of  the  writ  of  execution.  That  he,  Smith,  acted  under 
his  orders,  and  not  the  plaintiff,  Hugunin's,  (who  declared  he  had 
no  longer  any  interest  in  the  cause),  and  sold  the  real  estate  named 
in  his  return,  by  the  directions  of  Pearsons,  who  also  became  the 
purchaser. 

There  are  other  facts  atcending  the  transaction,  showing  clearly 
that  Pearsons,  after  the  payment,  represented  the  judgment  as 
discharged,  and  that  it  was  no  longer  a  lien  on  his  real  estate,  and 
that  he  did  actually  effect  loans  on  mortgage  of  his  real  estate, 
under  such  representations.  We  cannot  doubt,  then,  that  the  pay- 
ment extinguished  this  judgment,  and  that  the  parties  so  intended 
the  payment  should  be  applied.  It  does  not  appear  that  Pear- 
sons owed  to  Hugunin  any  money  on  any  other  account,  and  if 
the  money  so  paid,  was  not  intended  to  be  so  applied,  to  what 
possible  object  was  it  to  be  carried?  Pearsons  would  not  surely 
make  it  a  gratuity ;  and  the  only  rational  inference  to  be  drawn 
from  the  facts,  is,  that  as  it  was  paid  on  the  order  to  Brown,  the 
Cashier  of  the  Bank,  and  corresponded  with  the  amount  of  the 
judgment  and  interest  thereon  up  to  the  day  of  payment,  it  was 
paid  in  extinguishment  thereof .  Brown  so  considered  it,  and  all 
the  parties  at  the  time.  The  subsequent  application  of  Pearsons 
to  Brown,  to  alter  the  entries  on  the  books  of  the  Bank,  shows 
that  it  was  an  after- thought  of  Pearsons,  to  change  the  applica- 
tion for  the  purposes  of  using  the  execution  to  enforce  the  pay- 
ment of  the  judgment  by  Russell  ;  and  it  appears  that  the  real 
estate  of  Russell  was  sold  to  the  amount  of  the  whole  judgment, 
not  for  a  moiety,  which  in  equity  each  party  might  be  liable  only 
to  pay,  as  between  them.  There  is  one  circumstance  which  it 
seems  to  us  is  conclusive  in  this  question.  It  was  competent  for 
Pearsons  or  Hugunin  to  have  shown,  on  the  hearing,  that  the  pay- 
ment to  Brown  was  not  in  extinguishment  of  the  judgment  ;  not 
having  done  so,  the  conclusion  is  irresistible,  that  the  payment 
was  made  on  the  judgment,  and  if  so,  then  it  was  in  satisfaction 
thereof.  Considering  that  the  judgment  was  fully  satisfied  by  the 
payment  to  Brown,  we  are  of  opinion  that  the  judgment  of  the 
Municipal  Court  was  erroneous,  and  should  be  reversed.3 

It  is  therefore  ordered  that  the  judgment  of  that  Court  over- 
ruling the  motion,  and  dismissing  the  same,  be  reversed ;  and 
this  Court  proceeding  to  render  such  judgment  as  the  Municipal 
Court  ought  to  have  done,  do  order  and  adjudge,  that  the  said 
writ  of  alias  fieri  facias,  and  the  sale,  and  all  other  proceedings 
founded  thereon,   be  set   aside  and   annulled,  and  for  nothing 

(a)  1  Story's  Eq.  J.  Sec.  498,  49»  &c  ;  17  Mass.  R.  153.  Gillett  vs.  Sweat,  1  Gil.  R.  483. 
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esteemed,  and  that  the  plaintiff,  Hugunin,  enter  satisfaction  of 
record  on  said  judgment  in  the  Circuit  Court  of  the  county  of 
Cook,  and  that  the  plaintiff  in  error  recovers  his  costs  in  this 
Court  and  the  Court  below.  And  it  is  further  ordered,  that  the 
clerk  of  this  Court  certify  this  judgment  to  the  clerk  of  the  Cir- 
cuit Court  of  the  county  of  Cook,  where  the  records  and  pro- 
ceedings of  the  said  Municipal  Court  have  been  transferred  by 
the  law  abolishing  the  said  Municipal  Court,  in  order  that  the 
said  Circuit  Court  shall  do  what  of  right  ought  to  be  done  in  the 
premises,  to  give  effect  to  this  judgment,  and  cause  satisfaction  of 
record  to  be  entered  on  said  judgment. 
Judgment  reversed. 


Calvin  Cushman,    plaintiff  in  error  v.  E.  J.  Rice    and 
Fitch  E.  Doolittle,  defendants  in  error, 

Error  to  Fayette. 

The  statute  allowing  causes  to  be  taken  to  the  Circuit  Court  by  certiorari,  requires  the 
petition  for  that  surpose  to  set  forth  that  the  judgment  complained  of,  was  not  the  r'e- 

>sult  of  negligence  on  the  part  of  the  petitioner,  and  that  in  his  opinion  it  is  unjust, — 
setting  forth  wherein  the  injustice  consists.  It  must  also  allege  that  it  was  not  in  the 
power  of  the  party  to  take  an  appeal  in  the  ordinary  way  ;  and  set  forth  particularly  the 
circumstances  that  prevented  him  from  so  doing. 

Absence  from  the  county,  and  ignorance  of  the  rendition  of  a  judgment  by  a  justice  of 
the  peace,  against  a  plaintiff,  upon  a  note  lodged  with  the  justice  for  collection,  are  not 
a  sufticient~excuse  for  not  taking  an  appeal  in  the  ordinary  way,  and  do  not  author- 
ize the  allowance  of  a  writ  of  certiorari. 

SenMe,  That  where  a  writ  of  certiorari  to  remove  a  cause  from  a  justice  of  the  peace  to 
the  Circuit  Court,  is  improvidently  allowed,  the  Circuit  Court  should  quash  the  writ 
and  dismiss  the  appeal.  * 

The  proceedings  in  this  cause  in  the  Fayette  Circuit  Court,. 
were  had  at  the  April  term,  1839,  before  the  Hon.  Sidney  Breese. 
That  Court  quashed  the  writ  of  certiorari,  and  dismissed  the 
appeal.  The  plaintiff  excepted,  and  brought  the  cause  to  this 
Court  by  writ  of  error. 

The  petition  of  the  plaintiff  to  the  Probate  Justice,  for  a  writ 
of  certiorari,  states  "That  some  time  in  the  month  of  July  last, 
he  placed  in  the  hands  of  one  Allen  McPhail,  Esq.,  a  justice  of 
the  peace  of  said  county  of  Fayette,  a  note  of  hand  for  collection, 
on  E.  J.  Rice  and  F.  E.  Doolittle,  on  which  suit  was  commenced 
by  summons,  and  the  trial  was  had  on  the  27th  day  of  August, 
1838,  in  the  absence  of  your  petitioner,  and  the  said  justice, 
after  hearing  the  matter  and  receiving  various  testimony  wholly 
inadmissible   and    irrevelant,    determined    and    gave  judgment 
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against  your  petitioner  for  the  costs  of  suit.  At  the  time  said 
judgment  was  rendered  against  your  petitioner,  he  was  absent 
from  the  county,  and  was  not  informed,  nor  did  he  know,  that 
said  judgment  was  given  against  him,  until  after  the  expiration 
of  the  twenty  days  allowed  by  law  for  taking  appeals  ;  and  he 
was  wholly  and  entirely  prevented  from  taking  an  appeal,  in 
consequence  of:  his  absence  from  the  county,  and  his  inability  to 
get  to  Vandalia.  He  further  states  that  said  suit  was  commenced 
on  a  promissory  note  for  the  payment  of  money,  for  a  good  and 
valuable  consideration,  and  the  said  justice  should,  and  of  right, 
according  to  law,  ought  to  have  given  judgment  for  your  peti- 
tioner, when,  in  fact,  he  erroneously  gave  judgment  against  him. 
and  in  favor  of  the  defendant  in  said  suit." 

A.  P.  Field,  for  the  plaintiff  in  error. 

L.  Davis  and  F.  Forman,  for  the  defendants  in  error. 

Wilson,  Chief  Justice,  delivered  the  opinion  of  the  Court : 

This  case  was  taken  from  the  judgment  of  a  justice  of  the 
peace,  to  the  Circuit  Court,  by  writ  of  certiorari,  as  allowed  by 
statute  ;  and  by  that  Court  the  cause  was  dismissed.  From  this 
decision  the  plaintiff  below  has  appealed  to  this  Court.  The 
statute  allowing  causes  to  be  taken  to  the  Circuit  Court  in  certain 
cases,  requires  the  petition  for  that  purpose  to  set  forth  that  the 
judgment  complained  of,  was  not  the  result  of  negligence  on  the 
part  of  the  petitioner,  and  that  in  his  opinion  it  is  unjust, — set- 
ting forth  wherein  the  injustice  consists.  It  must  also  allege 
that  it  was  not  in  the  power  of  the  party  to  take  an  appeal  in  the 
ordinary  way  ;  and  set  forth  particularly  the  circumstances  that 
prevented  him  from  so  doing.  This  last  requisition  of  the  statute 
has  not  been  complied  with  in  this  case.  The  petition  alleges 
no  other  reason  for  not  taking  an  appeal  within  the  time  limited 
by  law,  than  absence  from  the  county,  and  ignorance  of  the  judg- 
ment rendered  by  the  magistrate.  This  is  not  a  sufficient  excuse 
to  except  the  case  from  the  ordinary  mode  of  appeal.  When  a 
party  brings  an  action,  he  is  bound  to  attend  to  it  through  all  its 
stages,  either  by  himself  or  agent,  and  if  he  omits  to  do  so,  he 
must  abide  by  the  consequences  of  his  inattention,  unless  he  set 
out  with  precision,  such  facts  and  chcumstances  as  show  that  it 
was  not  in  his  power  to  take  an  appeal  in  the  ordinary  way,  by 
the  exercise  of  every  reasonable  degree  of  attention  and  care. 
This  has  not  been  dene  by  the  appellant  in  this  case.a 

The  Circuit  Court  decided  correctly,  therefore,  in  dismissing 
the  cause  ;  and  the  decision  must  be  affirmed  with  costs. 

Judgment  affirmed. 

Note.    See  Yunt  i\  Brown,  Ant?  264. 

(a)  White  vs.  Fry,  2  Gil.  R.  W;  Lord  vs.  Burke,  i  Gil.  R.  363;  Cook  VS.  Hoyt,  13  111.  R. 
146;  Murray  VS.  Murphy,  16  111.  R.  275. 
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Palmer    Holmes,    appellant  v.    George  B.  Parker  and 
Samuel  H.  McCrory,  appellees. 

Appeal  from  Peoria. 

Where  papers  which  are  lodged  in  the  clerk's  office,  but  are  not  marked  filed,  are  incor- 
porated into  a  record  from  the  Court  below,  a  writ  of  certiorari  may  be  issued  to  the 
clerk,  to  send  up  a  true  record. 

Where  a  bill  of  exceptions  signed  and  sealed  by  the  judge,  and  an  appeal  bond  were 
lodged  in  the  clerk's  office  but  r<ot  marked  filed :  Held  that  they  were  not  part  of  the 
record  in  the  cause,  and  that  the  appeal  must  be  dismissed. 

At  the  December  term,  1838,  of  this  Court,  the  attorney  for 
the  appellee,  made  affidavit  that  so  much  of  the  record  in  this 
cause,  as  stated  that  an  appeal  was  prayed  and  granted,  and  a 
bill  of  exceptions  tendered,  allowed,  signed,  and  sealed,  and  or- 
dered to  be  made  a  part  of  the  record,  which  was  done,  &c.  (al- 
though a  correct  statement  of  what  transpired  in  Court, )  was  an 
interpolation  of  the  person  who  transcribed  the  record,  and  obtained 
a  writ  of.  certiorari  to  the  Court  below,  to  send  up  a  true  record. 

The  clerk,  in  obedience  to  the  writ,  certified  that  among  the 
papers  in  the  case,  were  the  bill  of  exceptions  signed  and  sealed 
by  the  judge,  and  the  appeal  bond  mentioned  in  the  exemplifica- 
tion of  the  record  before  sent  up,  but  the  same  were  not  marked 
filed. 

At  the  present  term  of  this  Court,  the  counsel  for  the  appellees 
moved  to  dismiss  the  appeal,  because  the  record  show  no  order 
granting  the  appeal.  Thereupon  the  counsel  for  the  appellant 
moved  to  quash  the  writ  of  certiorari  and  return  thereto,  on  the 
ground  that  such  a  writ  can  only  be  issued  upon  an  allegation  of 
a  diminution  of  the  record. 

W.  Frisby  and  G.  T.  Metcalf,  for  the  appellees. 

S.    T.    Logan,  for  the  appellant. 

Per    Curiam  : 

The  certiorari  was  properly  granted.  If,  in  a  case  like  the 
present,  the  writ  could  not  issue,  there  might  be  no  remedy  for 
an  interpolation  of  a  record. 

The  appeal  must  be  dismissed. 

Appeal    dismissed. 

Note.    See  Mitchsltree  v.  Sparks,  Ante  1-2-2  ;  Vanlandingham  v.  Fellows  et  al.,  Ante  333. 
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Brooke  et  al.v.  The  Town  of  Jacksonville. 


Samuel  Brooks  and  Murray  McConnell  appellants 
v.  The  President  and  Trustees  of  the  Town  of 
Jacksonville,  appellees. 

Jippeal  from  Morgan. 

On  appeal  from  the  Circuit  to  the  Supreme  Court,  a  variance  between  the  amount  of  the 
judgment  appealed  from,  and  the  amount  recited  in  the  bond,  is  fatal,  though  the  vari- 
ance occured  through  the  mistake  or  inadvertence  of  the  clerk  of  the  Circuit  Court. 

Where  an  appeal  is  dismissed,  the  Court  will  not  premit  the  transcript  of  the  record  to  be 
withdrawn  for  the  purpose  of  bringing  a  writ  of  error. 

In  this  case  judgment  was  rendered  in  the  Morgan  Circuit 
Court  for  $50  debt  and  $11,55  damages.  In  the  condition  of 
the  bond,  the  judgment  was  recited  as  for  $61  and  $50.  The 
deputy  clerk  who  transcribed  the  record,  made  affidavit  that  he 
filled  up  the  bond,  and  that  the  variance  happened  through  his 
mistake  and  inadvertence. 

The  appellees  moved  to  dismiss  the  appeal  on  account  of  the 
variance. 

Wm.  Brown,  for  the  appellees. 

M.  McConnell,  for  the  appellant. 

Per  Smith,  Justice: 

This  cause  must  be  decided  upon  first  principles.  If  suit 
should  be  brought  on  this  bond,  the  allegations  could  not  be  sup- 
ported by  proof. 

This  is  not  like  th£  case  of  a  variance  between  a  judgment  and 
an  execution. 

The  appeal  must  be  dismissed/ 

Appeal   dismissed. 

McConnell  thereupon  moved  the  Court  for  leave  to  withdraw 
the  transcript  of  the  record,  for  the  purpose  of  bringing  a  writ 
of  error. 

Per  Smith,  Justice: 

This  motion  must  be  denied.  The  transcript  has  become  a 
part  of  the  records  of  this  Court,  and  cannot  be  withdrawn." 

Motion  denied. 

Variances:  Pearsons  ?'.  Lee,  AatelM;  Felt  v.  Williams,  Ante 306 ;  Leidig  v.  Rawson, 
Ante  272;  Hull  v.  Blaisdell  et  al.,  Ante  332;  Peyton  et  al.  V.  Tappan,  Ante  388;  Linn  v. 
Buckingham,  AvteAbl. 

(a)  Bond  may  be.  amended.    Willenborg  vs.  Murphy,    40  111.  R.  46. 

(b)  See  Carson  vs.  Merle,  3  Scam.  R.  189 ;  Lee  vs.  Hicks,  3  Scam  R.  160. 
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James    Herrington,  appellant  v.  Gurdon  S.  Hubbard, 

appellee. 


Appeal  from    Cook. 


Where  A  entered  into  a  contract  with  B,  for  the  purchase  of  real  estate,  the  considera- 
tion of  which  was  to  be  paid  in  instalments,  the  first  on  some  particular  day,  and  the 
residne  at  stated  periods  thereafter,  the  deed  to  be  executed  and  delivered  on  payment 
of  the  first  instalment ;  and  B  refused  to  execute  the  deed  in  pursuance  of  the  agree- 
ment, and  A  thereupon  instituted  proceedings  at  law  for  the  recovery  of  the  money 
paid  on  the  contract;  Held  that  the  institution  of  a  suit  for  the  recovery  of  the  money 
paid,  is,  in  legal  contemplation,  a  virtual  rescission  of  the  contract;  and  A  cannot 
afterwards  compel  the  specific  execution  thereof  in  a  court  of  equity. 

Under  such  circumstances,  B  is  at  perfect  liberty  to  treat  the  agreement,  as  rescinded, 
and  a  contract  afterwards  made  by  him  for  the  sale  of  the  same  premises  to  a  third 
person,  for  a  valuable  consideration,  is  valid.  The  proceeding  is  to  be  considered  as  a 
disaffirmance  of  the  contract,  and  is,  in  legal  contemplation,  notice  to  every  person  of 
such  fact. 

The  bringing  of  a  suit  to  recover  back  the  consideration  money,  after  a  breach  of  the 
contract,  is  equivalent  to  an  express  disaffirmance  of  the  contract,  and  to  be  regarded 
as  sufficient  evidence  ot  the  determination  of  the  party  to  treat  it  as  rescinded,  as  the 
consideration  can  only  be  recovered  back  on  the  ground  of  a  disaffirmance  of  the 
contract. 

A  specific  performance  of  a  contract  will  not  be  decreed  where  a  party  has  treated  it  as 
rescinded  by  suing  to  recover  back  the  consideration  paid  upon  the  contract. 

A  party  cannot  proceed  to  recover  in  an  action  at  law  the  consideration  paid  on  a  con- 
tract, and  proceed  concurrently  in  a  Court  of  Equity  lor  a  specific  performance  of  the 
same  contract :  because  a  recovery  at  law  is  based  on  an  actual  or  cons'ruetive  dis- 
affirmance of  the  contract ;  and  a  party  cannot  obtain  a  decree  for  the  specific  execution 
of  a  contract,  by  a  judgment  at  law,  pronounced  disaffirmed. 

Semble,  That  an  action  of  covenant  to  recover  damages  for  the  non-performance  of  a 
contract  may  be  proceeded  in  concurrently,  with  proceedings  in  chancery  to  compel  a 
specific  performance. 

If  the  answer  to  a  bill  in  chancery  discloses  an  interest  in  a  third  person,  in  the  subject 
matter  of  the  suit,  he  should  be  made  a  defendant  in  the  bill,  that  he  may  have  an  op- 
portunity of  defending  his  interests,  which  might,  otherwise  be  taken  away  from  him 
without  a  hearing. 

The  rule  is  almost  inflexible,  certainly  so  where  it  can  be  done  without  extraordinary 
difficulty,  or  where  the  defendants  are  not  very  numerous,  and  do  not  reside  in  remote 
and  distant  countries,  that  all  parties  in  interest  shall  be  made  defendants,  so  that  no 
decree  may  be  made  which  would  affect  their  interests  without  their  being  heard. 

Courts  will  take  notice  of  the  omission  of  proper  defendants  in  the  bill,  though  no  de- 
murrer be  interposed,  when  it  is  manifest  that  the  decree  will  have  the  effect  of  de- 
priving them  of  their  legal  rights. 

This  cause  was  tried  before  the  Hon.  Thomas  Ford,  at  the 
May  term,  1836,  of  the  Cook  Circuit  Court,  on  the  chancery 
side  thereof. 

The  facts  in  the  case,  as  disclosed  by  the  pleadings,  show,  that 
some  time  in  February,  1835,  the  complainant,  Hubbard  entered 
into  an  agreement  with  Herrington,  the  defendant,  for  the  pur- 
chase of  a  tract  of  land  containing  fifty  acres,  upon  the  following 
terms;  to  wit :  "Five  hundred  dollars  to  be  paid  by  the  said 
Hubbard  to  the  said  Herrington  on  the  delivery   of  the    deed   of 
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the  same,  on  or  before  the  first  day  of  April  next ;  Thirteen  hun- 
dred and  seventy-five  dollars  to  be  paid  within  eighteen  months 
from  this  date  without  interest :  Thirteen  hundred  and  seventy- 
five  dollars  to  be  paid  within  eighteen  months  from  this  date,  with 
interest  at  six  per  cent. ,  and  five  hundred  dollars  within  the  month 
of  May  next  without  interest.  The  said  Herrington  to  make  a 
good  and  sufficient  warranty  deed,  in  fee  simple,  released  from  the 
right  of  dower ;  and  the  said  Hubbard  to  make  the  payments  as 
aforesaid." 

The  bill  avers,  "  That  the  complainant  paid  the  said  sum  of 
five  hundred  dollars,  on  or  before  the  first  day  of  April  aforesaid, 
and  that  he  has  always  been  ready  and  willing  to  perform  his  part 
of  said  agreement  ;  and,  on  having  a  good  deed  from  Herrington 
for  the  premises,  is  willing  to  pay  the  residue  of  the  purchase 
money  according  to  the  agreement."  It  also  avers,  "Tnat  Her- 
rington refuses  to  perform  on  his  part." 

On  the  2nd  of  May,  the  complainant  prosecuted  an  action  of 
covenant  against  Herrington,  to  recover  damages  for  the  non-per- 
formance of  his  agreement.  On  the  Tth  of  same  month,  the 
complainant  instituted  other  proceedings  against  the  said  Herring- 
ton, to  wit,  an  action  of  assumpsit,  for  the  recovery  of  the 
money  which  he  had  paid  upon  the  first  instalment.  Afterwards, 
to  wit,  on  the  30th  May,  and  before  the  filing  of  this  bill,  Her- 
rington, regarding  the  contract  as  rescinded  by  the  prosecution  ©f 
the  action  of  assumpsit,  entered  into  a  negociation  with  one 
Truman  G.  Wright,  for  the  sale  of  the  said  land,  which  resulted 
in  a  written  contract  to  sell  on  the  3d  of  June  following,  upon 
which  day,  the  defendant  Herrington,  in  good  faith,  and  for  a 
valid  consideration,  executed  a  deed  in  fee  of  said  premises  to  the 
said  Wright.  On  the  5th  day  of  June,  two  days  after  the  execu- 
tion and  delivery  of  the  deed  to  Wright,  Hubbard  made  a  tender 
of  $478,11,  to  Herrington,  with  a  mortgage  ready  executed  and 
notes  to  secure  the  residue  of  the  purchase  money,  which  he  re- 
fused on  the  ground,  That  said  Hubbard  had  waived  all  right  to 
a  conveyance  by  prosecuting  the  defendant,  Herrington,  for  a  re- 
covery of  the  money  paid  on  the  contract.  After  the  refusal  of 
the  tender,  and  on  the  same  day,  the  complainant  filed  this  bill 
for  a  specific  performance  of  the  agreement,  and  abandoned  his 
suits  at  law. 

The  cause  came  on  to  a  hearing,  and  the  Court  decreed  that 
Herrington  should  convey  the  lands  set  forth  in  the  bill  by  metes 
and  bounds,  to  the  complainant.  Herrington  appealed  to  this 
Court. 

J.  H.  Collins  and  Giles  Spring,  for  the  appellant,  assigned 
causes  of  error,  and  relied  upon  the  following  points  and  authori- 
ties : 
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1st.  That  the  said  complainant  had  not  shown  a  performance  of 
the  agreement  set  forth  in  the  bill,  in  respect  to  the  first  payment 
of  $500,  therein  agreed  to  be  paid  on  the  delivery  of  the  deed, 
on  or  before  the  first  day  of  April,  1835.     Breese  273  ;  Id.  28. 

2d.  That  the  said  Hubbard  has  not  performed  his  part  of  the 
said  agreement,  as  it  regards  the  second  payment,  which  was  to 
have  been  made  in  the  month  of  May. 

3d.  That  the  said. Hubbard,  by  his  neglect  to  make  the  first 
and  second  payments,  and  by  prosecuting  his  actions  at  law  for 
a  supposed  breach  of  a  contract,  and  to  recover  back  the  money 
advanced,  abandoned  the  contract,  at  least  so  far  as  to  forfeit  all 
right  to  the  aid  of  a  court  of  equity,  to  enforce  a  specific  per- 
formance. 

4th.  That  the  said  Herrington  has  sold  the  said  premises  to 
an  innocent  purchaser  prior  to  the  filing  of  the  said  bill,  and 
could  not  therefore  be  decreed  specifically  to  perform  said  con- 
tract.    Sugden's  Vendors  158  ;  R.  L.  587,  §  5  ;  Gale's  Stat.  663. 

5th.  That  said  bill  is  defective  for  want  of  proper  parties  de- 
fendants. The  rule  in  regard  to  bills  for  relief,  is,  that  every 
person  who  is  at  all  interested  in  the  event  of  a  suit,  or  necessary 
to  the  relief,  must  be  a  party,  in  order  to  enable  the  Court  to 
settle  the  rights  of  all,  and  make  a  complete  and  definite  decree 
upon  the  matter.  Edwards'  Treatise  on  parties  in  Equity  ;  2 
Cooper's  Equity  Reports  33. 

6th.  Time  is  an  essential  part  of  this  contract,  and  the  com- 
plainant was  bound  if  he  intended  to  insist  on  having  the  land  so 
to  regard  it.  1  Johns.  Ch.  370  ;  Sugden  onVen.  265  ;  4  Johns. 
Ch.  559. 

Walter  B.  Scates  and  James  Grant,  for  the  appellee,  re- 
lied upon  the  following  points  and  authorities  : 

Time  is  not  to  be  considered  in  Equity  as  of  the  essence  of 
a  contract.  3  Vesey,  Jr.  692  ;  Hov.  Sup.  to  Ibid.  318  ;  7  Vesey, 
Jr.  202  ;  7  Ibid.  264  ;  12  Ibid.  326 ;  12  Ibid.  373  ;  13  Ibid. 
289  ;  14  Ibid.  432  ;  18  Ibid.  335 ;  19  Ibid.  219  ;  1  Simmons 
and  Stewart  190  ;  5  Serg.  and  Rawle  323. 

Smith,  Justice,  delivered  the  opinion  of  the  Court : 
Hubbard  filed  his  bill  against  Herrington  in  the  Cook  Circuit 
Court,  to  compel  the  specific  performance  of  a  written  contract 
to  convey  fifty  acres  of  land,  for  the  consideration  of  $3,750, 
payable  by  instalments,  at  different  periods  of  time.  It  is  deemed 
unimportant  to  the  decision  of  the  cause,  to  state  with  pre- 
cision the  terms  of  the  contract,  or  the  facts  attendant  on  the  first 
payment,  and  the  subsequent  overture  and  negotiations  between 
the  parties,  to  carry  out  the  objects  of  the  agreement,  as  they  ap- 
pear from  the  evidence,  because  it  is  supposed  that  there  are 
three   highly  important  points    developed  by  other  evidence,  on 
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which  the  decision  of  the  case  must  of  necessity  rest,  indepen- 
dent of  these. 

It  appears  that  Hubbard  previous  to  the  filing  of  his  bill  in 
equity,  commenced  in  the  Cook  Circuit  Court  two  actions  at  law, 
against  Herrington,  on  this  same  contract :  the  first  on  the  2d  of 
May,  1835,  in  covenant,  to  recover  damages  from  Herrington 
for  the  non-performance  of  the  contract  on  his  part ;  and  the 
second  on  the  9th  of  May,  of  the  same  year,  in  assumpsit,  to  re- 
cover back  the  amount  of  the  consideration  money  paid  by  him. 
Both  of  these  suits  were  subsequently  dismissed,  and  the  cause 
in  equity  instituted. 

On  the  3d  of  June,  1835,  and  before  the  filing  of  the  bill  in 
equity,  Herrington  entered  into  a  written  contract  with  one  Tru- 
man G.  WrightB  to  sell  and  convey  the  same  lands  to  him,  for 
the  consideration  of  $7,440  ;  and  on  the  23d  of  the  same  month 
actually  executed  and  delivered  to  Wright  a  full  and  absolute 
conveyance  of  these  lands,  which  was  placed  for  record  in  the 
office  of  the  Recorder  of  the  county  of  Cook,  on  the  1st  of  July 
following.  From  these  facts,  which  are  incontrovertible,  three 
questions  arise :  First,  was  not  the  institution  of  the  action  of  as- 
sumpsit, a  virtual  rescinding  of  the  contract  between  Hubbard 
and  Herrington,  and  in  legal  contemplation  must  it  not  be  so 
considered  ?  Secondly,  was  not  Herrington  and  Wright  justified 
in  so  considering  it ;  and  is  not  the  contract  and  sale  between 
them  for  these  lands  valid,  Wright  being  a  purchaser  for  a  valu- 
able consideration  ?  Thirdly,  ought  not  Wright  to  have  been 
made  a  party  in  the  suit ;  and  if  so,  is  not  the  decree  erroneous 
for  the  omission  to  name  him  in  the  bill  ? 

Whatever  may  have  been  the  state  of  facts  between  the  par- 
ties, as  it  regards  the  payment  of  the  first  instalment,  and  the 
readiness  of  Hubbard  to  complete  the  others  after  the  time  for 
the  second  payment  had,  expired,  there  would  seem  to  be  no  ra- 
tional doubt  that  Hubbard  had  determined  to  treat  the  contract 
as  rescinded,  by  the  acts  of  the  parties,  in  their  non-compliance 
to  carry  it  into  execution  at  the  precise  time  stipulated. 

He  first  institutes  his  action  of  covenant  to  recover  damages 
for  the  non-performance  by  Herrington  of  his  portion  of  the 
agreement  ;  and  afterwards  brings  his  action  to  recover  back  the 
consideration  money  paid.  We  think  this  is  sufficient  evidence 
of  his  determination  to  treat  the  contract  as  rescinded  ;  and  that 
it  is  equivalent  to  an  express  disaffirmance  of  it.  Such  must  be 
the  legal  intendment  of  his  act  ;  for  he  certainly  could  not  reco- 
ver back  the  consideration  money  paid,  but  on  the  ground  of  a 
disaffirmance. 

Herrington,  then,  had  a  right  so  to  consider  it ;  and  was  at 
liberty  to  treat,  and  enter  into  a  contract,  with  Wright  for  a  sale 
to  him  of  the  lands.     Wright  finding  this  suit  pending  must  have 
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considered  it  a  disaffirmance  ;  (and  we  are  justified  in  presuming 
that  Wright  had  notice,  because  the  proceeding  in  legal  contem- 
plation is  notice  to  every  person)  and  felt  that  he  might  legally 
enter  into  a  contract  with  Herrington  for  the  sale  and  purchase 
without  the  existence  of  any  obstacle  ;  and  accordingly  did  so, 
and  consummated  the  purchase  on  the  23d  of  June,  1835. 

It  will  be  perceived  that  the  agreement  between  Wright  and 
Herrington  is  entered  into  on  the  3d  of  June  1835,  two  days 
previous  to  the  filing  of  the  bill.  Wright,  therefore,  purchased 
without  any  knowledge  that  Hubbard  had  any  intention  of  insist- 
ing on  a  specific  performance  of  the  original  contract  between 
him  and  Herrington . 

There  is  no  dispute  that  Wright  is  a  purchaser  for  a  valuable 
consideration  ;  and  we  think  from  the  facts,  as  they  appear,  that 
he  acquired  a  legal  title  to  the  lands.  Herrington  being  at  per- 
fect liberty  to  treat  the  contract  as  disaffirmed  by  the  prosecution 
of  Hubbard,  to  recover  back  the  consideration  money.  It  was 
urged  at  bar,  that  Hubbard  had  concurrent  remedies,  that  he 
might  proceed  at  law  and  equity  at  the  same  time ;  though  he 
eould  not  obtain  damages  and  enforce  a  specific  performance,  he 
might  elect  which  remedy  he  would  pursue,  and  which  to  abandon, 
after  their  institution.  The  doctrine  of  concurrent  remedies  is 
not  disputed  ;  but  he  surely  could  not  proceed  to  recover  back  in 
an  action  at  law,  the  consideration  money  paid,  which  must  be 
based  on  an  actual  or  constructive  disaffirmance  of  the  contract ;  • 
and  also  obtain  a  decree  for  the  specific  execution  of  a  contract, 
pronounced  by  a  judgment  at  law  disaffirmed.  The  action  for 
damages  for  the  non-performance  of  the  contract  in  covenant, 
and  his  remedy  in  equity,  might  probably  have  been  proceeded  in 
at  the  same  time  ;  and  he  might  have  elected  which  he  would  pro- 
secute to  final  judgment ;  but  most  certainly  the  action  in  as- 
sumpsit, for  the  consideration  money,  cannot  be  ranked  under 
the  class  of  those  termed  elective.11 

For  these  reasons  we  think  the  decree  is  erroneous,  and  that  on 
the  first  two  points  it  should  be  reversed. 

With  reference  to  the  third,  upon  the  supposition  that  our  views 
on  the  first  and  second  are  not  justified,  the  interest  which 
Wright  had  acquired  in  the  lands,  required  that  he  should  on  the 
coming  in  of  the  defendant's  answer,  which  disclosed  that  inter- 
est, have  been  made  a  defendant  to  the  bill.  The  rule  is  almost 
inflexible — certainly  so,  where  it  can  be  done  without  extraordi- 
nary difficulty,  or  Avhere  the  defendants  are  not  very  numerous, 
and  do  not  reside  in  remote  and  distant  countries,  that  all  parties 
in  interest  shall  be  made  defendants,  so  that  no  decree  shall  be 
made  which  can  affect  their  interest,  without  their  being  heard. 
Courts  will  take  notice  of  the  omission,  though  no  demurrer  be 

(a)  See  Daltonts.  Bentley,  15.111.  R.  432,  and  notes 
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interposed  for  want  of  proper  parties,  when  it  is  manifest  that  the 
decree  will  have  such  an  effect.  As  then  the  decree  in  this  case 
manifestly  adjudges  Wright's  title  to  the  land  void,  it  is,  we 
think,  for  this  reason,  erroneous, — Wright  having  had  no  oppor- 
tunity to  defend  his  interests,  which  have  been  taken  away  with- 
out a  hearing. 

For  the  reasons  assigned,  and  a  conviction  that  there  is  not 
sufficient  equity  in  the  bill,  and  that  Hubbard  has  voluntarily 
abandoned  those  he  may  have  acquired  under  the  contract,  we  are 
of  the  opinion  that  the  judgment  of  the  Circuit  Court  should  be 
reversed,  and  the  bill  dismissed  with  costs. 

Judgment  reversed. 


DECISIONS 

OF  THE 

SUPREME   COURT 

OF  THE 

STATE   OF  ILLINOIS, 

DELIVERED 

DECEMBER  TERM,   1839,  AT  SPRINGFIELD. 


Hiram  Hugunin,  plaintiff  in  error  v.  Edward  Nicholson, 
defendant  in  error. 

Error  to   Cook. 

A  justice  of  the  peace  has  jurisdiction  in  a  case  where  the  original  indebtedness  exceeds 
one  hundred  dollars,  but  has  been  reduced  below  that  sum  by  fair  credits,  although  the 
account  may  not.  have  been  liquidated  between  the  p.irties.(a) 

The  Court  will  presume  that  a  credit  allowed  on  an  account  by  the  plaintiff,  in  a  suit  be- 
fore a  justice  of  the  peace,  is  a  fair  one,  until  the  contrary  is  shown. 

Hugunin  brought  an  action  against  Nicholson,  before  a  justice 
of  the  peace  of  Cook  county,  upon  an  account  amounting  to  $909, 
upon  which  a  credit  was  entered  of  $822,19 — leaving  a  balance 
due  of  $86,81.  It  did  not  appear  from  the  account  whether  any 
settlement  had  been  had  between  the  parties. 

The  summons  to  the  defendant  commanded  him  to  answer  to 
the  plaintiff  for  a  failure  to  pay  a  demand  not  exceeding  $100. 
On  the  return  of  the  summons,  the  parties  appeared,  and  by 
agreement  the  cause  was  continued  for  a  few  days,  at  the  expira- 
tion of  which  the  justice  rendered  judgment  for  the  plaintiff  for 
$86,81  and  costs.  The  defendant  appealed  to  the  Circuit  Court, 
and  at  the  April  term,  1839,  the  Hon.  John  Pearson,  presiding, 
the  defendant  moved  the  Court  to  dismiss  the  suit  and  reverse 
the  judgment  of  the  justice  of  the  peace,  for  want  of  jurisdiction 
in  the  justice.  The  motion  was  resisted  by  the  plaintiff,  but  sus- 
tained by  the  Court,  and  the  cause  dismissed,  and  a  judgment  for 

(a)  Ante  29,  and  notes. 
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costs  rendered  against  the  plaintiff,  who  excepted  to  the  opinion 
of  the  Court,  and  tendered  his  bill  of  exceptions,  which  was 
signed  and  sealed  by  the  Court.  The  cause  was  brought  to  this 
Court  by   writ  of  error. 

J.  Y.  Scammon,  for  the  plaintiff  in  error,  relied  on  the  statute 
of  March  2, 1833  ;  R.  L.  415  ;  Gale's  Stat.  425. 

I.  N.  Arnold,  for  the  defendant  in  error,  cited  Breese  21, 153, 
263,  293  ;  Sands  v.  Delap,  Printed  Opinions  116  ;(1)  Leigh  v. 
Mason,  do.  199,(2)  and  contended  that  the  statute  of  1833  did 
not  intend  to  give  a  justice  jurisdiction  to  investigate  an  account 
exceeding  $100.  It  only  gave  the  justice  jurisdiction  where  the 
demand  had  been  reduced  by  fair  credits,  the  accounts  liquidated, 
and  a  balance  struck  by  the  parties. 

Browne,  Justice,  delivered  the  opinion  of   the  Court : 

This  was  an  action  commenced  originally  by  the  plaintiff 
against  the  defendant,  before  a  justice  of  the  peace  of  Cook  county, 
and  judgment  rendered  for  the  plaintiff  for  $86,81  and  costs,  from 
which  decision  of  the  justice  of  the  peace,  the  defendant  appealed 
to  the  Cook  Circuit  Court. 

The  defendant  moved  the  Circuit  Court  to  dismiss  the  suit  for 
want  of  jurisdiction,  and  said  motion  was  sustained,  and  the  suit 
dismissed.  The  plaintiff,  Hugunin,  excepted  to  the  opinion  of 
the  Court  in  dismissing  the  suit,  and  assigns  for  error  the  dismis- 
sion of  the  suit,  and  giving  judgment  for  costs  for  the  defendant. 
The  summons  issued  by  the  justice,  was  to  answer  for  a  failure 
to  pay  the  plaintiff  a  demand  not  exceeding  one  hundred  dollars. 
The  transcript  of  the  justice  shows  an  account  of  debits  amount- 
ing to  $909,00,  and  credits  to  the  amount  of  $822,19,  and  a  ba- 
lance of  $86,81  struck  in  favor  of  the  plaintiff.  The  words  of  the 
statute  of  2d  March,  1833,(3)  are  "although  said  debt  or  demand 
may  have  been  originally  over  one  hundred  dollars  and  reduced 
below  that  sum  bjfair  credits"  &c.  It  appears,  in  this  case  that 
the  demand  far  exceeded  one  hundred  dollars,  but  was  reduced 
by  credits  appearing  on  the  account,  to  a  sum  within  the  juris- 
diction of  the  magistrate.  No  evidence  was  adduced  showing 
that  the  credit  was  given  solely  for  the  purpose  of  conferring 
jurisdiction,  as  appears  by  the  bill  of  exceptions.  We  are  to  pre- 
sume the  credits  were  fair,  until  the  contrary  is  shown,  which 
has  not  been.  The  judgment  of  the  Circuit  Court  of  Cook  County 
is  reversed  with  costs,  and  the  cause  remanded  to  the  Circuit 
Court  to  be  tried  de  novo. 

Judgment  reversed. 

Note.  See  Simpson  v.  Rawlins,  ^i?!^  28 ;  Bowers  v.  Green,  Ante  42 ;  Tindall  v.  Meeker, 
Ante  13? ;  Sands  v.  Delap,  Ante  168 ;  Mitcheltree  v.  Sparks,  Ante  193  ;  note  to  Trader  et  al. 
v.  McKee,  Ante  560.    See,  also,  Newland  v.  Nees,  3  Blackf.  460. 

(1)  Ante  168.  (2)  Ante  249.  (3)  R.  L.  415 ;  Gate's  Stat.  425. 
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James  H.  Lurton,  plaintiff  in  error  v.  William  Gilliam 
and  James  C.  Challen,  delendants  in  error. 

Error  to  Morgan. 

Where  a  contract  is  joint,  and  only  one  of  the  makers  is  sued,  the  non-joinder  of  the 
other  parties  can  be  taken  advantage  of  only  by  plea  in  abatement. 

Where  B.  and  L.  purchased  a  piece  of  cloth  at  a  store  on  credit,  and  at  the  time  of  the 
purchase  a  menorandum  was  made  as  follows ;  "  If  Mr  Douglass  is  elected  to  Congress, 
Brown  is  to  pay  for  the  cloth;  if  Mr.  Stuart  is  elected,  James  Lurton  has  it  to  pay:" 
Held  that  the  contract  was  in  severalty.  Held,  also,  that  the  contract  for  the  sale  of  the 
cloth,  was  valid :  and  was  not  tainted  by  the  bet  of  B.  and  L. 

The  State  Register,  being  made  by  law  the  public  paper  in  which  the  official  acts  of  the 
Governor  required  to  be  made  public,  are  published,  is  correctly  admitted  in  evidence 
to  prove  the  existence  of  facts  stated  in  the  Governor's  proclamation. 

The  Proclamation  of  the  Governor  declaring  who  is  elected  to  Congress,  is  prima  facie 
evidence  of  the  facts  therein  stated. 

Interest  is  recoverable  upon  an  account  for  goods  sold,  from  the  time  the  amount  is  as- 
certained by  the  parties;  and  when  a  demand  is  sued  before  a  justice  of  the  peace  and 
appealed  to  the  Circuit  Court,  that  Court  may  give  judgment  for  more  than  the  amount 
claimed  before  the  justice,  if  the  excess  accrued  by  way  of  interest. (a) 

This  was  an  action  originally  instituted  before  a  justice  of  the 
peace  of  Morgan  county.  Judgment  was  rendered  by  the  justice 
in  favor  of  the  plaintiffs,  the  defendants  in  this  Court.  The  de- 
fendant appealed  to  the  Circuit  Court,  where  the  cause  was  tried, 
and  the  judgment  affirmed,  at  the  June  term,  1839,  for  $35,26 
and  costs,  the  Hon.  Samuel  H.  Treat  presiding.  The  cause  was 
brought  to  this  Court  by  writ  of  error. 

Upon  the  trial  in  the  Court  below,  the  following  bill  of  excep- 
tions was  taken : 

"  Be  it  remembered,  that  on  the  trial  of  this  cause,  the  plain- 
tiffs produced  a  witness  who  testified  that  when  the  goods  were 
bought,  a  memorandum  of  the  transaction  was  made  upon  the 
plaintiffs'  books,  and  the  clerk  of  the  plaintiffs  then  produced  a 
copy  of  the  memorandum,  which  was  filed,  and  is  herewith  made 
a  part  of  the  record  in  this  cause  : 

'  P.  M.  Brown  &  James  Lurton 

To  2J  yards  Fine  Cloth,  $12,  $28  00 

Trimmings  for  Coat,  6  00 


$34  00 

If  Mr.  Douglass  is  elected  to  Congress,  P.  M.  Brown  is  to  pay 
for  the  cloth ;  if  Mr.  Stuart  is  elected,  James  Lurton  has  it  to 
pay.' 

(a)  Ante  137. 
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Whereupon  the  plaintiffs  offered  in  evidence  the  State  paper,  and 
read  therefrom  the  Proclamation  of  the  Governor  of  Illinois,  de- 
claring the  election  of  Stuart  to  Congress,  which  was  objected  to 
by  the  defendant,  but  admitted  by  the  Court.  The  defendants 
then  moved  the  Court  to  dismiss  the  suit,  and  reverse  the  judg- 
ment below,  because  the  contract  appeared  to  have  been  made 
between  the  defendant  in  connection  with  P.  M.  Brown,  and  the 
credit  was  given  to  the  two,  and  not  to  either  one  of  them,  and 
because  the  plaintiffs  appeared  to  be  a  party  to  the  original  bet  or 
contract ;  all  of  which  motions  were  overruled  by  the  Court,  and 
the  Court  proceeded  to  render  judgment  for  the  plaintiffs  for  the 
amount  of  the  judgment  below  :  To  all  of  which  opinions  of 
the  Court,  the  defendant,  by  his  attorney,  excepts,  and  prays  that 
this,  his  bill  of  exceptions,  may  be  signed,  sealed,  and  made  part 
of  the  record  in  this  cause,  and  which  is  ordered  to  be  done. 

Saml.  H.  Treat.         [l.s.] 

The  following  errors  were  assigned : 

"1st.  The  Court  erred  in  refusing  to  dismiss  the  suit  and  re- 
verse the  judgment  of  the  Court  below,  upon  the  motion  of  the 
defendant  Lurton. 

2d.  The  Court  erred  in  deciding  that  the  plaintiff  could  sustain 
a  suit  against  Lurton  upon  the  contract  proven,  without  joining 
Brown  as  co-defendant. 

3d.  The  Court  erred  in  rendering  judgment  upon  the  contract 
proven,  the  same  being  against  good  policy,  unlawful  and  void, 
being  a  bet  to  which  both  plaintiff  and  defendant  were  parties. 

4th.  The  Court  erred  in  admitting  the  newspaper,  called  the 
State  Register,  to  be  read  in  evidence  in  this  cause. 

5th.  The  Court  erred  in  rendering  judgment  for  thirty -five 
dollars  and  twenty-six  cents,,  when  the  plaintiff's  account,  filed 
and  sued  on,  and  his  claim  proven,  only  amounted  to  thirty -four 
dollars. 

6th.  The  Court  erred  in  rendering  judgment  for  the  plaintff, 
against  the  defendant,  upon  the  testimony  adduced." 

M.  McConnell,  and  J.  A.  McDougall,  for  the  plaintiff  in 
error. 

Wm.  Brown,  for  the  defendants  in  error. 

Smith,  Justice,  delivered  the  opinion  of  the  Court : 
In  this  case  the  grounds  of  error  assigned  and  relied  on,  are, 
1st.  That  Brown  and  Lurton  should  have  been  joined  in  the  ac- 
tion, the  credit  being  joint. 

2d.  That  the  defendants  in  error  were  parties  to  an  illegal  con- 
tract. 
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3d.  That  the  evidence  offered  to  prove  the  result  of  the  elec- 
tion, being  the  State  paper,  was  inadmissible  as  evidence. 

4th.  That  the  addition  of  interest  to  the  principal,  ought  not 
to  have  been  allowed. 

The  first  objection  is  not  good.  If  the  parties  were  only 
jointly  liable,  the  plaintiff  in  error  should  have  pleaded  that 
matter  in  abatement.  But  the  contract  was  manifestly  in  seve- 
ralty." 

From  the  facts  disclosed  by  the  bill  of  exceptions,  it  appears 
that  the  contract  for  the  cloth,  although  a  contingent  one  as  to  the 
ultimate  liability  of  the  one  or  the  other  of  the  parties,  was  to  be 
absolute,  as  to  the  party  who  should  lose  the  bet.  The  purchase 
was  made  and  the  credit  given,  after  the  consummation  of  the 
bet. 

It  does  not  appear  that  the  defendants  in  error  were  in  any 
way  parties  to  the  bet,  or  encouraged  it ;  and  we  do  not  perceive 
that  their  contract  for  the  sale  and  delivery  of  the  cloth,  was 
tainted  with  a  participation  in  the  original  agreement  between 
the  parties.  Their  mere  knowledge  of  it  could  not  certainly 
connect  them  with  it;  and  having  parted  with  their  property 
under  the  arrangement,  common  honesty  surely  requires  that  the 
party  at  whose  instance  it  was  delivered,  conformably  to  his 
agreement,  should  be  held  answerable  for  the  value  of  the  mer- 
chandise delivered.  Money  loaned  to  be  used  in  gaming,  could 
heretofore  have  been  recovered  back  at  common  law,  but  it  is 
now  prohibited  by  the  statute  against  gaming. (1) 

It  is  not  now  necessary  to  go  into  the  various  reasons  given 
for  the  decisions  which  have  prevailed  in  courts,  relative  to 
gaming  contracts,  because  this  contract  cannot  be  considered  con- 
tra bonos  mores,  or  against  sound  policy.  The  case  in  4th  John- 
son, of  Bum  v.  Rucker,  has  no  affinity  to  the  present  action. 
The  State  Register,  being  made  by  law  the  "public  paper  in  which 
the  official  acts  of  the  Governor  required  to  be  made  public,  are 
to  be  published,  was  evidence  of  the  existence  of  the  Proclama- 
tion, and  the  facts  stated  in  it,  until  the  contrary  was  shown.  On 
the  question  of  interest,  we  are  of  opinion  that  it  was  properly 
allowed.  The  statute  giving  interest  on  all  liquidated  accounts, 
embraces  the  case  directly. 

The  judgment  is  affirmed  with  costs. 

Judgment  affirmed. 

Note.    See  Tindall  v.  Meeker,  Ante  137. 

(a)  Conley  vs.  Good,  Beecher'e  Breeee  R.  136. 
(1)  R.  L.  230 ;  Gale'e  Stat.  320. 
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The  President,  Directors,  and  Company  of  the  State 
Bank  of  Illinois,  plaintiffs  in  error  v.  Hezekiah 
Hawley,  defendant  in  error. 

Error  to  the  Municipal  Court  of  the  City  of  Alton. 

Under  the  statute  of  Illinois  in  relation  to  promissory  notes,  it  is  unnecessary  to  gvre 
notice  of  the  non-payment  of  a  note,  in  order  to  charge  the  assignor  or  endorser. 

This  cause  was  tried  in  the  Municipal  Court  of  the  City  of 
Alton,  at  the  January  term,  1839,  before  the  Hon.  William  Mar- 
tin.    Judgment  was  rendered  for  the  defendant  in  error. 

Geo.  T.  M.  Davis,  for  the  plaintiffs  in  error,  cited  R.  L. 
483  ;(1)  Humphreys  v.  Collier  et al.  Ante  47  ;  Masons.  Wash, 
Breese  16. 

A.  W.  Jones,  for  the  defendant  in  error. 

Wilson,  Chief  Justice,  delivered  the  opinion  of  the  Court : 
This  action  was  instituted  by  the  Bank,  against  the  defendant, 
Hawley,  upon  the  following  note,  to  wit, 

"  $500.  One  hundred  days  after  date,  for  value  received,  I 
promise  to  pay  H.  Hawley,  Esq.,  or  order,  the  sum  of  five  hun- 
dred dollars  ;  negotiable  and  payable  at  the  Branch  of  the  Bank 
of  Illinois  at  Alton.  J.  Cheever,  Jr." 

This  note  was  assigned  to  the  Bank  on  the  same  day  it  was 
made.  The  declaration  is  in  the  usual  form,  with  an  averment 
that  Cheever,  the  maker  of  the  note,  was,  before  the  note  became 
due,  and  ever  since  has  continued  to  be,  a  non-resident  of  the 
State  of  Illinois,  and  beyond  the  jurisdiction  of  the  Court.  The 
case  was  submitted  to  the  court  to  be  decided  according  to  the 
law  applicable  to  it ;  and  it  decided  against  the  plaintiffs'  right  to 
recover,  upon  the  ground  that  the  Bank  had  failed  to  give  notice 
to  the  defendant,  the  assignor,  that  payment  of  the  note  had  been 
demanded  and  refused  at  the  Bank.  This  decision  is  erroneous. 
No  such  notice  is  necessary  in  order  to  charge  the  assignor  of  a 
note  ; — the  rule  is  different  from  that  applicable  to  bills  of  ex- 
change. 

The  judgment  must  be  reversed  with  costs,  and  the  cause  re- 
manded. 

Judgment  reversed. 

Note.    See  Butterfield  v.  Kinzie,  Ante  445;  Brown  v.  Knower,  Ante  469  ;  Armstrong  v. 
Caldwell,  Ante  546. 

(1)  Gale's  Stat.  526. 
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John  Dean  Caton,  appellant  v.  Isaac  Harmon,  who  sues 
for  the  use  of  Lemuel  C.  P.  Freer,  appellee. 

•Appeal  from  the  Municipal  Court  of  the  City  of  Chicago. 

Where  an  action  is  brought  by  a  non-resident,  for  the  use  of  a  reeident,  no  security  for 
costs  is  required. (a) 

This  cause  was  heard  in  the  Court  below,  at  the  April  term, 
1838,  before  the  Hon.  Thomas  Ford.  Judgment  was  rendered 
for  the  plaintiff,  and  the  defendant  appealed  to  this  Court. 

G.  Spring  and  Grant  Goodrich,  for  the  appellant. 

J.  Grant  and  J.  Y.  Scammon,  for  the  appellee. 

Brown,  Justice,  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit  brought  in  the  Municipal 
Court  of  the  City  of  Chicago,  by  Isaac  Harmon,  for  the  use  of 
Lemuel  C.  P.  Freer,  against  John  D.  Caton.  The  defendant  be- 
low moved  the  Court  to  dismiss  the  cause,  predicated  upon  the 
following  affidavit:  , 

"  John  Dean  Caton,  being  duly  sworn,  doth  depose  and  say, 
That  the  said  plaintiff,  Isaac  Harmon,  removed  from  the  State 
to  the  Territory  of  Wiskonsin,  about  one  year  since,  where  he 
hath  resided  with  his  family  ever  since,  as  deponent  hath  been 
informed,  and  verily  believes.  That  he  was  informed  by  said 
plaintiff,  a  short  time  before  the  commencement  of  this  suit,  that 
he,  the  said  plaintiff,  was  then  residing  in  Wiskonsin,  with  his 
family,  that  he  was  cultivating  a  farm  there,  and  that  he  liked 
the  place,  and  intended  to  reside  there  permanently.  And  de- 
ponent further  saith,  that  he  has  not  seen  the  said  plaintiff  in  this 
State  since,  nor  has  he  heard  of  his  being  here  since,  and  further 
deponent  saith  not." 

The  suit  was  brought  for  the  use  of  Freer,  and  he  was  the 
person  beneficially  interested.  Nothing  in  the  affidavit  showing 
that  Freer  was  a  non-resident,  it  is  to  be  strongly  inferred  that 
he  was  a  resident.  In  all  cases  in  law  or  equity,  where  the  plain- 
tiff or  person  for  whose  use  an  action  is  to  be  commenced,  shall 
not  be  a  resident  of  this  State,  the  plaintiff  or  person  for  whose 
use  the  action  is  commenced,  shall,  before  he  institute  such  suit, 
file,  or  cause  to  be  filed,  with  the  clerk  of  the  Circuit  or  Supreme 
Court  in  which  the  action  is  to  be  commenced,  an  instrument  in 
writing  of  some  responsible  person,  being  a  resident  of  this  State, 
to  be  approved  of  by  the  clerk,  whereby  such  person  shall  ac- 
knowledge himself  bound  to  pay  or  cause  to  be  paid,  all  costs, 
&c.     See  Scammon's  Revision,  Stat.  111.,  p.  195,  sec.  1.(1) 

(a)  Smith  vs.  Robinson,  11  111.  R.  119.  (1)  Gale's  Stat.;  R.  L.  105. 
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The  judgment  of  the  Municipal  Court  is  affirmed  with  costs. 
Judgment  affirmed. 

Note.    See  Seward  et  al.  v.  Wilson,  Ante  192;  Warnock  v.  Kussell,  Ante385;  Linn  v. 
Buckingham  et  al  ,  Ante  451. 


Murray  McConnell,  plaintiff  in  error  v.  James  Shields, 
defendants  in  error. 


Where  the  Court  have  reason  to  believe  that  a  cause  i3  fictitious,  they  will  require  proof 
that  the  action  is  not  feigned.(a) 

This  Court  having  reason  to  believe  that  this  is  a  feigned  case, 
it  is  therefore  ordered  that  each  of  the  parties  present  to  this 
Court,  at  the  next  June  term,  their  respective  title  papers,  or  the 
cause  will  be  dismissed  ;  and  that  the  clerk  of  this  Court  forward 
by  mail  to  each  of  the  parties  a  copy  of  this  order. 

(a)  Spraggins  vs.  Houghton,  2  Scam.  R.  211 ;  People  vs.  Leland,  40  111.  E.  118. 


Richard  J.  Hamilton,  Commissioner  of  School  Lands 
for  Cook  county,  Illinois,  plaintiff  in  error  v.  Truman 
G.  Wright,  impleaded  with  Norman  Clark,  defendant 
in  error. 

Error  to  Cook. 


In  an  action  upon  a  note  given  to  the  Commissioner  of  School  Lands  of  a  couuty,  for 
money  loaned  of  the  school  fund,  in  order  to  entitle  the  plaintiff  to  recover  the  twenty 
per  centum  penalty  given  by  the  statute  of  1835,  it  must  be  claimed  in  the  declaration. 

The  twenty  per  centum  interest  which  borrowers  of  the  school  fund  are  compelled  to 
pay,  upon  a  failure  to  pay  the  principal  and  interest  punctually,  is  given  as  a  penalty. 

•  This  cause  was  heard  in  the  Court  below,  at  the  August  term, 
1837,  the  Hon.  Jesse  B.  Thomas  presiding.  Judgment  was  ren- 
dered for  the  plaintiff  in  error. 

F.  Peyton,  for  the  plaintiffin  error,  cited  acts  of  1835,  27.(1) 

G.  Spring,  for  tne    defendant  in  error,  cited  1  Cranch   194  ; 

1  Peters'  Cond.  R.  291. 

Lockwood,  Justice,  delivered  the  opinion  of  the  Court : 

This  was    an  action  of  debt  brought  by  Hamilton,    a  commis- 

(1)  Gale's  Stat.  633. 
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sioner  of  school  lands,  against  Wright  and  Clark.  The  summons 
was  only  served  on  Wright  who  suffered  the  judgment  to  go  by 
default.  The  defendants  in  the  note  sued  on,  stipulated  to  pay 
ten  per  cent,  interest.  On  the  assessment  of  damages  by  the 
clerk,  the  plaintiff  moved  the  Court  to  instruct  the  clerk  that  the 
plaintiff  was  entitled  to  recover  twenty  per  cent,  on  the  principal, 
and  on  the  interest  due — which  instruction  the  Court  refused  to 
give, — and  which  refusal  is  assigned  by  Hamilton  as  error. 

The  declaration  is  in  the  usual  form  of  debt,  and  contains  no 
claim  for  twenty  per  cent,  damages,  in  case  of  failure  to  pay 
either  principal  or  interest.  The  instructions  were  properly  re- 
fused. The  twenty  per  cent,  is  given  as  a  penalty,  and  it  cannot 
be  recovered  unless  the  plaintiff  claims  it  in  his  declaration/ 

The  judgment  is  therefore  affirmed, — and  the  defendant  in 
error  is  entitled  to  the  costs  of  this  Court. 

Judgment  affirmed. 

Pote.    See  Pearsons  v.  Hamilton,  Ante  415. 

(»Russel  VS.  Hamilton,  2  Scam.  R.  56;  Bradley  VS.  Snyder,  14  111.  R.  268;  Seatonv?. 
SchcnlCom.  19111.  R.  52. 


James  II.  Hulford,  who  sues  for  the  use  of  Alexander 
N.  Fullcrton,  plaintiff  in  error  v.  Albert  Shepard, 
defendant  n  error. 

Error  to   Will. 

The  fraud  which  will  vitiat  a  negotiable  instrument  in  the  hands  of  an  assignee  who  has 
no  notice  of  the  fraud,  aost  be  in  obtaining  the  making  or  executing  of  the  note. 
Fraud  in  relation  to  the  consideration,  is  not  sufficient. 

Before  the  consideration  of  ^negotiable  note  can  be  impeached  in  the  hands  of  a  bona 
ftdt  endorsee,  the  defendantnaust  show  that  the  note  was  endorsed  after  it  became  due, 
'or  that  the  endorsee  had  not?.e  of  the  want  of  consideration  at  the  time  he  received  it, 
or  that  there  was  fraud  in  obaining  the  making  of  the  note. 

Semble,  That  a  motion  fox  a  nev  trial  may  be  made  even  after  the  entry  by  the  clerk  of 
finaljudgment,  if  it  be  nade  a  the  term  of  the  Court  at  which  the  first  trial  was  had. 

A  misrepresentation,  on  tie  salt  of  a  tract  of  land,  of  the  quantity  oi  prairie  broken,  and 
a  failure  on  the  part  of  tie  sellsr,  to  inform  the  purchaser  that  there  was  an  unexpired 
lease  of  a  portion  of  thepremises  to  a  tenant,  does  not  constitute  a  fraud  so  as  to  bar  a 
recovery  on  a  note  give)  for  the  purchase  of  the  same.  Such  facts  might,  perhaps,  be 
matter  of  defence  to  theaote  in  the  hands  of  the  original  payee,  to  the  extent  of  the 
depreciation,  on  those  acounts,  in  the  value  of  the  property  sold. 

Semble,  That  in  an  action  a  a  promissory  note  by  the  endorsee  against  the  maker,  the 
presumption  of  law  is  thi  the  note  was  assigned  before  it  became  due,  until  the  con- 
trary is  shown. 

SenM*.  That  the  Court  wilhresume  that  an  affidavit  made  upon  a  motion  for  a  new  trial, 
and  refered  to  in  the  bilbf  exceptions  taken  upon  the  overruling  of  the  motion,  is 
»ruc,  unless  the  same  is  diluted  in  the  record. 

This  was  an  action  commenced  by  the  plaintiff  in  error,  in  the 
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Circuit  Court  of  Will  county,  against  the  defendant  in  error,  upon 
a  promissory  note  for  $250,  bearing  date  January  26, 1837,  made 
by  the  defendant,  and  payable  to  Abel  Gilbert  or  order,  six 
months  from  date,  with  interest,  and  by  said  Gilbert  endorsed 
and  assigned  to  the  plaintiff.  The  declaration  alleges  that  the 
note  was  endorsed  to  the  plaintiff  before  it  became  due. 

The  defendant  pleaded  the  general  issue,  and  by  agreement  of 
parties,  had  permission  "  to  give  any  special  matter  in  evidenee 
on  the  trial,  which  by  the  law  and  rules  of  pleading,  could  be 
specially  pleaded  in  bar." 

The  cause  was  tried  by  a  jury,  and  a  verdict  rendered  for  the 
defendant,  at  the  September  term,  1838,  of  the  Court  below,  the 
Hon.  John  Pearson  presiding.  The  record  states  that  a  judgment 
for  costs  was  rendered  upon  the  verdict  against  the  plaintiff,  and 
thereupon  he  moved  the  Court  for  a  new  trial.     The  motion  for 
a  new  trial  was  made  upon  the  same  day  that  the  trial  was  hsd. 
The  motion  for  a  new  trial  was  overruled,  and  the  plaintiff  except- 
ed to  the  opinion  of  the  Court  in  overruling  the  motion.    The 
bill  of  exceptions  states,  that  "  after  trial  and  verdict  for  the 
defendant,  the  plaintiff  gave  notice  of  a  motion  he  -was  about  to 
offer  for  a  new  trial,  and  made  the  motion  on  file,  accompanied 
by  the  affidavit   on  file  with  the  records  of  said  caus*,  which 
motion  was  overruled  by  the  Court,  and  the  plaintiff  excepted." 
The  affidavit  sets  forth  the  evidence  given  to  the  jury  and  after 
stating  that  the  note  and  endorsement  to  the  plainti?  were  fully 
proved,  further  states,  "that  there  was  no  evidence  offered  or 
given,  showing,  or  tending  to  show,  that  thesaid  plaintiff  had,  at 
the  time  of  the  endorsement  and  delivery  of  said  n->te  to  him,  any 
notice  of  the  consideration  for   which  said   not*  was  given,  or 
of  the  circumstances  under  which  it  was  given,'7 and  that  "there 
was  no  evidence  given  to  prove  that  any  frau<?  or  circumvention 
was  used  in  obtaining  the  making  or  executingof  said  note,  other- 
wise than  that  said   Gilbert  represented   ths*   there   were   forty 
acres  of  prairie  broken  on  the  farm,  for  tie  purchase  of  which 
the  note  was  given,  and  the  evidence  for  the  defendant  showed 
that  there  was  only  about  fifteen  acres  of  the  same  broken,  and 
the  garden  containing  what  number  of  acres  the  affiant  did  not 
recollect ;  and  that  at  the  time  of  the  nakiiig  of  the  sale  of  the 
Maggord  farm,  (the  consideration  for  jvhicl  the  note  mentioned 
in  the  declaration  was  given)  there  was  sn)w  on  the  ground  to 
the  depth  of  several  inches,   so  that  witnes  could  not  tell  how 
much  of  said  land  was  broken  ;  and  that  thre  was  a  lease  to  one 
Davis,  and  that  one  Davis  was  on  a  part  o  the  land  at  the  time 
said  note  was   given,  of  which  Gilbert  did  not  inform  Shepard, 
and  that  Shepard  gave  said  Davis  $75  to  rmove  from  said  land  ; 
and  that  it  was  worth  from  $3,50  to  $4,0'  per  acre  to  break  said 
prairie,  and  that  Gibert,  after  the  makin,  said  sale  to  said  She- 
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pard,  acknowledged  that  lie  knew  of  said  lease  to  said  Davis,  but 
that  he  thought  at  the  time  that  he  could  procure  the  removal  of 
said  Davis,  and  that  was  the  reason  that  he  did  not  tell  Shepard 
of  said  lease  to  said  Davis."  The  affidavit  contained  other  imma- 
terial evidence. 

The  plaintiff  prosecuted  a  writ  of  error  to  this  Court,  and  as- 
signed for  error  the  refusal  of  the  Court  below  to  grant  a  new 
trial,  and  the  overruling  of  the  motion  therefor. 

J.  Young  Scammon  and  G.  A.  0.  Beaumont,  for  the  plaintiff 
in  error,  relied  upon  the  following  points  and  authorities  : 

1.  That  the  presumption  of  law  is,  that  a  note  is  endorsed  be- 
fore  maturity,  until  the  contrary  is  shown. 

2.  That  the  maker  of  a  note  cannot  avail  himself  of  a  failure  of 
consideration,  or  want  of  consideration,  for  the  note,  in  an  action 
by  an  endorsee  against  him,  unless  he  first  show  that  the  note 
was  endorsed  after  maturity,  or  that  the  endorsee  had  notice  of 
the  fact  at  the  time  he  received  the  note. 

3.  That  the  fraud  which  vitiates  a  note  in  the  hands  of  an 
endorsee  without  notice,  must  be  in  the  making  of  the  note,  not 
in  the  consideration ;  that  if  the  maker  intended  to  have  made 
such  a  note  as  is  held  by  the  endorsee,  he  cannot  impeach  it  in 
his  hands  ;  the  rule  of  law  being  that  where  one  of  two  innocent 
persons  must  suffer  through  the  fraud  of  a  third,  he  who  put  it 
into  the  power  of  the  fraudulent  individual  to  commit  the  wrong, 
must  suffer.  R.  L.  483  ;  Gale's  Stat.  527  ;  Chitty  on  Bills  ;  3 
Mass.  334 ;  3  Day  311 ;  Cowen's  Treaties  97  ;  Forman,  319, 
77.(1) 

Uri  Osgood,  for  the  defendant  in  error,  contended, 

1.  That  the  motion  for  a  new  trial  was  not  made  in  season  ; 
that  it  was  not  made  until  after  judgment  was  rendered  upon  the 
verdict  of  the  jury.     R.  L.  491-2,  §  20(2)  ;    Forman  77.(1) 

2.  That  the  fraud  proved  was  such  as  is  contemplated  by  the 
statute. 

Smith,  Justice,  delivered  the  opinion  of  the  Court : 
This  was  an  action  by  the  endorsee  of  a  promissory  note,  en- 
dorsed before  the  day  of  payment,  against  the  maker.  The 
declaration  is  in  the  usual  form.  The  defendant  pleaded  the 
general  issue,  and  by  agreement  had  leave  to  give  any  special 
matter  in  evidence,  under  the  plea,  which  would  amount  to  a  bar 
to  the  action.  It  appears  that  a  judgment  was  rendered  on  a 
general  verdict  for  the  defendant. 

From  the  bill  of  exceptions  (which  makes  by  reference  to  it, 
an  affidavit  of  the  plaintiff's  counsel,  a  part  thereof,)  it  appears 
that  it  was  proved  on  the  trial,  that  the  note  was  given  as  a  part 

(1)  Ante  103,  536.  (2)  Gale's  Stat.  539. 


586  DECEMBER  TERM,  1839. 


Mulford  v.  Shepard. 

consideration  for  the  payment  of  a  tract  of  land  purchased  of  the 
endorser  of  the  note,  by  the  maker ;  and  that  a  false  statement 
had  been  made  by  the  endorser  to  the  maker  of  the  note,  (who  is 
defendant  here)  as  to  the  quantity  of  ploughed  land  contained  in 
the  tract ;  and  that  he  had  also  suppressed  the  knowledge  from 
the  maker,  that  a  tenant  on  the  land  had  a  lease  of  apart  thereof  ; 
and  the  defendant  had  to  pay  the  tenant  seventy-five  dollars  to 
leave  the  premises.  That  no  evidence  was  adduced  on  the  trial 
tending  to  show  that  the  plaintiff  had  at  the  time  of  the  endorse- 
ment and  tranfer  of  the  note,  any  knowledge  of  the  considera- 
tion for  which  the  note  was  given,  or  the  circumstances  under 
which  it  was  made.  Other  facts,  of  minor  importance,  are  stated, 
which  it  is  not  necessary  to  recapitulate.  The  plaintiff  moved 
for  a  new  trial,  which  the  Circuit  Court  refused. 

The  assignment  of  errors  questions  the  correctness  of  the  deci- 
sion of  the  Circuit  Court  in  refusing  to  grant  the  new  trial,  and 
in  admitting  the  evidence  to  impeach  the  consideration  of  the 
note  in  the  hands  of  the  holder,  without  showing  notice  to  him 
of  the  failure,  or  part  failure  of  the  consideration  thereof,  before 
the  assignment,  or  showing  the  transfer  of  the  note  after  it 
became  due. 

We  think  the  evidence  was  improperly  admitted  to  the  jury, 
or,  in  other  words,  that  the  evidence  formed  no  defence  to  the 
action. 

It  could  be  no  ground  of  defence  against  the  innocent  holder 
of  a  negotiable  note  assigned  before  it  became  due  ;  nor  can  the 
evidence  be  applied  as  matter  of  defence  under  the  6th  section  of 
the  act  relative  to  promissory  notes,  and  other  instruments  in 
writing,  made  assignable  by  the  act  of  the  3d  January,  1827, 
which  admit  of  a  defence  against  the  assignee,  as  well  as  the 
payee  of  an  assignable  note  or  instrument  in  writing,  where 
fraud  or  circumvention  is  used  in  the  obtaining  the  making  or 
executing  of  such  instrument. 

This  case  falls  directly  within  the  principles  of  the  rule  laid 
down  in  the  case  of  Woods  against  Hynes,  decided  in  this  Court 
at  the  December  term,  1833.(1)  In  that  case  the  defendant 
pleaded  specially  that  the  note  was  obtained  by  fraud  and  cir- 
cumvention, the  goods  for  which  it  was  given  being  less  in  quan- 
tity, and  deficient  in  quality,  from  what  they  were  represented 
to  be  by  Wilkin,  the  payee  of  the  note.  In  that  case,  we  said 
"  It  would  be  apparent  that  the  plea  would  have  been  no  bar  to 
the  action  on  the  note  in  the  hands  of  an  innocent  endorsee  or 
assignee,  as  has  been  repeatedly  adjudged ;  nor  would  the  6th 
section  of  the  act  above  referred  to,  give  the  right  to  interpose 
such  a  defence,  where  there  is  a  mere  deficiency  in  the  quality 
or  quantity  of  the  article  sold,   as  between  the  maker  and  the 

(1)  Ante  103. 
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assignee.  The  section  declares  that  if  any  fraud  or  circumven- 
tion be  used  in  obtaining  the  making  or  executing  of  any  of  the 
instruments  described,  it  shall  be  void,  not  only  between  the 
maker  and  payee,  but  every  subsequent  holder.  We  further  held 
that  that  case  did  not  come  within  this  provision. 

The  fraud  charged  consisted  in  the  contract  itself,  not  in  the 
obtaining  the  making  of  the  note.  If  a  person  represent  a  note 
to  contain  a  particular  sum,  when  in  truth  the  amount  is  much 
greater,  and  obtain  an  execution  of  it,  there  would  be  a  case  con- 
templated by  the  statute,  and  the  note  would  be  void,  not  only 
between  the  maker  and  payee,  but  between  him  and  every  sub- 
sequent holder.  That,  however,  was  not  the  case  under  con- 
sideration, for  the  plea  admitted  a  valuable  consideration,  but 
denied  one  to  the  extent  of  the  face  of  the  note,  because  of  the 
deficiency  in  quantity  and  quality  of  the  articles  sold,  which  were 
alleged  to  be  of  full  value.  It  would  not  be  denied  but  that  the 
plaintiff  was  entitled  to  recover  the  value  of  the  goods,  even  if 
he  had  stood  in  the  place  of  the  original  payee,  but  being  an  in- 
nocent holder  before  the  note  became  due,  it  is  most  clear  that 
the  matters  of  the  plea  would  be  no  legal  defence  to  the  action. 

The  facts  in  this  case  are  of  precisely  similar  character.  The 
false  suggestion  as  to  the  value  and  improvement  of  the  land, 
with  the  suppression  of  the  fact  of  occupancy  and  lease  of  a  part 
of  the  premises  to  the  tenant,  could  only  operate  to  proportion- 
ately reduce  the  value  of  the  tract  of  land,  but  would  not,  we 
apprehend,  render  the  note  void  even  between  the  original  par- 
ties. As  between  them,  in  an  action  on  the  note,  it  might  per- 
haps be  matter  of  defence  to  the  extent  of  the  depreciation  ;  but 
this  could  not  render  the  note  void  between  the  maker  and 
assignee.  It  will  be  thus  seen  that  the  facts  disclosed,  do  not 
amount  to  the  nature  of  the  defence  contemplated  by  the  statute  ; 
and  the  misapplication  of  the  facts  to  the  law,  is,  we  think,  very 
apparent.3 

The  verdict  for  the  defendant  was,  then,  certainly  not  right  or 
just  under  the  law,  and  its  correction  is  demanded  by  every  con- 
sideration of  justice.  We  are  accordingly  of  opinion  that  the 
judgment  should  be  reversed  with  costs,  and  a  new  trial  granted. 

The  cause  is  therefore  to  be  remanded  to  the  Circuit  Court  of 
Will  county,  with  instructions  to  award  a  venire  de  novo,  and  to 
proceed  in  the  same  in  conformity  to  this  opinion. 

Judgment  reversed. 

(a)  Grimes  vs.  Williams,  10  111.  K.  47. 

Note.    See  Woods  v.  Hynes,  AnteWi;  Miller  v.  Howell,  Ante  490;  Miller  v.  Houck  et 
al.  501 ;  Vanlandingham  v.  Fellows  et,  al..  Ante  233. 

To  an  action  on  a  promissory  note,  the  defendant  pleaded  in  barasto^part  of  the  amount 
that  the  consideration  of  that  part  was  goods  sold  and  delivered  at  a  sound  price,  as 
goods  and  saleable  goods,  which  goods  were  damaged  and  of  little  or  no  valu;3.  Held 
that  the  plea— containing  no  averment  either  of  fraud  or  warranty— was  in-ittiiicieut 
Phillips  et.  al.  v.  Bradbury  et  al.,  3  Blackf.  388. 
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Jt  seems  that  a  note  given  for  a  pretended  title,  is  not  void  in  the  hands  of  an  endorsee. 
Baker  v.  Arnold,  3  Caines  279. 

In  an  action  by  the  endorsee  of  a  note,  not  void  in  its  creation,  and  endorsed  before  it 
became  due,  against  the  maker,  the  consideration  cannot  be  enquired  into.  Baker  v. 
Arnold,  3  Caines  279;  Braman  v.  Hess,  13  Johns.  52. 

The  want  or  illegality  of  consideration  of  a  note  tranferred  before  due,  cannot  be 
shown  in  an  action  by  a  bona  fide  holder  without  notice,  except  where  the  note  is  de- 
clared void  by  statute  ;  and  it  was  held,  in  an  action  by  such  holder,  that  a  defence  could 
not  be  set  up  that  the  uote  was  delivered  as  an  escrow.    Vallet  v.  Parker,  6  Wend  615. 

A  note  given  on  the  purchase  of  real  estate  held  adversely,  is  not  void  by  statute 
Ibid. 

Where  a  note  is  adjudged  void  by  a  court  for  the  want,  failure,  or  illegality  of  the  con- 
sideration, it  is  void  only  in  the  hands  of  the  original  owner,  or  of  those  who  are  chargea- 
ble with,  or  have  had  notice  of  the  consideration.    Ibid. 

The  endorsement  of  a  note,  in  presumption  of  law,  is  cotemporaneous  with  the  making 
of  it,  or  at  all  events,  antecedent  to  its  becoming  due  ;  if  the  defendant,  in  a  suit  by  the 
endorsee,  wishes  to  avail  himself  of  payment  to  tbe  original  holder,  it  is  incumbent  upon 
him  to  show  the  endorsement  to  have  been  subsequent  to  the  payment.  Pinckerton  v. 
Bailey,  8  Wend.  600.    See,  also,  Tyler  v.  Young,  et  al  ,2  Scam.  444. 


RtjFUS  P.  BlJRLINGAME,  JOHN   B.  BlJRLINGAME,  and  AqUIL- 

la  Wren,  appellants  v.  James  Turner,  appellee. 
Appeal  from  Peoria. 

Where  a  motion  is  made  in  the  Court  below,  to  set  aside  an  issue  as  immaterial,  the  fact 
should  be  stated  in  a  bill  of  exceptions. 

It  is  not  the  duty  of  the  Court  to  order  a  continuance  on  an  affidavit  filed,  unless  a  mo- 
tion is  made  tor  such  continuance. 

It  is  not  the  duty  of  the  Circuit  Court,  of  its  own  motion,  to  set  aside  an  immaterial 
issue. 

A  motion  to  set  aside  an  immaterial  issue,  must  be  made  in  the  Court  where  the  verdict 
is  rendered,  if  the  party  wishes  to  raise  the  question  in  the  Supreme  Court.(a) 

Where  matters  of  law  and  fact  are  both  submitted  to  the  Court  for  trial,  and  a  jury  waiv- 
ed, it  is  competent  for  the  Court,  after  having  found  the  issues  for  the  plaintiff,  to  direct 
the  clerk  to  assess  the  damages  on  a  promissory  note. 

This  cause  was  heard  in  the  Court  below,  at  the  April  term, 
1839,  the  Hon.  Daniel  Stone  presiding. 

C.  Balance  and  C.  Walker,  for  the  appellants,  cited  the  fol- 
lowing authorities  : 

1  Com.  Dig.  40,  and  authorities  there  cited ;  1  Chit.  Plead. 
547,  548,  and  authorities  there  cited  ;  R.  L.  349,  483  ;  Gale's  Stat. 
343,  526. 

Wm.  Frisby  and  Geo.  T.  Metcalf,  for  the  appellee. 

Lockwood,  Justice,  delivered  the  opinion  of  the  Court : 
This  was  an  action  of   assumpsit  commenced   in  the  Peoria 
Circuit  Court,  in  favor  of  Turner,  against  Burlingame,  Burlin- 

(o)  Hitchcook  vs.  Haighl,  2  Gil.  R.  604. 
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game,  and  Wren.  The  declaration  is  in  the  usual  form,  on  a 
promissory  note  made  by  the  defendants  below  to  one  Isaac  Cush- 
man,  and  by  him,  before  the  note  became  due,  endorsed  to  Tur- 
ner. The  defendants  pleaded  non-assumpsit,  on  which  issue 
was  joined.  They  also  pleaded  usury.  To  the  plea  of  usury 
the  plaintiff  below  demurred,  and  the  demurrer  was  sustained  by 
the  Court.  The  defendants  then  obtained  leave  to  amend  their 
second  plea,  which  being  done,  issue  was  thereupon  joined  by  the 
plaintiff  below.  It  then  appears  from  the  record,  that  an  affida- 
vit was  filed  in  the  cause,  as  if  to  found  an  application  to  the 
Court  for  a  continuance  of  the  case,  to  enable  the  defendants  to 
procure  testimony  to  support  the  issue  of  usury.  But  it  no  where 
appears  that  any  motion  was  made  for  a  continuance,  and  of 
course  no  such  motion  was  overruled. 

The  record  then  states  that  on  the  day  of  filing  said  affidavit, 
the  parties  agreed  that  both  matters  of  law  and  fact  arising  in  the 
cause,  should  be  tried  by  the  Court,  and  after  hearing  the  evi- 
dence of  both  parties  respectively,  and  arguments  of  counsel,  and 
tjje  Court  being  fully  advised  therein,  found  the  issues  for  the 
plaintiff,  and  ordered  the  clerk  to  assess  the  plaintiff's  damages, 
which  were  accordingly  assessed  ;  and  thereupon  judgment  was 
rendered  for  the  amount  so  assessed. 

The  following  errors  are  assigned  to  reverse  this  judgment,  to 
wit,  1.  The  issue  joined  was  immaterial ;  2.  The  Court  erred  in 
not  granting  a  continuance  ;  3.  The  Court  erred  in  referring  the 
assessment  of  damages  to  the  clerk. 

It  does  not  appear  from  the  record,  that  any  question  was  ever 
raised  in  the  Circuit  Court,  as  to  the  point  whether  the  issue 
joined  on  the  defendants'  amended  plea  of  usury,  was  immaterial. 
Had  such  a  point  been  made  on  the  trial,  it  ought  to  have  appear- 
ed by  the  bill  of  exceptions.  For  any  thing  that  appears  on  the 
record,  the  Circuit  Court  may  have  treated  the  issue  as  immater- 
ial. It  however  was  not  the  duty  of  the  Circuit  Court  of  its  own 
motion,  to  have  set  aside  the  issue. 

The  second  assignment  of  error  is  also  without  foundation. 
The  Court  could  not,  without  motion,  have  granted  a  continu- 
ance. 

It  was  clearly  competent  for  the  Court,  after  having  decided 
the  issues  in  favor  of  the  plaintiff,  to  require  the  clerk  to  assess 
the  damages.  The  action  being  on  a  note  for  money,  the  only 
duty  required  of  the  clerk  was  to  calculate  the  interest — a  matter 
merely  of  computational ) 

The  judgment  of  the  Circuit  Court  is  affirmed  with  costs. 

Judgment  affirmed. 

Note.    Sec  Clemson  et  a!,  v.  The  State  Bank  of  Illinois,  Ante  45. 
(1;  Rust  v.  Frothingham  et  al.,  Breese  25$. 
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Albert  G.  Maxcy,  plaintiff  in  error  v.  William  Pad- 
field,  defendant  in  error. 

Error   to  Clinton. 

A  justice  of  the  peace  has  no  authority  to  render  a  judgment  against  any  defendant  who 
is  not  served  with  process,  although  one  of  the  defendants  is  regularly  served. 

The  Circuit  Court  cannot  amend  the  papers  on  appeal  from  the  judgment  of  a  justice  of 
the  peace,  hy  striking  outihe  name  of  one  of  the  defendants  in  the  Court  below. (a) 

This  was  an  action  originally  commenced  by  William  Padfield 
against  Samuel  McCullough  and  A.  G.  Maxcy,  before  William 
Johnson,  a  justice  of  the  peace  of  Clinton  county,  upon  a  pro- 
missory note  made  by  Samuel  McCullough  to  Anderson  W.  Petty,., 
and  by  said  Petty  endorsed  to  Samuel  G.  Smith,  and  by  said 
Smith  endorsed  to  A.  G.  Maxcy,  and  by  said  Maxcy  endorsed  to 
the  defendant  in  error. 

The  summons  was  issued  against  McCullough  and  Maxcy,  and 
returned  executed  upon  Maxcy  only. 

On  the  day  set  for  the  trial  of  the  action,  neither  of  the  defend- 
ants appeared,  and  judgment  was  rendered  against  them  by  de- 
fault. From  this  judgment  Maxcy  appealed  to  the  Circuit  Court 
of  Clinton  county. 

At  the  next  term  of  the  Circuit  Court,  the  Hon.  Sidney  Breese 
presiding,  Maxcy,  by  Cowles,  his  attorney,  moved  the  Court  to 
dismiss  the  cause  and  reverse  the  judgment  of  the  justice.  The 
Circuit  Court  overruled  said  motion,  and  on  motion  of  the  plain- 
tiff, by  Reynolds  his  attorney,  leave  was  granted  to  amend  the 
papers  by  striking  out  the  name  of  Samuel  McCullough. 

Thereupon  a  jury  was  called  and  a  verdict  rendered  for  the 
plaintiff,  and  judgment  entered  upon  said  verdict.  From  this 
judgment  Maxcy  prosecuted  a  writ  of  error  to  this  Court. 

A.  Cowles  and  Benjamin  Bond,  for  the  plaintiff  in  error,  re- 
lied upon  the  following  points  and  authorities : 

"  The  Court  below  had  no  power  to  amend  the  papers, — 

1.  Because  it  in  effect  created  a  new  action,  which  was  not  au- 
thorized by  the  statute  allowing  amendments.  5  Johns.  160  ; 
Kimmel  v  Shultz  et  at.,  Breese  128  ;  Gale's  Stat.  §  7  404,  §  35 
410 ;  E.  L.  389,  396. 

2.  The  judgment  before  the  justice  being  by  default,  and  the  de- 
fence not  of  a  dilatory  character,  it  was  competent  for  the  appel- 
lant to  interpose  the  defence  in  the  Circuit  Court.  Breese  96  ;  5 
Johns.  160  ;  Forman  85, 199.(1) 

(a)  Lake  vs.  Morse,  11  111.  R.  687.  0)  Ante  349. 
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3.  The  cause,  by  appeal  of  one  of  the  defendants  into  the  Cir- 
cuit Court,  will  be  held  as  bringiag  both  defendants  into  the 
Circuit  Court,  no  motion  being  made  to  dismiss  the  appeal  for 
that  reason.  The  plaintiff  below  so  considered  it  by  moving  to 
strike  out  one  of  the  defendants. 

Lyman  Trumbull  and  Joseph  Gillespie  for  the  defendant 
in  error,  relied  upon  the  following  points  and  authorities  : 

1.  Appeals  from  justices  of  the  peace  being  taken  up  de  novo 
in  the  Circuit  Court,  and  McCullough  not  having  joined  in  taking 
the  appeal,  he  was  no  party  to  the  suit  in  the  Circuit  Court. 
Mitcheltree  v.  Sparks,  Forman  166  ;(1)  Tindall  v.  Meeker,  For- 
man  97  ;(2)  Dedman  v.  Barber,  Forman  202.(3) 

2.  If  McCullough  was  a  party,  it  was  competent  for  the  Cir- 
cuit Court  under  the  statute  allowing  such  amendments  to  be 
made  as  are  necessary  to  a  fair  trial  of  the  cause  upon  its  merits, 
to  permit  the  name  of  McCullough  to  be  stricken  out.  Conley 
v.  Good,  Breese  96  ;  R.  L.  396,(4)  §  35  ;  Acts  of  1839,  291. 

3.  To  warrant  the  reversal  of  the  opinion  of  the  inferior  Court 
in  refusing  to  grant  a  continuance,  and  upon  a  point  in  relation 
to  which  it  has  the  best  opportunity  of  forming  a  correct  opinion, 
the  cause  of  error  should  be  clearly  made  out.  Smith  et  al.  v. 
Shultz,  Ante  490. 

Smith,  Justice,  delivered  the  opinion  of  the  Court : 
The  assignment  of  errors  questions  the  regularity  and  power 
of  the  Court  to  strike  out  the  name  of  one  of  the  defendants  in 
the  action  before  the  justice  of  the  peace.  The  original  summons 
was  the  foundation  of  the  action.  The  plaintiff  in  that  action 
elected  to  misjoin  parties  who,  upon  no  legal  principles,  could  be 
joined  in  the  same  action,  and  the  judgment  was  manifestly  er- 
roneous, as  well  for  the  misjoinder,  as  for  rendering  judgment 
against  McCullough,  who  had  not  been  served  with  process.  We 
cannot  doubt  that  the  Court  had  no  power  to  abate  the  suit  as  to 
one  of  the  defendants,  at  common  law,  on  the 'plaintiff's  motion, 
and  we  do  not  conceive  that  the  statutes  allowing  of  amendments 
relative  to  proceedings  before  justices  of  the  peace,  confer  the 
power.  The  effect  of  the  amendment  is  to  change  the  character 
of  the  action,  as  to  parties,  and  virtually  to  constitute  a  new 
action.  This  surely  could  never  have  been  the  intention  of  the 
legislature,  in  the  several  acts  allowing  amendments  in  the  Circuit 
Courts,  to  proceedings  had  before  justices  of  the  peace. 

The  defendants  might  avail  themselves  of  this  misjoinder,  but 
surely  the  plaintiff  in  the  action  before  the  justice,  could  not  dis- 
continue his  cause  as  to  one  of  them,  and  hold  the  other  liable. 
The  cases  cited   to  support  the  power  to  thus  amend  process,  we 

(1)  Ante  198.  (2)  Ante  137.  (3)  Ante  264. 

(4)  Gale'e  Stat.  410. 
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conceive,  having  no  bearing  on  the  point  before  the  Court,  and 
do  not  countenance  the  amendment. 

The  judgment  is  reversed,  as  well  in  regard  to  the  proceedings 
and  judgment  before  the  justice,  aa  in  the  Circuit  Court,  with 
costs. 

Judgment  reversed. 


Charles  Kettelle,  appellant,  v.  Robert  Wardell, 
appellee. 

Appeal  from  Peoria. 

The  security  for  costs  required  of  non-residents,  need  not  be  in  the  precise  words    or 

form  given  in  the  statute. 
A  security  for  costs  may  be  signed  in  the  name  of  a  firm. 

This  was  an  action  of  assumpsit  commenced  by  the  appellee 
in  the  Circuit  Court  of  Peoria  county,  against  the  appellant.  A 
motion  was  made  in  the  Court  below,  at  the  May  term,  1838, 
the  Hon.  Dan.  Stone  presiding,  to  dismiss  the  cause  for  want  of  a 
security  for  costs.  The  motion  was  overruled,  and  the  cause  sub- 
mitted to  the  Court,  and  judgment  rendered  against  the  appellant 
for  $202,16  damages,  together  with  costs.  From  this  judgment 
an  appeal  was  taken  to  this  Court. 

The  form  of  the  instrument  filed  as  a  security  for  costs,  as  also 
so  much  of  the  case  as  is  necessary  to  be  stated  in  order  to  under- 
stand the  points  raised,  appear  in  the  opinion  of  the  Court. 

The  errors  assigned,  are  the  following : 

"1.  There  is  no  legal  bond  for  costs,  the  plaintiff  being  a  non- 
resident. 

2.  The  instrument  filed  and  purporting  to  be  a  bond  for  costs, 
is  not  in  the  form  prescribed  by  statute. 

3.  The  instrument  filed  does  not  set  forth  the  title  of  the  Court, 
nor  the  parties  in  the  cause. 

4.  The  instrument  is  in  the  plural  and  not  in  the  singular  num- 
ber, as  prescribed  by  statute. 

5.  The  instrument  purports  to  be  signed  by  Davis  &  DeWolf , 
the  name  assumed  by  a  firm,  and  not  by  a  single  responsible  per- 
son, as  required  by  statute. 

6.  The  obligors  do  not  enter  themselves  security,  &c,  but  only 
as  security,  &c. 

7.  The  obligors  do  not  acknowledge  themselves  bound  to  pay 
or  cause  to  be  paid,  all  costs,  &c.  at  prescribed  by  statute." 
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H.  P.  Johnson,  for  the  appellant,  cites  R.  L.  title  Costs  165-6; 
Gales  Stat.  195  ;  Warnock  v.  Russell,  Printed  Opinions  292.(1) 

G.  T.  M.  Davis,  for  the  appellee. 

Lockwood,  Justice,  delivered  the  opinion  of  the  Court : 
This  was  an  action  of  assumpsit  commenced  by  Wardell 
against  Kettelle,  in  the  Peoria  Circuit  Court.  Previous  to  the 
issuing  the  summons  from  the  Court  below,  the  plaintiff  in  that 
Court  filed  in  the  clerk's  office,  a  precipe  and  instrument  of 
writing  to  secure  the  costs,  as  follows,  to  wit: 

"State  of  Illinois,  Peoria  county,  sc. 

Robert  Wardell      )  Action,  Trespass  on  the 

v.        ■         >      case  on  promises. 
Charles  Kettelle.    )      Damages,  $500. 

The  Clerk  of  the  Circuit  Court  in  and  for  the  county  of  Peoria, 
will  please  issue  a  summons  in  this  entitled  cause,  directed  to  the 
sheriff  of  said  county  of  Peoria,  and  returnable  at  the  next  term 
of  said  Court.     Dated  Alton,  October  11th,  1837. 

Davis  &  De  Wolf, 
Att'ys  for  Pl'ff. 

Same  v.   Same. 

We  do  hereby  enter  ourselves  as  security  for  costs  in  this  en- 
titled cause,  and  acknowledge  ourselves  bound  to  pay  all  costs 
that  may  accrue  either  to  the  opposite  party,  or  to  any  of  the 
officers  of  this  Court,  in  pursuance  of  the  laws  of  this  State. 

Davis  &De  Wolf." 

At  the  next  term  after  the  commencement  of  the  suit,'  the  de- 
fendant below  moved  the  Court  to  dismiss  the  cause  for  want  of 
bond  for  costs,  which  motion  was  overruled.  The  assignment  of 
errors  questions  the  correctness  of  this  decision. 

The  objections  made  here,  are  the  same  that  were  made  to  the 
security  filed  in  the  case  of  Linn  v.  Buckingham  and  Hunting- 
ton, decided  in  December  term,  1838.(2)  This  Court  then  de- 
cided that  an  instrument  entirely  similar  to  the  one  filed  in  this 
case,  was  a  sufficient  compliance  with  the  statute  requiring  non- 
resident plaintiffs  to  file  security  for  costs  before  commencing 
suit.  The  Circuit  Court  consequently  decided  correctly  in  re- 
fusing to  dismiss  the  suit. 

The  judgment  is  affirmed  with  costs. 

Judgment  affirmed. 

{I)  Ante  3S0.  (0)  A   '    151. 

III.  Rep.  Vol.  2—38 
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Simpson  v.  Updegraff  et  al 

Francis  W.  Simpson,  plaintiff  in  error  v.  Joseph  P.  Up- 
degraff and  William  H.  Randolph,  defendants  in 
error. 

Error  to  McDonough. 

A  justice  of  the  peace  h?.s  jurisdiction  of  a  suit  upon  a  note  for  $100,  where  the  plaintiff 
does  not  claim  interest. 

This  was  an  action  instituted  before  a  justice  of  the  peace  of 
McDonough  county,  on  the  22d  day  of  October,  1838,  upon  the 
following  promissory  note  : 

"•  $100,00.  On  or  before  the  twentieth  day  of  October,  we 
or  either  of  us  promise  to  pay  John  D.  Walker,  or  bearer,  one 
hundred  dollars,  for  value  received.     Macomb,  April  23d,  1838. 

J.  P.  Updegraff.     [l.s.] 
Wm.  H.  Randolph,  [l.s.]" 

On  the  back  of  which  note  was  written, 

"  For  value  received  I  assign  the  within  note  to  F.  W.  Simp- 
son, this  4th  October,  1838. 

John  D.  Walker." 

The  justice  rendered  judgment  for  the  plaintiff,  and  the  defend- 
ants appealed  to  the  Circuit  Court.  At  the  October  term,  1839, 
the  Hon.  Peter  Lott  presiding,  the  cause  was  called  for  trial,  and 
the  plaintiff  read  in  evidence  the  note  and  endorsement,  and  there- 
upon the  defendants  moved  to  dismiss  the  suit  for  want  of  juris- 
diction in  the  justice  of  the  peace,  which  motion  was  sustained 
by  the  Court,  the  cause  dismissed,  and  a  judgment  for  costs  ren- 
dered against  the  plaintiff.  The  plaintiff  excepted  to  the  opinion 
of  the  Court,  and  embodied  the  facts  in  a  bill  of  exceptions,  which 
was  signed  and  sealed  by  the  judge,  and  the  cause  brought  to  this 
Court  by  a  writ  of  error. 

A.  Williams  and  S.  H.  Little,  for  the  plaintiff  in  error. 

O.  H.  Browning,  for  the  defendants  in  error. 

Browne,' Justice,  delivered  the  opinion  of  the  Court: 
This  was  a  suit  by  the  plaintiff  against  the  defendants,  before  a 
justice  of  the  peace  of  McDonough  county,  on  a  promissory  note 
for  the  payment  of  one  hundred  dollars.  The  justice  of  the 
peace  who  tried  the  cause,  gave  judgment  for  the  plaintiffs  for  the 
sum  of  one  hundred  dollars  and  costs.  Updegraff  and  Randolph 
appealed  from  the  decision  of  the  justice  to  the  Circuit  Court  of 
McDonough  county.  When  the  cause  come  on  to  be  tried,  the 
defendants,  Updegraff  and  Randolph,  by  their  attorneys,  moved 
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the  Court  to  dismiss  the  appeal,  because  the  justice  of  the  peace 
had  no  jurisdiction  of  the  cause.  The  motion  was  sustained  by 
the  Court,  and  the  cause  dismissed.  To  reverse  the  decision  of 
the  Circuit  Court,  this  writ  of  error  is  brought.  The  statute 
giving  jurisdiction  to  justices,  page  402,  sec.  1,  Scammon's  Re- 
vised Laws,(l)  provides  "  That  justices  of  the  peace  in  this  State 
shall  have  jurisdiction  within  their  respective  counties,  to  hear  and 
determine  all  civil  suits  for  any  debts  or  demands  of  the  following 
description,  viz  :  for  any  debt  claimed  to  be  due  on  a  promissory 
note,  &c,  where  the  whole  amount,  &c,  shall  not  exceed  one 
hundred  dollars.  It  seems  clear  that  the  justice  of  the  peace  had 
jurisdiction.  It  comes  within  the  letter  and  spirit  of  the  law  con- 
ferring jurisdiction  on  justices  of  the  peace. a  For  these  reasons, 
the  judgment  of  the  Circuit  Court  of  McDonough  county  must 
be  reversed  with  costs  ;  and  as  the  sum  claimed  by  the  plaintiff, 
is  certain,  judgment  is  rendered  here  for  one  hundred  dollars  with 
costs. 

Judgment  reversed,  and  judgment  rendered  in  this  Court. 

(1)  Gale's  Stat.  (a)  Ante  29,  and  note.    Bates  vs.  Bulkley,  2  Gil.  R.  392. 


Charles  Balance,  appellant  v.  William   Frisby  and 
George  T.  Metcalf,  appellees. 

Appeal  from  Peoria. 

The  prayer  for  an  appeal  from  the  Circuit  to  the  Supreme  Court,  may  be   made  at  any 
time  during  the  term  in  which  the  judgment  is  rendered. 

The  appellees  moved  the  Court  to  dismiss  this  appeal,  for  the 
reason  that  "  the  appeal  was  not  prayed  at  the  time  of  rendering 
the  judgment  in  the  Court  below,  but  several  days  afterwards." 

The  record  shows  that  the  judgment  of  the  Court  below,  was 
rendered  on  the  16th  day  of  October,  1839  ;  that  the  appellant 
moved  for  a  new  trial  on  the  23d  of  the  same  month,  which  was 
overruled  on  the  same  day  ;  and  that  on  the  26th  of  the  same 
month,  the  appeal  was  prayed  and  granted.  All  these  proceedings 
were  had  at  the  October  term  of  the  Court  below. 

W.  Frisby,  for  the  appellees. 

C.  Walker,  for  the  appellant. 

Per  Curiam. 

The  appeal  was  prayed  in  due  season.  The  practice  has  been 
uniformly  to  permit  appeals  to  be  prayed  for  at  any  time  during 
the  term  of  the  Court  in  which  the  judgment  is  rendered.1 

The  motion  is  overruled. 

Motion  overruled. 

(fl)  Miller  vs.  Berthold,  40  III.  R.  34  ;  C.  R.  vs.  Johnson,  49  111.  R.  86 
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Emerson  v.  Clark. 

Joseph  Emerson,  appellant  v.  George  W.  Clark, 
appellee. 

Appeal  from  Scott. 

An  appeal  from  the  Circuit  to  the  Supreme  Court,  where  the  judgment  is  final,  and 
amounts  to  $30  exclusive  of  costs,  or  relates  to  a  franchise  or  freehold,  is  a  matter  of 
right.(c) 

This  was  a  motion  to  dismiss  the  appeal  because  the  same  was 
granted  upon  condition  that  the  defendant  should  verify  by  his 
own  affidavit,  within  twenty  days,  two  papers  produced  on  the  trial 
by  the  parties,  but  which  were  not  in  Court  when  the  bill  of  ex- 
ceptions was  made  up.  Upon  such  verifications,  said  papers 
were  to  be  included  in  the  bill  of  exceptions. 

Wm.  Brown,  for  the  appellee. 

Josiah  Lamborn,  for  the  appellant. 

Per  Curiam. 

The  statute  gives  an  appeal  in  all  cases  where  the  judgment  ap- 
pealed from  is  final,  and  amounts  to  the  sum  of  twenty  dollars, 
exclusive  of  costs,  or  relates  to  a  franchise  or  freehold.  The 
party  had  a  right  to  his  appeal  upon  giving  bond  and  security, 
without  any  other  conditions.  The  Court,  upon  this  motion,  will 
not  investigate  the  propriety  of  the  Circuit  Court's  permitting  the 
papers  to  be  verified  by  the  affidavit  of  the  party. 

This  motion  is  overruled. 

Motion  overruled 

(a)  In  all  civil  cases  whatever,  L.  18G3,  p.  3. 
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ABATEMENT. 

1.  Objections  in  the  nature  of  a  plea 
in  abatement,  must  be  made  in  the 
first  instance.  It  is  too  late  to 
make    them  on  appeal.    Pearce  et 

al.  v.  Swan,  266 

2.  The  judgment  for  the  defendant 
on  a  plea  in  abatement,  whether 
it  be  an  issue  in  fact  or  in  law,  is 
that  the  writ  or  bill  be  quashed  ; 
or  if  a  temporary  disability  or  privil- 
ege be  pleaded,  that  the  plaint  re- 
main without  day,  until,  &c.  Mc- 
Kinstry  v.  Pennoyer  et  al.,  319 

3.  On  an  issue  in  fact,  the  defendant 
is  entitled  to  costs,  but  not  on  an 
issue  in  law,  Ibid. 

4.  Infancy  is  not  a  dilatory  plea. 
Greer  v.  Wheeler,  554 

5.  Where  a  contract  is  joint,  and  only 
one  of  the  makers  sued,  the  non- 
joinder of  the  other  parties  can  be 
taken  advantage  of  only  by  plea  in 
abatement.    Lurton  v.    Gilliam   et 


al., 


577 


ACCESSARY. 


See  Teepass,  5. 

ACTION. 

1.  A  (tire  facias  to  foreclose  a  mort- 
gage, is  proceeding  in  rem,  and 
not  an  action  in  the  ordinary  ac- 
ceptation of  that  term.  Menard 
v.  Marks, 

2  The  issuing  of  the  summons,  is  the 
commencement  of  a  suit.  Feazle 
v.  Simpson  et  al., 

3.  Where  by  a  contract  G.  and  K.  were 
to  build  a  mill  for  C,  and  four 
months  after  the  contract  should  be 
completed,  C.  was  to  pay  them 
$150.  Hid  they  could  not  sus- 
tain an  action  for  the  $150  until  the 
expiration  of  four  months  from  the 


time  the  services  were  offered  to  be 
performed,  although  they  were  pre- 
vented from  completing  the  con- 
tract by  the  conduct  of  C.  Crocker 
v.    Goodsell  et  al.,  107 

4.  Debt  is  the  proper  action  to  bring 
for  a  violation  of  an  ordinance  of 
an  incorporated  town.  Israel  et  al. 
v.  Town  of  Jacksonville,  290 


5.  The  law  is  well  settled,  that  where 
there  is  a  written  contract  to  per- 
form a  particular  piece  of  work,  and 
the  workman  performs  a  part  of  the 
work,  and  is  prevented  from  finish- 
ing it  by  the  other  party,  that  he 
may  treat  the  contract  as  rescinded, 
and  recover  the  value  of  his  labour 
in  an  action  of  assumpsit.  Putts  v. 
Huniley, 


0.  A  constable  who  has  collected  an 
execution  issued  upon  a  judgment 
recovered  in  a  suit  by  attachment 
and  paid  the  money  over  upon  the 
order  of  the  plaintiff  in  the  attach- 
ment.is  not  liable  to  an  action  by  the 
attachment  debtor — after  the  rever- 
sal of  such  judgment  on  appeal— 
for  the  money  so  collected  and 
paid  over.  Nor  is  he  liable  to  a 
garnishee  of  whom  he  has  collected 
money  on  such  execution.  Elliot 
v.  Sneecl, 
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7.  Where  a  constable  collected  money 
upon  a  judgment  obtained  by  W. 
against  R.,  before  a  justice  of  the 
peace,  and  paid  the  same  to  G.  upon 
the  order  of  E.,  to  whom  the  judg- 
ment was  assigned ;  and  afterwards 
the  judgment  was  reversed  on  ap- 
peal, and  the  constable  paid  the 
money  back  which  he  had  collected 
of  R.:  Held  that  E.  the  assignee  of 
the  judgment,  was  not  liable  to  re- 
fund  the  money  to  the  constable, 

W.  alone  being  liable.  Ibid 

8.  Where  a  constable  collected  money 
on  an  execution  issued  upon  a  judg- 
ment which  was  afterwards  reversed, 
and  paid  the  money  over,  upon  the 
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order  of  the  plaintiff';  and  after  the 
reversal  of  the  judgment,  the  con- 
stable paid  back  the  money  to  the 
defendant :  Held  that  the  constable 
might  maintain  an  action  against 
the  plaintiff,  for  money  paid  to  his 
use.  Ibid. 

■9,  The  bringing  of  a  suit  to  recover 
back  the  consideration  money, 
after  a  breach  of  the  contract,  is 
equivalent  to  an  express  disaffirm- 
ance of  the  contract ;  and  to  be  re- 
garded as  sufficient  evidence  of  the 
determination  of  the  party  tp  treat 
it  as  rescinded,  as  the  consideration 
can  only  be  recovered  back  on  the 
groTindJofa  disaffirmance  of  the  con- 
tract.   Herrington  v.  Hubbard.  569 

10.  A  party  cannot  proceed  to  recover 
in  an  action  at  law,  the  considera- 
tion paid  on  a  contract,  and  proceed 
concurrently  in  a  court  of  equity, 
for  a  specific  performance  of  the 
same  contract ;  because  a  recovery 
at  law  is  based  on  an  actual  or  con- 
structive disaffirmance  of  the  con- 
tract; and  a  party  cannot  obtain  a 
decree  for  a  specific  execution  of  a 
contract,  by  a  judgment  at  law,  pro- 
nounced disaffirmed  Ibid. 

11.  Sembl-3,  That  an  action  of  cove 
nant,  to  recover  damages  for  the 
non-performance  of  a  contract,  may 
be  proceeded  in  concurrently  with 
proceedings  in  chancery,   to'comp°l 

a  specific  performance.  Ibid. 

See  Administrator  ;  Bank,  3 ;  Con- 
stable ;  Fees ;  Improvements  ; 
Malicious  Prosecution  ;  Mis- 
chievous Animals  ;  Obstruction  : 
Scire  Facias  ;  Slander  ;  Tres- 
pass. 


ADMINISTRATOR    AND 
EXECUTOR. 


1.  A  judgment  for  costs  cannot  be 
rendered  against  an  administrator 
in  his  personal  character.  Church 
etal.  v.  Jewett  et  al.,  55;  Bailey  v. 
Campbell.  110 

2.  Courts  of  Probate  have  power  to 
revoke  letters  of  administration  ob- 
tained through  fraud.  Marsto-n  v. 
Wilcox,  60 

3.  The  right  to  enquire  whether  a 
fraud  has  been  practised,  is  a  neces- 
sary incident  to  the  power  given  by 
statute,  "to  hear  and  determine  the 
right  of  administration."  Ibid. 

4.  Undei  the  general  issue,  in  an  ac- 
tion by  an  administrator,  proof  that 
the  plaintiff  had  received  letters  of 
administration  upon  the  estate  of 
his  intestate,  is  unnecessary.  The 
fact  whether  he  was  or  was  not  an 
administrator,  is  not  put  in  issue. 
Mclunley  v.  Braden,  04 


5.  If  an  administrator  act  honestly 
and  prudently,  though  there  be  a 
loss  to,  or  a  total  diminution  of,  the 
intestate's  estate,  he  will  not  be  lia- 
ble. Where  M.,  an  administrator  in 
Illinois,  employed  an  agent  in  Vir- 
ginia, to  collect  a  demand  due  to 
his  intestate's  estate  from  a  resident 
in  Virginia,  and  the  agent  collected 
the  money  and  appropriated  the 
same  to  his  own  use,  but  never  ac- 
counted for  it  to  M.:  Held,  that  as 
M.  had  been  guilty  of  no  miscon- 
duct, and  had  acted  in  good  faith, 
he  was  not  liable  for  the  loss  of  the 
money.     Christy  et  al.  v.  McBride. 
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Qucere :  Is  an  administrator  in  this 
State  bound  to  collect  debts  due 
his  intestate's  estate,  from  residents 
of  other  States  '.  Ibid. 


6.  For  a  breach  in  the  condition  of 
the  bond  of  an  executor,  an  action 
may  be  maintained  against  any  one 
or  more  of  the  obligors  in  such 
bond.  The  common  law  in  this 
particular  is  changed  by  statute 
The  People  v.  Miller  et  al.,  83 


7.  It  is  not  necessary  to  establish  a 
devastavit  previous  to  instituting  a 
suit  on  an  executor's  bond.  The 
statute  has  dispensed  with  the  proof 
of  a  devastavit.  Ibid. 


8.  The  statue  of  Wills  gives  an  action 
against  the  obligors  in  an  executor's 
bond,  in  cases  of  neglect  or  refusal 
to  comply  with  any  of  the  provisions 
of  the  law  governing  the  conduct  of 
the  executor,  as  also  in  cases  where 
any  one  or  more  of  the  covenants 
in  his  bond  are  violated.  Ibid. 


9.  A  Court  of  Probate  has  no  power 
to  render  a  judgment  in  favor  of 
heirs  or  devisees,  against  an  execu- 
tor or  administrator  for  failing  or 
refusing  to  pay  over  to  such  heirs 
or  devisees,  their  distributive  por- 
tions of  the  estate  of  the  deceased. 
Piggott  v.  Barney  et  al.,  145 


10.  If  an  executor  or  administrator 
fail  or  refuse  to  comply  with  the  or- 
der of  the  Court  of  Probate,  requir- 
ing him  to  make  such  payment,  the 
remedy  is  by  attachment  for  con- 
tempt of  court.  Ibid. 


11.  An  administrator  is  not  bound 
upon  the  exhibition  by  a  creditor  of 
his  claim  against  the  estate  of  the 
intestate,  to  set  off  any  debt  or  de- 
mand such  estate  may  have 
against  such  creditor;  and  his  fail- 
ing to  do  so,  will  not  bar  snch  debt 
or  demand.  Morton  v.  Bailey  etal.,      213 


12.  A  justice  of  the  peace  has  no  juris- 
diction of  a  suit  for  a  demand  ex- 
ceeding twenty  dollars,  in  which  an 
administrator  is  a  party,  except  for 
debts  due  for  property  purchased  at 
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an  administrator's  sale.    Leigh   v. 
Mason  etal.,  249 

13.  The  act  of  1827  (lid  not,  like  the 
act  of  1829,  require  that  application 
to  sell  real  estate  by  administrators, 
should  be  made  to  the  Circuit 
Court  of  the  county  in  which 
administration  was  granted.  Under 
that  act,  an  application  to  the  Cir- 
cuit Court  of  the  county  in  which 
the  real  estate  was  situated,  was 
sufficient.    Smith  et  al.  v.  Hiieman,      323 

14.  §  6  the  act  of  1827,  required  that 
an  administrator's  deed  of  real 
estate,  should  set  forth"1  at  large, 
the  order  of  the  Circuit  Court  direct- 
ing the  sale."  A  recital  of  the  sub-* 
stance  of  such  order,  is  not  a  compli- 
ance with  the  act.  Ibid. 

15.  The  Circuit  Court  has  no  power  to 
direct  a  sale  of  real  estate  by  an  ad- 
ministrator, to  be  made  for  any 
other  funds  than  the  legal  currency 
of  the  State.  The  direction  to  take 
payment  in  notes  of  the  State 
Bank  of  Illinois,  was  not  warranted 
by  law.  But  such  direction  did  not 
render  the  proceedings  void,  but 
voidable  only.  Such  a  direction 
does  not  render  a  record  of  an 
order  of  sale  inadmissible  as  evi- 
dence, ^id. 

16.  An  administrator's  deed  under  the 
act  of  1827.  which  does  not  contain 
the  order  "  at  large,"  for  the  sale  of 
the  premises,  is  insufficient,  and 
cannot  be  received  as  evidence  in 
an  action  of  ejectment,  to  support 
the  title  of  the  grantee  in  such 
deed.  Ibid. 


ADMISSIONS. 


1.  The  admission  of  an  affidavit  for  a 
continuance,  on  the  ground  of  the 
absence  of  a  material  witness  in 
evidence,  is  an  admission  of  the 
truth  of  the  facts  which  the  affida- 
vit states  can  be  proved  by  such 
witness,  and  they  cannot  be  contra- 
dicted.    Willis  v.  The  People 

See  Evidence,  17. 
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ADVERSE  PARTY. 


See  Justices  of  the  Peace,  21,  24. 


AGREEMENT. 

See  Contract. 

ALTERATION  OF  PROCESS 

See  Process,  1. 

ALIMONY. 


1.  On  a  bill  filed  alleging  a  desertion 
for  more  than  two  years,  and  an- 
swer confessing  the  desertion,  but 
justifying  it  on  account  of  repeated' 
cruelty  on  the  part  of  the  complain- 
ant,   the  jury    having    found    the 
charge   of  desertion  to  be   true  as 
alleged,  in  the  bill,  the  Court  entered 
a  decree  that  the  bonds  of  matrimo- 
ny be  dissolved,  and  that  alimony  be 
allowed  to  the  respondent    for  the 
support  of  herself  and  child,  and  that 
the  cause  be  continued  to  the  next 
term  of  the  Court,  for   the  purpose 
of  enquiring  into  the  amount  pro- 
per to  be  allowed.     At    the   nest 
term  of  the  Court,   the  same  evi- 
dence was  admitted  on  the  hearing 
of  the  question  in   relation   to  the 
alimony,  which  had  been  admitted 
on  the  hearing  of  the  application 
for  divorce,  though  objected  to  by 
respondent :  and  a   decree    for  one 
cent  alimony,  and  that  each  party 
should  pay  the  costs,   incurred   by 
each, on  the  application  for  alimony: 
— Held  that    said    testimony  must 
have  been  irrelevant  to  an  enquiry 
onthe  question  of  alimony,  the  only 
question  remaining  to  be  decided, 
and  that  it  was  error  to  admit  the 
same  ;  and  that  the  allowance  of  a 
nominal  amount  of  alimony,  was  a 
virtual  rescinding  of  the  judgment 
of  the  Circuit  Court  at  the  previous 
term.    Reams  v.  Reavis,  242 

2.  The  final  judgment  of  the  Court 
should  have  decreed  a  yearly  allow- 
ance commensurate  to  the  support 
of  the  wife  and  child,  in  propor- 
tion to  the  husband's  ability,  and 

her  condition  in  life.  Ibid. 

3.  The  order  that  the  wife  should  pay 
costs,  was  also  erroneous.  Ibid. 


AFFIDAVIT. 


See  Bill  op  Exceptions,  16;  Continu- 
ance, 3,  4,  7,  8;  Criminal  Law,  14; 
Practice,  15,  17.  33,  62,  100,  101,  120, 
124,  131 ;  Process,  10. 


AGENT    AND    PRINCIPAL. 


ALIEN. 


1.  An  alien  is  not  qualified  to  serve  as 
a  juror  in  any  case.  Guykowski  v. 
The  Pcotne,  473 


ANIMALS. 


Sn  Mischievous  Animals 


AMENDMENT. 


'ee  Administrator  and    Executor  ;    At- 
torney; Power  op  Attorney.  |  1.  A  complainant  has  an  nnqtiestion- 
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able  right  to  amend  his  bill  in 
equity,  before  answer  filed,  and  in 
many  cases,  after,  and  before  repli- 
cation filed.  Droullardv.  Baxter  et 
al., 

2  A  scire  facias  may  be  amended. 
Marshall  v.  Maury, 

3.  Applications  to  amend  the  pleadings 
in  a  cause,  are  addressed  to  the 
sound  discretion  of  the  Court,  and 
the  allowance  of  such  applications 
cannot  be  assigned  for  error.  Phil- 
lips v.  Dana, 

4.  Where  an  amendment  to  a  declara- 
tion is  a  matter  of  substance,  it  en- 
titles the  defendant  to  a  continu- 
ance of  the  cause.  Covell  et  al.  v. 
Marks, 

See  Appeal  ;  Attachment  ;  Mistake, 
2,  3;  Record,  1,  2. 


APPEAL. 

From  Justices  of  the  Peace. 

1.  Appeals  from  the  judgments  of  jus- 
tices of  the  peace,  must  be  tried  in 
the  Circuit  Court  de  novo.  Tindall 
v.  Meeker, 

2.  Where  a  judgment  is  rendered  by  a 
justice  of  the  peace  upon  a  note 
bearing  interest;  and  an  appeal  is 
taken  to  the  Circuit  Court ;  in  com- 
puting the  amount  due  on  the  note, 
interest  should  be  calculated  upon 
the  note  to  the  time  of  the  rendition 
of  the  judgment  in  the  Circuit  Court, 
and  not  on  the  judgment. 

3.  On  appeal  from  a  judgment  of  a  jus- 
tice of  the  peace,  the  Circuit  Court 
should  give  judgment  for  the  amount 
that  may  be  "clue,  although  that 
amount  may  exceed  the  jurisdiction 
of  a  justice;  provided  the  justice  had 
jurisdiction  at  the  time  of  the  com- 
mencement of  the  suit.  The  rule  is, 
if  an  inferior  court  has  jurisdiction 
ab  origine,  no  subsequent  fact  aris- 
ing in  the  case,  can  defeat  it. 

4.  Where  a  judgment  is  rendered  by  a 
justice  of  the  peace  against  two  de- 
fendants, and  one  of  them  only  ap- 
peals to  the  Circuit  Court,  the  cause 
should  be  docketed  against  the  ap- 
pellant only.    Mitcheltree  v.  Sparks. 

5.  Where  an  appeal  is  taken  from  a 
justice  of  the  peace  to  the  Circuit 
Court,  if  the  justice  had  jurisdic- 
tion of  the  suit  when  it  was  com- 
menced before  him,  the  Circuit 
Court  may  render  judgment  for  a 
sum  exceeding  $100,  if  such  excess 
is  for  interest  that  has  accrued  sub- 
sequent to  the  rendition  of  the  judg- 
ment by  the  justice  of  the  peace. 


191 


231 


498 


525 


137 


Ibid. 


Ibid. 


19S 


Ibid. 


6.  On  an  appeal  from  a  justice  of  the 
peace  to  the  CircT  it  Court,  if  the  ap- 


peal bond  filed  be  wholly  insuffi- 
cient, the  Circuit  Court  should  al- 
low a  new  bond  to  be  filed.  It  is 
error  to  refuse  an  application  to  file 
such  new  bond.    Dedman  v.  Barber,      254 

7.  No  appeal  or  writ  of  certiorari  can 
be  taken  from  the  judgment  of  a  jus- 
tice ot  the  peace,  in  a  suit  brought 
to  recover  an  assessment  upon  a 
member  of  a  class,  made  under  §  45 
of  the  Militia  Law.    Tunt  v.  Broion,      264 

S.  The  statute  does  not  authorize  ap- 
peal bonds  to  be  amended  in  crimi- 
nal cases.  The  statute  regulating 
appeals  in  civil  cases  is  otherwise. 
Swaffordv.  T lie  People,  2S9 

9.  In  appeals  from  justices  of  the  peace, 
where  an  appeal  bond  is  aecided  to 
be  insufficient,  the  statute  is  impera- 
tive that  the  Court  shall  permit  "a 
good  and  sufficient  bondr1  to  be 
filed.  Hubbard  et  al  v.  Freer.  407 

10.  Where  the  appeal  bond  was  signed 
by  one  of  the  two  appellants,  as  fol- 
lows "  Hubbard  &  Co.  [Seal] :"  Held 

that  the  bond  was  amendable.  Ibid. 

11.  It  is  not  necessary  that  the  bond 
given  on  an  appeal  from  the  judg- 
ment of  a  justice  of  the  peace  to  the 
Circuit  Court,  should  be  entered  in- 
to before  the  clerk  of  said  Court,  or 
in  his  office.  It  is  sufficient  if  it  be 
duly  executed,  and  filed  in  the 
clerk's  office.     Waldo  et  al.  v.  Aver- 

ett,  487 

12.  The  issuing  of  a  summons  and  su- 
persedeas, on  appeal  from  a  judg- 
ment of  a  justice  of  the  peace,  is 
evidence  that  the  appeal  bond  is  ap- 
proved by  the  clerk.  Ibid. 

13.  On  au  appeal  from  the  judgment  of 
a  justice  of  the  peace  to  the  Circuit 
Court,  if  the  bond  be  ever  so  defec- 
tive, the  Court  nevertheless  should 
allow  a  good  and  sufficient  bond  to 

be  filed.  Ibid. 

14.  Appeals  for  the  removal  of  causes 
from  an  inferior  to  a  superior  court, 
for  the  purpose  of  obtaining  trials  de 
novo,  are  unknown  to  the  common 
law,  and  can  only  be  prosecuted 
where  they  are  expressly  given  by 
statute.    The.  Schooner  Constitution 

v.  Woodworth,  511 

15.  In  order  to  enable  the  owner  or 
consignee  of  a  vessel  attached  under 
the  "Act  authorizing  the  seizure  of 
ooats  and  other  vessels  by  attach- 
ment," to  take  an  appeal  from  the 
judgment  of  a  justice  of  the  peace  in 
such  case,  he  should  make  himself  a 
party  defendant  to  the  suit,  before 

the  justice.  Ibid. 

16.  Sed  quere,  Whether  an  appeal  can 
be  taken  from  the  judgment  of  a  jus- 
tice of  the  peace  under  that  act.  Ibid. 


17.  An  appeal  lies  from  the  decision  of 
two  justices  of  the  peace  under  the 
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"Act  regulating  Inclosures:"   Holli- 
dcvj  v.  SwaUes, 


18.  The  Circuit  Court  cannot  amend 
the  papers  on  appeal  from  the  judg- 
ment ol'  a  justice  of  the  peace,  by 
striking  out  the  name  of  one  of  the 
defendants  in  the  Court  below. 
Maxcij  v.  Padfiehl, 


From  Probate  Court. 

19.  As  the  statute  makes  no  provision 
for  amending  the  bond,  or  for  filing 
a  new  bond.in  the  case  of  a  defect 
in  the  bond  filed  on  appeal  from  the 
Probate  Court,  an  application  so  to 
do,  is  necessarily  addressed  to  the 
discretion  of  the  Court,  and  the 
manner  of  the  exercise  of  that  dis- 
cretion, cannot  be  assigned  for 
error.     Crain  v.  Bailey  et  at. 


321 


20.  Quere,  Whether  the  Circuit  Court 
cannot,  in  its  discretion,  authorize 
ihe  amendment  of  an  appeal  bond, 
in  case  of  ail  appeal  from  the  Pro- 
bate Court.  Fold. 


■  21.  In  appeals  from  the  Probate  Court 
to  the  Circuit  Court,  the  statute  re- 
quires that  the  appeal  bond  shall  be 
made  payable  to  the  People  of  the 
State  of  Illinois.  A  bond  payable  to 
the  appellee,  is  not  in  compliance 
with  the  statute.  Ibid. 


From  the  Trial  of  the  Right  of  Property. 

22.  Objections  in  the  nature  of  a  plea 
in  abatement,  must  be  made  in  the 
first  instance.  It  is  too  late  to  make 
them  on  appeal.  An  appeal  from 
The  decision  of  a  jury,  upon  the  trial 
of  the  right  to  property  levied  on 
execution,  must  be  taken  at  the  trial, 
and  the  appeal  bond  executed  be- 
fore the  Court  is  dissolved.  A  n  ap- 
peal bond  filed  the  day  after  the 
trial,  is  not  sufficient.  If  an  appeal 
be  irregularly  taken  to  the  Circuit 
Court,  from  the  verdict  of  a  jury  on 
the  trial  of  the  right,  of  property  be- 
fore a  justice,  and  the  appellee  ap- 
pear in  the  Circuit  Court,  he  waives 
all  objections  to  the  irregnlarity  of 
the  appeal.    Pearce  et  al.  v.  Swan, 


200 


23.  A  motion  to  dismiss  an  appeal  from 
the  verdict  of  a  jnry  on  the  trial  of 
the  right  of  property  before  a  sheriff', 
is  addressed  to  the  discretion  of  the 
Court,  and  the  decision  of  the  Cir- 
cuit Court  on  such  motion,  cannot 
be  assigned  for  error.  Sheldon  v. 
Rei/de  et  al. 


24-  A  bond,  on  appeal  from  a  sherirTs 
jnry  on  the  trial  of  the  right  of  pro- 
perty, may  be  executed  by  an  attor- 
ney in  fact. 
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Ibid. 


To  the  Supreme  Court. 


25.  Where  a  bill  of  exceptions  signed 
and  sealed  by  the  judge,  and  an  ap- 
peal bond,  were  lodged  in  the 
clerk's  office,  but  not  marked  filed : 
Held  that  they  were  not  part  of  the 
record  In  the  cause,  and  that  the  ap- 
peal must  be  dismissed.  Holmes  v. 
Parker  et  al.  507  &  487 


20.  On  appeal  from  the  Circuit  to  the 
Supreme  Court,  a  variance  between 
the  amount  of  the  judgment  ap- 
pealed from,  and  the  amount  recited 
in  the  bond,  is  fatal,  though  the  va- 
riance occurred  through  the  mistake 
or  inadvertence  of  the  clerk  of  the 
Circuit  Court.  Brooks  et  al.  v.  Town 
of  Jackson  ville,  5GS 

27.  Where  an  appeal  is  dismissed,  the 
Court  will  not  permit  the  transcript 
of  the  record  to  be  withdrawn  for 
the  purpose  of  bringing  a  writ  of 
error.  Ibid. 


28.  The  prayer  for  an  appeal  from  the 

,    Circuit  to  the  Supreme  Court,  may 

be  made  at  any  time  during  the  term 

in  which  the  judgment  is  rendered. 

Balance  v.  Frisby  et  al., 

20.  An  appeal  from  the  Circuit  to  the 
Supreme  Court,  where  the  judg- 
ment is  final,  and  amounts  to  $20  ex- 
clusive of  costs,  or  relates  to  a  fran- 
chise or  freehold,  is  a  matter  of 
right.    Emerson  v.  Clark, 


596 


See  Attorney,  4,  5,  (J ;  Bond,  1,  3. 

APPEARANCE. 

1.  Where  C.  and  W.  were  joined  as  de- 
fendants in  a  suit,  and  process 
served  only  on  C,  and  the  defend- 
ants' attorney  in  a  demurrer  to  the 
declaration  used  the  language  "  de- 
fendants come  by  their  attornry  and 
defend,"  &c,  but  in  the  subsequent 
pleadings  used  only  the  name  of  C. : 
Held  that  he  did  not  thereby  enter 
W.'s  appearance.  Clemson  et  al.  v. 
State  Bank  of  Illinois, 

2.  Irregularity  of  process,  whether  the 
process  be  void  or  voidable,  is  cured 
by  appearance  without  objection. 
Easton  et  al.  v.  Altmn,  350 

3.  The  want  of  a  seal  to  a  summons, 
cannot  be  taken  advantage  of  after 

an  appearance.  Ibid. 

4.  When  an  attorney  commences  an 
action  in  the  name  of  another,  or  ap- 
pears tor  another,  the  Court  will 
presume  that  he  has  authority  to  do 
so,  until  the  contrary  appear.  Ran 
Bom  v.  Jones. 


V, 
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APPOINTMENT. 


See  Clbrk  ;  Constable,  5,  6,  7. 
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APPROPRIATION. 

See  Public  Lands,  7,  8, 12. 

ARBITRATION. 

See  Referees. 

ARREST  OF  JUDGMENT. 

1.  Where  the  verdict  of  the  jury  in  a 
trial  for  larceny,  was,  "We,  the  jury, 
find  the  defendant  guilty,  and  sen- 
tence him  to  the  penitentiary  for  the 
term  of  three  years,"  and  a  motion 
was  made  in  arrest  of  judgment,  be- 
cause the  value  of  the  property 
stolen  was  not  stated  in  the  verdict: 
Held  that  the  defect  was  fatal,  and 
that  the  judgment  should  have  been 
arrested.    Highland  v.  The  People, 


302 


ARSON. 


See  Indictment,  1. 

ASSAULT  AND   BATTERY. 

1.  The  venue,  in  an  action  for  assault 
and  battery,  is  transitory.    Hmiey 

v.  Marsh  et  al.  329 

2.  Where  a  declaration  stated  that  the 
assault  and  battery  were  committed 
"at  Montebello,  in  the  county  of 
Hancock,  and  within  the  jurisdiction 
of  this  Court, "  Held  that  it  was  un- 
necessary to  prove  that  the  assault 
and  battery  were  committed  within 

the  town  of  Montebello.  Ibid. 

See  Indictment,  3, 

ASSESSMENT  OF  DAMA- 
GES. 

See  Damages. 

ASSIGNMENT  AND  AS- 
SIGNEES. 

1,  Deeds  or  obligations  containing  mu- 
tual covenants,  are  not  assignable. 
Beezley  v.  Jones,  34 

2.  One  covenant  in  an  obligation  or 
contract,  containing  several  cove- 
nants, cannot  be  assigned  without 

the  other.  Ibid. 

-3.  Semble,  That  instruments  in  writing 
for  the  conveyance  of  land,  or  for 
the  performance  of  personal  duties, 
are  not  assignable.  Ibid. 

See     Evidence,    47 ;     Promissory 
Notes. 

ATTACHMENT. 

1.  In  order  to  enable  the  owner  or 
consignee  of  a  vessel  attached  under 
the  '-Act  authorizing  the  seizure  of 
boats  and  other  vessels  by  attach- 
ment,'''' to  take  an  'appeal  from  the 
judgment  of  a  justice  of  the  peace  in 
such  case,  he  should  make  himself  a 


party  defendant  to  the  suit,  before 
the  justice.  TJie  Schooner  Constitu- 
tion v.  Nelson  Woodworth,  511 


2.  Sed  quere.  Whether  an  appeal  can 
be  taken  from  the  judgment  of  a  jus- 
tice of  the  peace,  under  that  act.        Ibid. 


3.  On  the  trial  of  the  right  of  property 
levied  on  by  attachment,  the  writ  of 
attachment  and  return  thereon,  arc 
admissible  in  evidence.  Sheldon  v. 
Reihle  et  al. 


4.  Where  an  attachment  bond  was 
signed  by  the  principal,  Hunter,  and 
surety,  but  no  seals  were  affixed  to 
the  bond,  and  the  defendant  moved 
to  dismiss  the  suit  for  want  of  a 
sufficient  bond;  and  thereupon  the 
plaintiff  moved  that  Hunter  be  al- 
lowed to  amend  the  bond  by  affixing 
a  sea!,  which  motion  the  Court  over- 
ruled and  dismissed  the  suit :  Held 
that  the  deeision  was  correct,  as  the 
motion  to  amend  did  not  extend  to 
both  obligors.    Hunter  v.  Ladi, 


See  Constable,  8,  0,  10  ;  Contempt 
op  Court  ;  Evidence,  7,  8,  34,  56  ; 
Right  of  Property,  7,  13,  14. 
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ATTORNEY. 


1.  A  lawyer  employed  to  defend  a  suit, 
is  not  authorized  to  consent  to  the 
entry  of  a  judgment  against  his 
client,  without  hfs  assent.  His  doing 
so  is  a  violation  of  the  confidence  re- 
posed in  him,  and  if  done  with  a 
corrupt  intent,  involves  such  a  de- 
gree of  moral  turpitude,  as  would 
authorize  the  Court  to  strike  his 
name  from  the  Roll  of  Attorneys. 
The  People  v.  Lamborn, 

2.  In  general,  where  the  complainant 
is  not  the  person  injured,  application 
for  a  rule  against  an  attorney,  to 
show  cause  why  his  name  should  not 
be  stricken  from  the  Roll,  should  be 
based  upon  the  affidavit  of  some  per- 
son who  shall  affirmatively  allege 
the  truth  of  the  charges  preferred 
against  the  attorney,  and  not  merely 
his  belief  in  the  truth  from  the  in- 
formation of  others.  Ibid. 

3.  When  an  attorney  commences  an 
action  in  the  name  of  another,  or 
appears  for  another,  the  Court  will 
presume  that  he  has  authority  to  do 
so,  until  the  contrary  appear.  Ran- 
som v.  Jones,  291 


4.  Where  a  supersedeas  bond  purport- 
ed to  be  executed  by  a  person  as 
attorney  in  fact,  in  the  name  of  his 
principal,  and  the  authority  of  the 
attorney  did  not  appear:  HeM  that 
the  Court  would  presume  that  the 
attorney  had  authority  to  execute 
the    bond,     unless    his     authority 
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was  questioned  by  affidavit.     Camp- 
bell et  al.  v.  State  Bank  of  Illinois,        423 

.5.  The  Supreme  Court  will  presume- 
that  a  bond  executed  by  an  attorney 
in  the  name  of  his  principals,  and 
filed  in  the  Court  below,  was  exe- 
cuted by  a  person  duly  authorized, 
and  that  the  Court  below  was  satis- 
fled  of  that  fact,  unless  the  contrary 
appears.    Sheldon  v.  Reihle  et  al.  519 


6.  A  bond  on  appeal  from  the  decision 
of  sheriff's  jury  on  the  trial  of  the 
right  of  property,  may  be  executed 
by  an  attorney  in  fact.  Ibid. 


See  Administrator,  5 ;    Power  op 
Attorney. 


AUTHENTICATION. 

See  Record,  4,  8,  9, 10. 

AVERMENT. 

See  Pleading  ;  Chancery. 


BAIL. 


..  Where  B.  instituted  a  suit  against  I. 
by  capias,  and  held  the  defendant  to 
bail ;  and  the  Court,  on  motion,  dis- 
charged the  bail,  but  rendered  judg- 
ment for  the  plaintiff  for  the  amount 
of  his  demand:  Held  that  the  plain- 
tiff could  not  bring  a  writ  of  error  to 
reverse  the  decision  of  the  Court 
discharging  the  bail.  Held,  also, 
that  the  defendant  in  error  should 
have  demurred  to  the  assignment  of 
error ;  yet,  that  notwithstanding  he 
had  joined  in  error,  the  Court  would 
not,  by  affirming  the  judgment,  sub- 
ject the  defendant  to  the  costs  of  the 
Supreme  Court  ;  but  would  dismiss 
the  writ  of  error.  Bruner  v.  In- 
graft am, 
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2.  A  motion  to  discharge  bail,  is  ad- 
dressed to  the  sound  discretion  of 
the  Court;  and  its  decision  upon 
such  a  motion,  cannot  be  assigned 
for  error.  Ibid. 


BANK  AND  BANK  NOTES. 


.  The  bills  issued  by  the  old  State 
Bank  of  Illinois,  were  bills  of  credit 
within  the  meaning  of  the  Constitu- 
tion of  the  U.  S.;  and  a  note  given 
in  consideration  of  such  bills,  is 
void,  and  cannot  be  collected  by 
law.    Linn  v.  State  Bank  of  Illinois, 


2.  A  debt  due  to  the  State  Bank  of  Illi- 
nois, is  a  debt  due  to  the  State,  and 
is  not  barred  by  the  statute  of  limi- 
tations. State  Bank  of  Illinois  v. 
Brown,  et  al.  106 

3.  In  an  action  by  the  old  State  Bank 


of  Illinois,  upon  a  promissory  note 
given  in  satisfaction  of  two  judg- 
ments recovered  upon  promissory 
notes  executed  to  said  Bank,  in  con- 
sideration of  bills  of  said  Bank 
which  had  been  declared  by  the  Su- 
preme Court,  to  be  bills  of  credit 
emitted  by  the  State,  in  contraven- 
tion of  the  Constitution  of  the  U.  S.; 
the  defendants  offered  to  show  the 
consideration  of  the  judgments  in 
bar  of  the  action  :  Held  that  the  evi- 
dence was  inadmissible,  and  that 
the  validity  of  the  judgments  could 
not  be  impeached  in  such  action 
Mitchell  et  al.  v.  State  Bank  of  Illi- 
nois, 


520 


■See  Costs,  2. 

BETTING  ON  ELECTIONS. 


See  Contract,  17. 


BILL. 


See  Chancery. 


BILLS  OF  CREDIT. 


131 


See  Bank. 


BILL  OF  EXCEPTIONS. 

1.  Exceptions  taken  upon  the  first 
trial,  a  new  trial  being  granted  and 
had,  cannot  avail  the  party  except- 
ing. In  order  to  be  available,  the 
exceptions  should  have  been  re- 
newed on  the  last  trial  (,if  the  same 
ground  of  exception  occurred.) 
Harmison  v.  Clarke  et  al. 

2.  A  bill  of  exceptions  cannot  be  taken 
unless  the  exceptions  be  made  on 
the  trial,  and  before  the  jury  is  dis- 
charged ;  and  it  lies  for  receiving 
improper  or  rejecting  proper  testi- 
mony, or  misdirecting  a  jury  on  a 
point  of  law.    Swafford  v.  Dovenor, 

185 ;  Gilmore  v.  Ballard,  252 

3.  The  matter  or  decision  excepted 
to,  must  have  arisen  during  the  pro- 
gress of  the  cause,  and  before  final 
judgment.  ibid. 


4.  A  bill  of  exceptions  will  not  lie  to 
the  final  judgment  of  a  Court,  where 
the  whole  case  is  submitted  to  the 
Court  for  decision,  and  a  jury  dis- 
pensed with.  White  et  al.  v.  Wise- 
man, 169  ;  Oil  more  v.  Ballard, 


5.  A  defendant  by  suffering  judgment 
to  go  by  default,  is  out  of  Court,  and 
has  no  right  to  except  to  testimony. 
He  is.  however,  permitted  to  cross- 
examine  the  witnesses,buthe  cannot 
introduce  testimony,  or  make  a  de- 
fence to  the  action.  Morton  v.  Bai- 
ley et  al.  213 
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.  The  reasons  filed  by  a  party,  as  the 
foundation  for  a  motion  in  the  Cir- 
cuit Court,  do  not  thereby  become  a 
part,  of  the  record.  To  make  them  a 
part  of  the  record,  they  should  be 
embodied  in  a  bill  of  exceptions. 
Vanlandingham  v.  Fellows  et  al.  233 


7-8.  Where  an  erroneous  instruction 
is  given  to  the  jury,  but  the  bill  of 
exceptions  does  not  enable  the  Court 
to  see  what  effect  it  probably  had 
upon  their  verdict,  the  judgment  of 
the  Court  below  will  be  reversed. 
The  bill  of  exceptions  should  have 
stated  the  proof  upon  the  point.  Kit- 
chell  v.  Bratton,  300 


9.  In  a  cause  tried  by  the  Court  with- 
out the  intervention  of  a  jury,  a  bill 
of  exceptions  cannot  be  taken  to  the 
final  judgment,  of  a  Circuit  Court 
non-suiting  the  plaintiff,  even  where 
it  is  agreed  by  the  parties,  that  either 
party  shall  have  the  same  right  to 
except  as  if  the  cause  were  tried  by 

a  jury.    Ballingall  v.  Spragcjins,  330 

10.  A  bill  of  exceptions  will  only  lie 
for  receiving  improper  testimony,  or 
rejecting  proper  testimony,  or  for 
misdirecting  the  jury  on  a  point  of 
law.  Ibid- 


11.  Where  the  Court  below  hear  the 
testimony  on  both  sides,  a  bill  of  ex- 
ceptions will  not  lie  to  the  judgment. 
ol  the  Court,  though  the  parties 
agree  there  shall  be  "the  same  right 
to  except  to  any  opinion  of  the 
Court  during  the  progress  of  the 
trial  and  upon  final  judgment,  as 
though  the  cause  were  tried  before 
a  jury,  and  such  exception  shall  be 
considered  in  the  Supreme  Court, 
as  though  the  cause  were  tried  by  a 
jury."'    Arenz  v.  Reikle  et  al. 
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12.  It  does  not  follow  as  a  necessary 
consequence  to  the  asking  of  a  ques- 
tion of  a  witness  on  the  trial  of  a 
cause,  that  the  answer  will  be  in  the 
affirmative ;  and  unless  the  answer 
constitutes  illegal  testimony  for  the 
party  calling  the  witness,  it  is  no 
ground  of  exception.  Miller  v. 
Boucke  et  al. 


13.  Where  an  exception  is  taken  to  a 
question  asked  a  witness  on  the  trial 
of  a  cause,  if  the  answer  of  the  wit- 
ness is  not  given  in  the  bill  of  excep- 
tions, the  Supreme  Court  cannot 
know  that  the  Circuit  Court  received 
improper  testimony. 
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14.  The  province  of  a  bill  of  exceptions 
taken  in  the  progress  of  a  trial,  is  to 
show  that  improper  testimony  has 
been  received,  or  proper  testimony 
rejected. 


15.  Where  tae  bill  of  exceptions  ena- 
bles the  Court  to  ascertain  the  sum 


Ibid. 


Ibid. 


that  would  have  been  recovered,  if 
instructions  asked  for,  had  been 
given,  it  is  unnecessary  to  send  the 
case  back  for  a  new  trial:  judgment 
will  be  rendered  for  that  amount  in 
the  Supreme  Court  Pearsons  et  al. 
v.  Bailey,  507. 

16.  Semble,  That  the  Court  will  pre- 
sume that  an  affidavit  made  upon  a 
motion  for  a  new  trial,  and  referred 
to  in  the  bill  of  exceptions  taken  up- 
on the  overruling  of  the  motion,  is 
true,  unless  the  same  is  disputed  in 

the  record.    Mtdford  v.  Ghepard,  583- 

17.  Where  a  motion  is  made  in  the 
Court  below,  to  set  aside  an  issue  as 
immaterial,  the  fact  should  be  stated 
in  a  bill  of  exceptions.    Burlingame 

et  al.  v.  Tamer,  588 


BILLS  OF  EXCHANGE. 


See  Promissory  Notes. 


BILL  OF  SALE. 


1.  Mortgages,  marriage  settlements, 
and  limitations  over  of  chattels,  are 
valid  against  all  persons  without  de- 
livery of  possession,  provided  the 
transfer  be  bona  fide,  and  the  posses- 
sion remain  with  the  person  shown 
to  be  entitled  to  it  by  the  stipulations 
of  the  deed.    Tnornton  v.  Davenport 

et  al.  290 

2.  Semble,  That  an  absolute  sale  of  per- 
sonal property,  where  the  possession 
remains  with  the  vendor,  is  void  as 
to  creditors  and  purchasers,  though 
authorized  by  the  terms  of  the  bill  of 
sale.  Ibid. 


3.  The  rule  governing  conveyances  of 
personal  property,  is,  that  unless  pos- 
session shall  accompany  and  follow 
the  deed,  the  conveyance  by  legal  in- 
ference is  fraudulent  and  void  as  to 
creditors.    Kitchell  v.  Bratton,  300. 


See  Fraud. 


BOATS. 


See  Attachment,  1,  2. 


BOND. 

1.  Where  a  supersedeas  bond  purport- 
ed to  be  executed  by  a  person  as  at- 
torney in  fact,  in  the  name  of  his 
principal,  and  the  authority  of  the 
attorney  did  not  appear:  Held  that 
the  Court,  would  presume  that,  the 
attorney  had  authority  to  execute  the 
bond,  unless  his  authority  was  ques- 
tioned by  affidavit.  Campbell  el  al. 
v.  State  Bank  of  Illinois, 

2.  Where  two  persons  execute  a  bond. 
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one  as  principal  and.  the  other  as 
surety,  one  is  equally  as  much  bound 
to  the  obligee  as  the  other.  Wilson 
et  al.  v.  Vampbell  et  al.  498 


.Semble,  That  the  signing  as  surety,  is 
only  evidence  between  the  obligors, 
of  the  character  of  the  obligation  of 
each.  Ibid. 

.3.  The  Supreme  Court  will  presume 
that  a  bond  executed  by  an  attorney 
in  the  name  of  his  principals,  and 
filed  in  the  Court  below,  was  execut- 
ed by  a  person  duly  authorized,  and 
that  the  Court  below  was  satisfied  of 
that  fact,  unless  the  contrary  appear. 
Sheldon  v.  Reihle  et  al.  519 


4.  A  bond  on  appeal  from  the  decision 
of  a  sheriff's  jury  on  the  trial  of  the 
right  of  property,  may  be  executed 
by  an  attorney  in  fact.  Ibid. 


5.  Where  an  attachment  bond  was 
signed  by  the  principal.  Hunter,  and 
surety,  but  no  seals  were  affixed  to 
the  bond,  and  the  defendant  moved 
to  dismiss  the  suit  for  want  of  a 
sufficient  bond  ;  and  thereupon  the 
plaintift'  moved  that  Hunter  be  al- 
lowed to  amend  the  bond  by  affixing 
a  seal,  which  motion  the  Court  over- 
ruled, and  dismissed  the  suit:  Held 
that  the  decision  was  correct,  as  the 
motion  to  amend  did  not  extend  to 
both  obligors.    Hunter  v.  Ladd, 


See  Administrator  and  Executor, 
6 ;  Amendment  ;  Appeal  ;  Evi- 
dence, 8,  9  ;  Pleading. 


BURGLARY 


See  Criminal  Law,  5. 


CANAL  LANDS. 


1.  In  a  sale  of  canal  lots  or  lands, 
under  the  act  of  January  9th,  1S36. 
a  special  notice  of  the  terms  of  sale 
was  read,  which  among  other  things 
declared,  "  That  in  case  any  bidder 
shall  fail  to  comply  with  the  terms 
of  sale,  during  the  days  of  sale,  on 
which  the  sale  of  the  lot  is  made,  his 
bid  will  be  forfeited,  and  the  lot  re- 
sold,— the  first  purchaser  being  held 
accountable  to  the  Commissioners 
for  any  loss  that  may  accrue  from  the 
sale;  but  entitled  to  no  profit  there- 
from ;"  Held  that  the  condition  was 
unauthorized  by  law  and  void,  Illi- 
nois and  Michigan  Canal  r.  Ualh&im, 


2.  In  the  sales  of  canal  lots  or  lands 
under  the  act  of  January  9th,  1836, 
the  Canal  Commissioners  had  no  au- 
thority to  annex  any  other  condi- 
tions or  terms  than  tho-^e  provided 
in  said  act,  and  the  act  of  Congress 
.in  relation  to  the  duties  of  Registers 
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and  Receivers  upon  the  sale  of  the 
public  lands  of  the  U.  S.  Ibid. 


3.  A  count  in  a  declaration  against  a 
purchaser  of  canal  lands  or  lots,  for 
failure  to  complete  the  purchase,  un- 
der the  act  of  January  9th,  1836, 
must  contain  an  averment  that  the 
defendant  purchased  the  lot  at  a  pub- 
lic sale,  and  that  he  was  the  highest 
bidder  therefor.  Ibid. 

CA.  SA. 

See  Constable,  1,  2. 

CASES  OVERRULED. 

1.  The  case  of  Clarke  v.  Ross,  Breese 

261,  is  overruled.    Bowers  v.  Green,       4% 

2.  The  case  of  Snyder  v.  The  State 
Bank  of  Illinois,  Breese  122,  is  over- 
ruled. Linn  v.  The  State  Bank  of 
Illinois,  87 


3.  The  case,  of  Poole  v.  Van  landing- 
ham.  Breese  22,  is  overruled.  Stacker 
et  al.  v.  Watson, 
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CERTAINTY. 

<SVe-.CEiMiNAL  Law. 

CERTIFICATE. 

See  Public  Lands;  Records. 

CERTIORARI. 


1.  A  writ  of  certiorari  to  remove  a 
cause  from  a  justice  of  the  peace  to 
,the  Circuit  Court,  is  given  by  statute 
in  r-such  cases  only  as  appeals  are 
given.     Yunt  v.  Browii, 

2.  No  appeal  or  writ  of  certiorari  can 
be  taken  from  the  judgment  of  a 
justice  of  the  peace,  in  a  suit  brought 
to  recover  an  assessment  upon  a 
member  of  a  class,  made  under  §  45 
of  the  Militia  Law. 

3.  The  statute  allowing  causes  to  be 
taken  to  the  Circuit  Court  by  certio- 
rari, requites  the  petition  for  that 
purpose  to  set  forth  that  the  judg- 
ment complained  of,  was  not  the  re- 
sult of  negligence  on  the  part  of  the 
petitioner,  and  that  in  his  opinion  it 
is  unjust,— setting  forth  wherein  the 
injustice  consists.  It  must  also  al- 
lele that  it  was  not  in  the  power  of  the 
party  to  take  an  appeal  in  the  ordi- 
nary way;  and  set  forth  particularly 
the  circumstances  that  prevented 
him  from  so  doing.  Vtishman  v.  Rice 
et  al. 

4.  Absence  from  the  county,  and  igno- 
rance of  the  rendition  of  a  judgment 
by  a  justice  of  the  peace,  against  a 
plaintiff  upon  a  note  lodged  with  the 


201 


Ibid. 
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justice  for  collection,  are  not  a  suffi- 
cient excuse  for  not  taking  an  appeal 
in  the  ordinary  way,  and  do  not  au- 
thorize the  allowance  of  a  writ  of 
certiorari.  2bid. 

5.  Semite,  That  where  a  writ  of  certio- 
rari to  remove  a  cause  from  a  justice 
of  the  peace  to  the  Circuit  Court,  is 
improvidently  allowed,  the  Circuit 
Court  should  quash  the  writ,  and  dis- 
miss the  appeal.  Ibid. 

6.  Where  papers  which  are  lodged  in 
the  clerk's  office,  hutarcTioi  marked 

filed,  are  incorporated  into  a  record 
'from  the  Court  helow,  a  writ  of  cer- 
tiorari may  he  issued  to  the  clerk,  to 
send  up  a  true  record.  Holmes  v. 
Parker  et  al.  567 

7.  Where  a  bill  of  exceptions  signed 
and  sealed  by  the  judge,  and  an  ap- 
peal bond,  were  lodged  in  the  clerk's 
office,  but  not  marked  filed :  Held  that 
they  were  not  part  of  the  record  in 
the  cause,  and  that  the  appeal  must 

be  dismissed.  Ibid. 


CHANCERY   AND  CHAN- 
CERY PRACTICE. 


1.  A  bill  in  equity  to  enforce  the  speci- 
fic performance  of  a  contract,  must 
show  a  complete  performance  of  all 
the  stipulations  on  the  part  of  the 
complainant,  to  entitle  him.  to  a  de- 
cree.   Bates  v.  Wheeler,  54 

2.  He  who  seeks  equity,  must  do  equi- 
ty. Ibid. 

8.  A  complainant  has  an  unquestion- 
able right  to  amend  his  bill  in  equity 
before  answer  filed,  and  in  many 
cases,  after,  and  before  replication 
filed.     OroullardY.  Baxter  el  al.,  191 

4.  It  is  not  the  province  of  a.  court  of 
chancery  to  carry  into  effect  the  judg- 
ments of  a  court  of  law.    Bustard 

et  al.  v.  Morrison  et  al.  235 

5.  If  by  lapse  of  time,  or  his  own  neg- 
ligence, a  party  loses  his  lien,  a 
court  of  chancery  cannot  aid  him  by 
extending  the  lien  beyond  the  period 
limited  by  law.  Ibid. 

6.  It  is  clearly  erroneous  to  dismiss  a 
bill  filed  against  several,  a  part  only 
of  whom  having  been  served  with 
process,  or  entered  their  appearance, 
on  motion  of  counsel  for  those  who 
are  served  with  process.  A  dismissal 
of  a  bill,  and  a  disolution  of  an  in- 
junction against  partieswho  are  not 
in  court,  on  motion  of  counsel  for 
those  only  who  have  entered  their 
appearance,  is  erroneous.  Duncan  et 

al.  v.  State  Bank  et  (d.  2G2 


7.  An  averment  in  a  bill  in   chancery, 
that  the  payment  of  a  note  was  made 


on  the  day  the  same  became  due,  is 
not  sustained  by  proving  that  the 
money  was  paid,  or  tendered  at  a 
subsequent  and  remote  day.  Moffett 
v.  Clements, 
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8.  The  rule  at  law,  that  the  evidence 
must  substantially  support  the  plain- 
tiffs declaration,  is  applicable  to  bills 
in  chancery.  Ibid. 


9.  It  is  not  necessary  in  a  suit  in  chan- 
cery, that  there  should  be  an  order 
of  publication,  before  notice  to  par- 
ties who  are  not  served  with  process, 
can  be  given  by  advertisement  in  a 
public  newspaper.  Ayres  et  /al.  v. 
Lusk  et  al.,  536- 


10.  Where  a  part  of  the  defendants  in 
a  chancery  suit  were  non-residents, 
and  affidavit  was  made  of  this  fact, 
and  filed  in  the  clerk's  office,  and  the 
clerk  published  a  notice  for  four 
weeks  successively  in  a  public  news- 
paper printed  in  this  State,  of  the 
pendency  of  the  suit,  'and  requiring 
such  defendants  to  appear  and  an- 
swer the  bill,  or  that  the  same  would 
be  taken  as  confessed  against  them : 
Held  that  the  defendants  were  duly 
notified  under  the  statute.  Ibid. 

See  Alimony. 


11.  Where  A  entered  into  a  contract 
with  B.for  the  purchase  of  real  estate, 
the  consideration  of  which  was  to  be 
paid  in  instalments,  thefirston  some 
particular  day,  and  the  residue  at 
stated  periods  thereafter, — the  deed 
to  be  executed  and  delivered  on  pay- 
ment of  the  first  instalment;  and'B 
refused  to  execute  the  deed  in  pursu- 
ance of  the  agreement;  and  A  there- 
upon instituted  proceedings  at  law, 
for  the  recovery  of  the  money  paid 
on  the  contract:  Held  that  the"  insti- 
tution of  a  suit  for  the  recovery  of  the 
money  paid,  is,  in  legal  contempla- 
tion, a  virtual  rescision  of  the  con- 
tract, and  A  cannot  afterwards  com- 
pel the  specific  execution  thereof  in 
a  court  of  equity.  Herrington  v.  Hub- 
bard, 569; 

12.  Under  such  circumstances,  B  is  at 
perfect  liberty  to  treat  the  agreement 
as  rescinded,  and  a  contract  after- 
wards made  by  him  for  the  sale  of 
the  same  premises,  to  a  third  person 
for  a  valuable  consideration,  is  valid. 
The  proceeding  is  to  be  considered 
as  a  disaffirmance  of  the  contract, 
and  is,  in  legal  contemplation,  notice 

to  every  person  of  such  fact.  Ibifl.- 


13.  The  bringing  of  a  suit  to  recover 
back  the  consideration  money,  [after 
a  breach  of  the  contract,  is  equivalent 
to  an  express  disaffirmance  of  the 
contract ;  and  to  be  regarded  as  suf- 
ficient evidence  of  the  determination 
of  the  party  to  treat  it  as  rescinded, 
as  the  consideration  can  only  be  re- 
covered back  on  the  ground  of  a  dis- 
affirmance of  the  contract.  Ibid.. 
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14.  A  specific  performance  ot  a  con- 
tract will  not  be  decreed  where  a 
party  has  treated  it  as  rescinded,  by 
suing'  to  recover  back  the  considera- 
tion paid  upon  the  contract.  Ibid. 

16.  A  party  cannot  proceed  to  recover 
in  an  action  at  law,  the  consideration 
paid  on  a  contract,  and  proceed  con- 
currently in  a  court  of  equity,  for  a 
specific  performance  of  the  same  con- 
tract;  because  a  recovery  at  law  is 
based  on  an  actual  or  constructive 
disaffirmance  of  the  contract;  and  a 
party  cannot  obtain  a  decree  for  the 
specific  execution  of  a  contract,  by 
a  judgment  at  law  pronounced  dis- 
affirmed. Ibid. 

16.  Semble,  That  an  action  of  covenant 
to  recover  damages  for  the  non-per- 
lormance  of  a  contract,  may  be  pro- 
ceeded in  concurrently  with  pro- 
ceedings in  chancery,  to  compel  a 
specific  performance.  Ibid. 

17.  If  the  answer  to  a  bill  in  chancery 
discloses  an  interest  in  a  third  per- 
son, in  the  subject  matter  of  the  suit, 
he  should  be  made  a  defendant  in 
the  bill,  that  he  may  have  an  oppor- 
tunity of  defending  Ills  interests, 
which  might  otherwise  be  taken 
away  from  him  without  a  hearing.      Ibid. 

18.  The  rule  is  almost  inflexible— cer- 
tainly so  where  it  can  be  done  with- 
out extraordinary  difficulty.or  where 
the  defendants  are  not  very  nume- 
rous, and  do  not  reside  in  remote 
and  distant  countries,  that  all  parties 
in  interest  shall  be  made  defendants, 
so  that  no  decree  may  be  made 
which  would  effect  their  interests, 
without  their  being  heard.  Ibid. 

19.  Courts  will  take  notice  of  the  omis- 
sion of  proper  defendants  in  the  bill, 
though  no  demurrer  be  interposed, 
where  it  is  manifest  that  the  decree 
will  have  the  effect  of  depriving  them 

of  their  legal  rights.  Ibid. 


CHOSES  IN  ACTION. 


See  Assignment;   Promissory  Notes. 


CITY   OF   CHICAGO. 


1.  The  criminal  jurisdiction  of  the  Mu- 
nicipal Court  of  the  City  of  Chicago. 
is  confined  to  the  territorial  limits"  of 
said  city.    Belly.  The  People,  39? 

2.  An  indictment  purporting  to  be 
found  by  '"grand  jurors  chosen,  se- 
lected, and  sworn,  in  and  for  the  City 
of  Chicago  and  County  of  Cook,"  is 
bad,  and  should  be  quashed  on  mo- 
tion. Ibid. 

8,  The  "Act  supplemental  to  An  Act  to 
Incorporate  the  City  of  Chicago."  hae 


no  application  to  criminal  proceed- 
ings. Ibid. 

CLERKS  OF  COURTS. 


1.  The  fair  interpretation  of  the  pro- 
vision of  the  Constitution  of  this 
State,  that  "The  Supreme  Court,  or 
a  majority  of  the  justices  thereof,  the 
Circuit  Courts,  or  the  justices  there- 
of, shall,  respectively,  appoint  their 
own  clerks,"  is  that  the  Court,  in 
contradistinction  to  a  personal  au- 
thority, is  the  repository  of  the  trust 
conferred  by  the  Constitution,  and 
that  whenever  a  clerk  has  been  ap- 
pointed, the  trust  is  thereby  exe- 
cuted, and  cannot  be  resumed  or 
again  exercised,  until  a  vacancy  shall 
occur  in  one  of  the  several  ways  pro- 
vided by  law.    The  People  v.  Mooley,      215 


2.  The  terms,  "  The  justices  thereof." 
are  used  only  to  confer  an  authority 
to  make  an  appointment,  in  vacation 

as  well  as  in  term.  Ibid. 

3.  The  Constitution  gives  to  the  Court 
the  authority  to  appoint  its  clerk; 
but  when  thus  appointed,  it  fixes  no 
limit  to  the  duration  of  his  office.       Ibid. 

4  A  clerk  of  the  Circuit  Court  holds 
his  office  under  the  Constitution  ad 
libitum,  until  the  legislature  shall 
think  proper  to  prescribe  the  tenure 
of  the  office.  This  it  is  certainly  com- 
petent for  the  legislature  to  do.  Ibid. 

5.  A  judge  of  a  Circuit  Court  cannot 
remove  a  clerk,  except  for  some  of 
the  causes  pointed  out  in  the  statute.   Ibid 

0.  The  office  of  clerk  of  the  Circuit 
Court  is  created  by  the  Constitution, 
and  its  duration  is  left  undefined  : 
and,  unless  its  tenure  be  limited  by 
law,  it  would  be  of  indefinite  dura- 
tion. Ibid. 


CONDITION. 

See  Administrator;  Canal  Lands; 
Contract;  Estates. 

CONFESSION  OF  JUDG- 
MENT. 

Set  Judgment  by  Confession. 


CONSIDERATION. 


1.  To  constitute  a  valid  contract,  it 
must  be  made  by  parties  competent 
to  contract,  and  be  founded  on  a 
sufficient  consideration.  If  the  con- 
sideration be  past  and  executed,  it 
can  then  be  enforced  only  upon  the 
ground  that  the  consideration  or 
service  was  rendered  at  the  request 
of  the  party  promising.  Oarson  v. 
Clar/:,  113 
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9.  A  promise  to  pay  for  improvements 
made  upon  the  public  lands,  will  not 
bind  the  promisor  if  made  after  the 
purchase  of  the  same.  Ibid. 


3.  A  mortgage  of  lands  is  not  a  note, 
bond,  bill,  or  other  instrument  in 
writing,  within  the  meaning  of  the 
act  in  relation  to  promissory  notes, 
and  a  want  of  consideration,  or  a  fail- 
ure of  consideration,  cannot  be 
pleaded  to  a  scire  facias  to  foreclose 
a  mortgage.  Hall  et  al.  v.  Byrne 
et  al.    "  140 


4.  A  promise  made  by  a  vendee  of 
public  lands,  after  the  purchase  of 
the  same  of  the  United  States,  to  pay 
for  improvements  made  upon  the 
same  previous  to  the  purchase,  is 
without  consideration  and  void. 
Hutson  v.  Overturf  170 

5.  In  au  action  of  covenant  for  a  fail- 
ure to  convey  lands,  it  is  not  neces- 
sary.to  aver  or  prove  a  considera- 
tion.   Buckmaster  v.  Grundy,  310 

G.  A  seal  imports  a  consideration. 
Senible,  That  a  want  of  consideration 
may  be  pleaded  to  an  action  upon  a 
bond  for  the  conveyance  of  lands.       Ibid. 


'.  A  promise  by  a  purchaser  of  a  por- 
tion of  the  public  lands  of  the  U.  S., 
made  subsequent  to  his  purchase,  to 
pay  for  improvements  made  thereon 
previous  thereto,  is  without  con- 
sideration and  void.  Roberts  v. 
Garen, 
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8.  A  promise  made  by  a  purchaser  of 
a  portion  of  the  public  lands  of  the 
U.  S.,  subsequently  to  the  purchase, 
to  pay  for  improvements  made 
thereon  previous  to  the  sale  of  the 
same,  is  without  consideration  and 
void.    Townsend  v.  Briggs, 


9.  In  an  action  brought  by  P.,  as  as- 
signee of  M.,  to  recover  the  amount 
of  a  promissory  note  made  by  B.,  the 
Court  gave  tie  following  instruc- 
tions to  the  jury : — "  That'if  the  jury 
believe  from  the  evidence  that  B. 
and  M.  made  a  lumping  trade  ;  that 
if  B.  agreed  to  give  $615  for  M.'s 
interest,  whatever  it  might  be, 
(meaning  the  interest  in  the  part- 
nership concern  in  which  they  were 
both  interested,  and  to  which  the 
making  of  the  note  related,)  and 
was  not  deceived  or  imposed  on  by 
any  false  and  fraudulent  represen 
tations  or  concealments,  then  madi> 
by  M.,  then  the  note  is  founded  on 
a  good  consideration,  and  is  binding 
on  B."  Held-  that  the  instruction 
■■vas  correct.    Peck  v.  Boggess, 


10.  In  an  action  upon  a  promissory 
note  given  for  a  town  lot,  and  as- 
signed after  it  became  due,  the 
maker,  to  show  that  the  con- 
sideration had  failed,  offered  to 
prove    that     the     payees    of    the 
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note,  as  proprietors  of  the  town 
in  which  the  lot  was  situated, 
publicly  proclaimed,  on  the  day  of 
the  sale  of  the  lot,  that  they  would 
build  a  store-house  in  the  town,  two 
stories  high,  forty  by  twenty-four 
feet,  by  the  1st  of  August  following 
the  day  of  sale  ;  and  that  they  would 
construct  a  bridge  across  the  Big 
Macoupin,  in  the  said  town;  but 
that  they  had  failed  so  to  do;  Held  that 
it  would  be  no  defence  to  the  note, 
and  that  such  proof  would  not  be 
evidence  of  fraud,  unless  it  was  also 
shown  that  the  proprietors  of  said 
town  made  such  declaration  deceit- 
fully. Miller  v.  Hoioell,  499 


11.  A  misrepresentation,  on  the  sale  of 
a  tract  of  land,  of  the  quantity  of 
prairie  broken,  and  a  failure  on  the 
part  of  the  seller,  to  inform  the  pur- 
chaser that  there  was  an  unexpired 
lease  of  a  portion  of  the  premises  to 
a  tenant,  does  not  constitute  a  fraud 
so  as  to  bar  a  recovery  on  a  note 
given  for  the  purchase  of  the  same. 
Such  facts  might,  perhaps,  be  matter 
of  defence  to  the  note  in  the  hands  of 
the  original  payee,  to  the  extent  of 
the  depreciation,  on  those  accounts, 
in  the  value  of  the  property  sold. 
Mulford  v.  She2)ard.  5S3 


12.  Before  the  consideration  of  a  nego- 
tiable note  can  be  impeached  in  the 
hands  of  a  bona  fide  endorsee,  the 
defendant  must  show  that  the  note 
was  endorsed  after  it  became  due, or 
that  the  endorsee  had  notice  of  the 
want  of  consideration  at  the  time  he 
received  it,  or  that  there  was  fraud 
in  obtaining  the  making  of  the  note.      Ibid 


See  Continuance,  7;  Demurrer; 
Promise  ;  Promissory  Notes. 


CONSTABLE. 


1.  In  an  action  against  a  constable  for 
an  escape  upon  a  ca.  sa.,  or  for  neg- 
lecting to  execute  a  ca.  sa., proof  on 
the  part  of  the  defendant,  that  the  ca. 
sa.  was  issued  upon  the'  oath  of  an 
agent  of  the  plaintiffs,  is  not  admissi- 
ble. Brother  et  al.  v.  Cannon,  200 


2.  In  an  action  against  an  officer  for  an 
escape  on  process  sued  out,  and 
placed  in  the  officer's  hands  to  exe- 
cute, or  in  an  action  for  a  false  re- 
turn, or  for  a  refusal  to  execute 
such  process,  it  is  no  justification  for 
suffering  an  escape,  or  for  making  a 
false  return,  or  for  a  refusal  to  exe- 
cute such  process,  that  the  forms 
of  law  in  suing  out  such  process 
have  not  all  been  observed.  If 
the  process  be  regular  on  its  face 
and  it  be  not  absolutely  void,  having 
been  issued  without  the  author- 
ity  of  law,   the    officer   can  never 
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be  mndc  a  trespasser,  although  it 
may  have  been  erroneously  issued  : 
and  he  is  bound  to  execute  the 
process,  although  it  may  have  been 
erroneously    sued    out.  Ibid. 

If  the  magistrate  had  jurisdiction 
of  the  subject  matter,  the  officer 
was  not  bound  to  enquire  further 
into  the  accuracy  of  his  proceed- 
ings, but  should  have  proceeded  to 
obey  the  mandate  of  the  warrant.       Ibid. 


S.  It  cannot  be  denied  that  a  constable 
is  liable  where  he  has  willfully  neg- 
lected or  refused  to  execute  lawful 
process  issued  upon  a  judgment  ren- 
dered by  a  justice  of  The  peace,  in  a 
case  where  he  had  jurisdiction  of  the 
subject  matter  litigated  ;  but  to  en- 
force this  liability,  it  is  not  only  ne- 
cessary for  the  declaration  to  allege 
generally  that  the  magistrate  had 
jurisdiction, but  it  should  set  out  spe- 
cifically the  kind  of  action,  and  ex- 
tent of  the  plaintifTs  claim,  in  order 
to  show  to  the  Court  that  the  jnstice 
had  jurisdiction.  Robinson  v.  Ha?  Ian.    237 


4.  A  justice's  court  is  one  of  limited 
jurisdiction.  The  statute  is  the  char- 
ter of  its  authority;  and  whenever 
it  assximes  jurisdiction  in  a  case  not 
conferred  by  the  statute,  its  acts  are 
null  and  void, and  the  officer  obeying 
its  process  in  such  a  case, makes  him- 
self liable.  But  if  the  Court  has  ju- 
risdiction, the  officer  is  not  bound 
to  enquire  farther ;  its  process  is 
sufficient  authority  to  him.  Ibid. 


5.  The  appointment  of  a  constable  pro 
tern,  by  a  justice  of  the  peace,  to  exe- 
cute process,  under  §  51  of  the  "Act 
concerning  Justices  of  the  Peace  and 
Constables,"  must  be  made  by  en- 
dorsement upon  the  back  of  the  pro- 
cess. An  appointment  upon  a  sepa- 
rate piece  of  paper,  is  not  a  com- 
pliance with  the  act.  Gordon  v. 
Knapp,  et  a! .  48S 


6.  The  statute  specifies  but  two  cases 
in  which  a  justice  ol  the  peace  is  au- 
thorized to  appoint  a  constable  pro 
Um.  The  one  is  to  execute  crimi- 
nal process,  where  the  accused  is 
likely  to  escape  ;  and  the  other  is  to 
execute  civil  process,  where  goods 
and  chattels  are  about  to  be  remov- 
ed before  an  application  can  be  made 
to  a  qualified  constable.  In  the  lat- 
ter case,  as  a  prerequisite  to  the 
power  of  appointment,  it  must  be 
shown  that  goods  and  chattels  are 
about  to  be  removed.  Ibid. 


7.  A  justice  of  the  peace  cannot  ap- 
point a  constable  pro  tern,  to  serve 
a  summons  or  other  personal  notice 
in  a  civil  suit.  The  statute  refers  to 
an  execution  or  attachment.  Ibid. 


Semble,  That  where  a  justice    of  the 
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peace,  or  other  inferior  officer,  acts 
in  a  case  where  he  is  not  authorized 
to  act,  the  proceedings  are  not  only 
irregular  but  void.  Ibid. 


8.  A  constable  who  has  collected  an 
execution  issued  upon  a  judgment 
recovered  in  a  suit  by  attachment, 
and  paid  the  money  over  upon  the 
order  of  the  plaintiff  in  the  attach- 
ment, is  not  liable  to  an  action  by  the 
attachment  debtor— after  the  rever- 
sal of  such  judgment  on  appeal— for 
the  money  so  collected  and  paid 
over.  Nor  is  he  liable  to  a  garni- 
shee of  whom  he  has  collected  mon- 
ey on  such  execution.  Elliot  v. 
Sneed,  517 


!».  Where  a  constable  collected  money 
upon  a  judgment  obtained  by  W. 
against  R,,  before  a  justice  of  the 
peace,  and  paid  the  same  to  6.,  upon 
the  order  of  B.,  to  whom  the  judg- 
ment was  assigned  ;  and  afterwards 
the  judgment  was  reversed  on  ap- 
peal, and  the  constable  paid  the 
money  back  which  he  had  collected 
of  R.:  Held  that  E.,  the  assignee  of 
the  judgment,  was  not  liable  to  re- 
fund the  money  to  the  constable; 
W.  alone  being  liable.  Ibid. 


10.  Where  a  constable  collected  money 
on  an  execution  issued  upon  a  judg- 
ment which  was  afterwards  reversed 
and  paid  the  same  over,  upon  the  or- 
der of  the  plaintiff;  and  after  the  re- 
versal of  the  judgment,  the  constable 
paid  back  the  money  to  the  defend- 
ant: Held  that  the  constable  might 
maintain  an  action  against  the  plain- 
tiff, for  money  paid  to  his  use.  Ibid 

See  Service  of  Process,  1,  2,  3. 

CONSTITUTION  OF   THE 
UNITED  STATES. 

1.  The  Supreme  Court  of  the  limited 
States  is  the  proper  and  constitu- 
tional forum  to  decide,  and  finally  to 
determine  all  suit*  wherein  is  drawn 
in  question  "the  validity  of  a  stat- 
ute of,  or  an  authority  exercised  uu- 
der  any  State,  on  the  ground  of  its 
being  repugnant  to  the  Constitution, 
treaties,  or  laws  of  the  United  States 
and  tne  decision  is  in  favor  of  such 
validity."  Linn  v.  The  State  Bank  of 
Illinois,  87 


2.  Where  the  Supreme  Court  o'  the 
United  States  has  decided  that  a 
State  law  violates  the  Constitution 
of  the  United  States,  the  judges  of 
the  respective  States  have  no  right 
to  overrule  or  impugn  such  decision  Ibid. 


3.  The  bills  issued  by  the  old  State 
Bank  of  Illinois,  were  "bills  ol' 
credit  "  within  the  meaning  of  the 
Constitution  of  the  U.  S.:  and  a  note 
given  in  consideration  of  such  bills, 
is  void,  and  cannot  be  collected  by 
law.  Ibid. 
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CONSTITUTION  OF  THE 
STATE. 


See  Clerk  ;  Criminal  Law,  16 ;  Ne- 
groes AND  MULATTOES. 


CONTEMPT  OF  COURT. 

See  Administrator,  10. 

CONSTRUCTION  OF  STA- 
TUTES. 


.  Statute  penalties  are  in  the  nature 
of  punishments ;  and  no  inferior 
court  or  jurisdiction  can  have  cogni- 
zance of  any  penalty  recoverable  un- 
der a  pena!  statute,  unless  jurisdic- 
tion he  given  to  it  in  express  terms. 
Bowers  v  Green,  42 


2.  Statutes  which  treat  of  things  or 
persons  of  an  inferior  rank,  cannot 
by  any  general  ivords  be  extended  to 
those  of  a  superior.  Hall  et  al.  v. 
Byrne  et  al.  140 


3.  In  the  enactments  of  legislative  bo- 
dies, where  persons  are  spoken  of, 
no  other  than  natural  persons  will 
be  intended,  unless  it  be  absolutely 
necessary  to  give  effect  to  6ome  pow- 
ers already  conferred  on  artificial 
persons,  and  which  it  is  necessary 
should  be  exercised  to  carry  into  ef- 
fect the  objects  contemplated  in 
their  arrant  or  charter.  Blair  v. 
Worky,  178 

4.  A  purchaser  of  land,  from  the  gov- 
ernment of  the  United  States,  or  of 
thisstate,  acquires  the  right  to  all 
the  improvements  made  upon  it  an- 
terior to  his  purchase.  The  act  of 
February  23d,  1819,  giving  the  right 
to  remove  fences  made  by  mistake 
upon  the  lands  of  other  persons,  ap- 
plies only  to  natural  persons ;  it  has 
no  relation  to  a  case  where  a  fence 
is  erected  by  mistake  upon  the  lands 

of  the  United  States,  or  of  this  State.   Ibid. 


5.  A  proviso  in  a  statute,  is  intended 
to  qualify  what  is  affirmed  in  the  body 
of  the  act,  section,  or  paragraph  pre- 
ceding it.  The  proviso  of  §  3,  Arti- 
cle 6,  of  the  Constitution  of  the 
State  of  Illinois,  does  not  render 
the  persons  therein  named,  subject 
to  servitude.    Boon  v.  Juliet, 


6.  The  act  of  1807,  of  the  Territory  of 
Indiana,  in  relation  to  the  indentur- 
ing and- registering  of  negroes  and 
mulattoes,  is  clearly  in  violation  of 
the  Ordinance  of  1787,  and  therefore 
void.     Choisser  v.  Hargrave,  317 


7.  A  special  power  granted  by  statute, 
affecting  the  rights  of  individuals, 
and  which  divests  the  title  to  real 


estate,  ought  to  be  strictly  pursued, 
and  should  so  appear  on  the  face  of 
the  proceedings.  Smith  et  al.  v. 
Hileman,  323 


8.  Courts  will  not  give  to  a  law  a  ret- 
rospective operation,  even  where 
they  might  do  so  without  a  violation 
of  the  paramount  law  of  the  consti- 
tution, unless  the  intention  of  the 
legislature  be  clearly  expressed  in 
favor  of  such  retrospective  opera- 
tion.    Garrett  v.  Wiggins,  335 


9.  Where  land  was  sold  for  taxes  under 
the  law  of  1827,  and  a  deed  was  made 
to  the  purchaser  in  pursuance  of  such 
sale  in  1829,  after  the  repeal  of  the 
law  under  which  the  sale  was  had, 
and  after  the  passage  of  a  new  act 
upon  the  same  subject :  Held  that  the 
law  of  1827  must  govern  as  to  the  ef- 
fect of  the  deed. 


Ibid. 


10.  It  is  a  settled  principle  of  the  com- 
mon law,  that  a  party  claiming  title 
under  a  summary  or  extraordinary 
proceeding,  must  show  that  all  the 
indispensable  preliminaries  to  a 
valid  sale  which  the  law  has  pre- 
scribed, have  been  complied  with.  Ibid. 


11.  A  party  claiming  under  a  deed  giv- 
en upon  a  sale  of  lands  for  taxes  by 
the  A  uditor,  must  show  that  all  the 
requirements  of  the  law  in  relation 
to  the  sale  of  lands  for  taxes,  have 
been  complied  with.  Ibid. 

12.  In  summary  proceedings  under  a 
statute,  the  provisions  of  the  statute 
must  be  strictly  complied  with.  Bay 

v.  Oushman  et  al.  475 

13.  The  declaration  that  certain  quali- 
fications are  necessary  to  be  possess- 
ed by  the  individual,  to  constitute 
him  a  juror,  necessarily  disqualifies 
the  person  who  does  not  possess  saeh 
qualifications.  Guykowski  v.  the 
People,  476 

14.  It  has  been  decided  by  all  Ameri- 
can courts,  that  statutes  take  effect 
from  their  passage,  where  no  time  is 
fixed ;  and  this  is  now  the  settled 
rule  of  law.  Goodsellet  al.  v.  Boyn- 
ton  et  al. 
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15.  The  spring  term  of  the  Cook  Cir- 
cuit Court  was  changed  from  March 
to  April,  by  an  act  of  the  2d  of  March 
and  the  Judge  being  ignorant  of  the 
change,  held  the  Court  in  March. 
Issue  was  joined  in  a  cause,  and  the 
same  by  agreement  of  parties  was 
submitted  to  the  court  for  trial. 
Judgment  was  rendered  for  the 
plaintiffs :  Held  that  the  proceedings 
were  coram  non  judice,  and  that  the 
judgment  was  illegal  and  void. 

10.  At  common  law,  in  an  action  by  S. 
W.  and  H.  L.,  on  a  promissory  note 
made  payable  to  W.  and  L.,  without 
mentioning  their  christian  names  the 
presumption  would  be  that  the  plain- 
tiffs, being  holders  of  the  note,  were 


Ibid. 
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the  persons  to  whom  the  promise 
was  made,  until  the  contrary  was 
shown.  Hollenback  v.  Williams 
et  al.  544 


17.  Under  the  statute  of  March  2, 1839, 
in  a  suit  on  a  promissory  note,  it  is 
not  necessary  for  the  holders  to  show 
that  they  are  the  persons  described 
in  the  note  as  payees,  by  their  sur- 
names, where  the  general  issue  is 
pleaded.  Hid. 


18.  Semble,  That  the  rule  is  the  same, 
whether  the  action  was  commenced 
and  plea  filed  before  or  since  the 
passage  of  the  act.  Ibid. 


tiee  administrator ;  Appeal,  7,  8,  9, 
11,  15, 16, 17,  18,  21,  27;  Constable, 
4,  5,  6,  7 ;  County  ;  Covenant,  6,  7 ; 
Courts,  3 ;  Costs,  2 ;  Criminal  Law, 
4,  5,  16  ;  Default,  12 ;  Fees,  1,  2 ; 
Fraud  ;  Forcible  Entry  and  De- 
tainer ;  Improvements,  2,  3 ;  In- 
dictment, 9 :  Jurisdiction,  1,  2,  9, 
10, 16  ;  Justices  of  the  Peace  ;  New 
Trial,  4 ;  Notice  ;  Practice  ;  Plead- 
ing ;  Pre-emption  ;  Process  ;  Pro- 
missory Notes  ;  Public  Lands  ; 
Records,  4 ;  Right  of  Property  ; 
School  Fund;  Security  for  Costs; 
Set-Off  ;  Sheriff  ;  Surveyor  ; 
Writ  of  Inquiry. 


CONTINUANCE 
CAUSE. 


OF    A 


1.  The  granting  and  refusing  of  con- 
tinuances, is  a  matter  of  sound  legal 
discretion,  resting  entirely  with  the 
Circuit  Court ;  and  that  Court  is  to 
judge  whether  the  party  applying  for 
a  continuance,  has  complied  with  the 
requisitions  of  the  statute  ;  and  the 
decision  of  the  Court  in  such  cases 
cannot  be  assigned  for  error.  Vick- 
ers  v.  Bill  et  al. 
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2.  If  an  exception  exists  to  this  gene- 
ral rule,  that  exception  is  to  be  con- 
fined to  the  simple  point  of  the  ma- 
teriality of  the  tacts  within  the 
knowledge  of  the  witness,  and  their 
tendency  to  prove  the  point  directly 
in  issue.  Ibid. 


3.  Where  the  affidavit  shows  that  only 
a  part  of  the  witnesses  have  been  le- 
gally summoned,  the  plaintiff  may 
admit  the  facts  to  be  proved  by  the 
witnesses  legally  summoned,  as  set 
forth  in  the  affidavit,  and  compel  the 
defendant  to  go  to  trial.  Ibid. 


4.  The  admission  of  an  affidavit  for  a 
continuance,  on  the  ground  of  the 
absence  of  a  material  witness,  in  evi- 
dence, is  an  admission  of  the  truth 
of  the  facts  which  the  affidavit  states 


can  be  proved  by  such  witness,  and 
they  cannot  be  contradicted.  WUlis 
v.  The  People,  399 


5.  Where  the  Circuit  Court  granted  a 
continuance  because  an  account  was 
not  filed  with  the  declaration  on  a 
bill  of  exchange,  which  contained  a 
special  count  and  the  common 
money  counts,  although  the  declara- 
tion and  a  copy  of  the  bill  declared 
on,  were  filed  more  than  ten  days 
previous  to  the  session  of  the  Court, 
the  Supreme  Court  granted  a  writ 
of  mandamus  to  the  Judge  of  the 
Circuit  Court,  directing  him  to  re- 
scind the  order  for  a  continuance, 
and  proceed  with  the  cause  upon  the 
the  merits,  without  requiring  the 
plaintiff  to  file  an  account  under  the 
money  counts.  The  People  v.  Pear- 
son, 473 : 


6.  Where  an  amendment  to  a  declara- 
tion is  of  a  matter  of  substance,  it 
entitles  the  defendant  to  a  continu- 
ance of  the  cause.  Covell  et  al.  v. 
Marks, 


.  In  an  action  upon  a  note  of  hand, 
the  defendants  pleaded  no  conside- 
ration, and  that  the  note  was  given 
in  consideration  ot  a  certain  amount 
of  work,  which  the  payee,  the  plain- 
tiff, alleged  he  had  performed  for 
Waterman  and  Rogers,  contractors 
on  the  Cumberland  Road,  and  of  an 
agreement  by  the  payee  to  deliver 
to  the  defendants  an  order  or  trans- 
fer, to  enable  them  to  draw  from  W. 
and  R.  the  pay  for  the  work— W.  and 
R.  being  contractors  upon  the  Cum- 
berland Road— and  that  the  payee 
never  performed  the  work,  nor  de- 
livered the  order  or  transfer,  where- 
by the  defendants  lost  the  benefit  of 
the  same.    Lee  et  al.  v.  Bates, 


The  defendants  then  moved  for  a  con- 
tinuance of  the  cause,  upon  the  affi- 
davit of  one  of  the  defendants,  stat- 
ing that  he  believed  he  could  prove 
by  G.,  who  resided  in  the  county 
where  the  suit  was  commenced,  that. 
G.  had  in  his  possession  the  contract, 
for  work  done  by  the  said  plaintiff 
for  W.  and  R.,  and  that  the  plaintiff 
had  failed  to  transfer  it  to  the  de- 
fendants. That  he  expected  to  prove 
by  W.  and  R.,  that  the  plaintiff 
wholly  failed  to  perform  his  contract 
with  them,  and  that  they  owed 
him  nothing,  and  that  they  wholly 
refused  to  pay  to  the  said  defend- 
ants any  money  on  account  of  the 
said  plaintiff,  for  the  said  work ; 
and  that  tue  affiant  knew  of  no 
other  witnesses  by  whom  he  could 
prove  the  same  facts.  That  G.  was 
absent  from  the  county  when  the 
writ  was  served  upon  the  defend- 
ants, and  had  not  since  returned. 
That  Waterman  resided  in  St.  Louitv 
in  the  State  of  Missouri,  and  Ro- 
gers in  Greene  countv,  in  the  State  of 
Illinois ;    and  that   from  the  short- 
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ness  of  the  time  between  the  com- 
mencement of  the  suit,  and  the  ses- 
sion of  the  Conrt,  they  had  not  been 
able  either  to  procure  W.'s  deposi- 
tion, or  the  attendance  of  R.  as  a 
witness :  Held  that  the  affidavit  was 
sufficient,  and  the  defendants  were 
entitled  to  a  continuance. 


Ibid. 


obligation  to  pay  for  improvements 
made  thereon  before  his  purchase, 
and  without  his  request.  Ibid. 


8.  It  is  not  the  duty  of  the  Court  to 
order  a  continuance  on'an  affidavit 
filed,  unless  a  motion  is  made  for 
such  continuance.  Burlingame  et  al. 
v.  Turner,  58S 


CONTRACT. 


1.  The  laws  in  force  at  the  time  oi  the 
making  of  contracts,  form  a  portion 
of  their  essence,  and  they  must  be 
considered  as  entered  into  with 
reference  to  such  laws,  and  be  so 
construed.    Reynolds  v.  Hall  et  al.  85 


2.  Whore  the  County  Commissioners 
of  V.  county  contracted  with  K.,  a 
physician,  to  render  medical  services 
to  a  pauper,  but  neglected  to  have 
a  record  made  of  such  contract : 
Held  that  the  contract  might  be 
proved  by  parol  evidence.  Vermil- 
ion, County  v.  Knight,  97 

3.  The  County  Commissioners,  when 
acting  as  a  conrt,  can  bind  the  county 

by  their  contracts.  Ibid. 


4.  Where  by  a  contract  G.  and  K. 
were  to  build  a  mill  for  C,  and  four 
months  after  the  contract  should  be 
completed,  C.  was  to  pay  them  $150 : 
Held  that  they  could  not  sustain  an 
action  for  the  $150  until  the  expira- 
tion of  four  months  from  the  time 
the  services  were  offered  to  be  per- 
formed, although  they  were  prevent- 
ed from  completing  the  contract  by 
the  conduct  of  C.  "Crocker  v.  Good- 
sell  et  al.  107 


5.  Whether  a  written  contract  con- 
tains a  condition  precedent  or  not, 
is  a  question  of  law  for  the  Court  to 
decide  ;  and  it  is  not  a  matter  for  the 
consideration  of  the  jury.  Ibid. 


6.  To  constitute  a  valid  contract,  it 
must  be  made  by  parties  competent 
to  contract  and  be  founded  on  a  suffi- 
cient consideration.  If  the  conside- 
ration bo  past  and  executed,  it  can 
then  be  enforced  only  upon  the 
ground  that  the  consideration  or 
service  was  rendered  at  the  request 
of  the  party  promising.  Car  sort  v. 
Clark,  113 


7.  A  promise  to  pay  for  improvements 
made  upon  the  public  lauds,  will  not 
bind  the  promisor  if  made  after  the 
purchase  of  the  same.  Ibid. 

8.  A  purchaser  of  land  from  the  go- 
vernment, is  under  no  moral  or  legal 


9.  One  man  cannot  by  his  own  volun- 
tary act,  make  himself  the  creditor 
of  another.    Dedman  v .  Williams, 


10.  A  promise  made  by  a  vendee  of 
public  lands,  after  the  purchase  of 
the  same  of  the  United  States,  to  pay 
for  improvements  made  upon  the 
same  previous  to  the  purchase,  is 
without  consideration  and  void. 
Hittson  v.  Overturf, 


11.  The  statute  of  1831,  in  relation  to 
the  sale  of  improvements  upon  pub- 
lic lands,  has  no  application  to  a  pro- 
mise made  by  a  purchaser  of  a  por- 
tion of  such  lands  after  such  pur- 
chase, to  pay  for  improvements 
made  upon  the  same  while  it  be- 
longed to  the  United  States.  _  It 
applies  only  to  contracts  respecting 
the  sale  of  improvements  which  at 
the  time  the  contract  is  entered  into, 
are  on  the  lands  owned  by  the  go- 
vernment. 


154 


170 


Ibid. 


12.  An  agreement  to  attend  a  public 
iand  sale  of  the  United  States,  and 
purchase  a  tract  of  land,  is  not  fraud- 
ulent or  against  the  laws  of  the  U.  S. 
Pearsons  v.  Lee, 


193 


13.  A  parol  contract,  for  the  purchase 
of  land,  is  not  absolutely  void,  but 
only  voidable  under  the  statute  of 
frauds.     Whitney  x.  Cochran  eta!.  209 


14.  The  law  is  well  settled,  that  where 
there  is  a  written  contract  to  per- 
form a  particular  piece  of  work,  and 
the  workman  performs  a  part  of  the 
work,  and  is  prevented  from  finish- 
ins  it  by  the  other  party,  that  he  may 
treat  the  contract  as  rescinded,  and 
recover  the  value  of  his  labor  in  an 
action  of  assumpsit.  Butts  v.  Hunt- 
ley, 


410 


15.  In  order  to  sustain  an  action  to  re- 
cover pay  for  improvements  made 
upon  the  public  lands,  all  that  it  is 
necessary  for  the  plaintifl'to  prove, 
is  that  the  defendant  promised  ex- 
pressly to  pay  for  the  improvements. 
If  the  price  to  be  paid  be  not  agreed 
on,  the  contract  is  binding,  and  the 
value  of  the  improvements  must  be 
ascertained  by  proof.  Johnson  v. 
Movlton, 


16.  Where  a  contract  is  joint,  and  only 
one  of  the  makers  are  sued,  the  non- 
joinder of  the  other  parties  can  be 
taken  advantage  of  only  by  plea  in 
abatement.    L'urton  v   Gilliam  et  at. 


17.  Where  B.  and  L.  purchased  a  piece 
of  cloth  at  a  store  on  credit,  and  at 
the  time  of  the  purchase  a  memoran- 
dum was  made  as  follows:  "If  Mr. 
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Douglass  is  elected  to  Congress, 
Brown  is  to  pay  for  the  cloth  ;  if  Mr. 
Stuart  is  elected,  James  Lurton  has 
it  to  pay:"  Held  that  the  contract 
was  in  severalty.  Held,  also,  that 
the  contract  for  the  sale  of  the  cloth, 
was  valid,  and  was  not  tainted  by 
the  bet  of  B.  and  L.  Ibid. 

See  Interest,  5,  G,  7,  8 :  Lex  Loci  ; 
Promissory  Note  ;  Specific  Per- 
formance ;  Surety. 


CONVEYANCE. 


See  County  Commissioners.  5, 6 ;  Co- 
venant ;  Deed  ;  Goods  and  Chat- 
tels. 


CORPORATIONS. 


1.  In  the  enactments  of  legislative  bo- 
dies, where  persons  are  spoken  of, 
no  other  than  natural  persons  will  be 
intended,  unless  it  be  absolutely  ne- 
cessary to  give  effect  to  some  powers 
already  conferred  on  artificial  per- 
sons, and  which  it  is  necessary 
should  be  exercised  to  carry  into 
effect  the  objects  contemplated  in 
their  grant  or  charter.  Blair  v. 
Worley,  178 


COSTS. 


COURTS. 


1.  When  a  party  comes  into  a  court  of 
justice,  it  is  incumbent  upon  him  to 
exhibit  a  right  to  recover,  in  clear 
and  legal  language,  otherwise  the 
court  cannot  grant  the  relief  sought. 
Davenport  et  al.  v.  Farrar, 


1.  A  judgment  for  costs  cannot  be  ren- 
dered against  an  administrator  in 
his  personal  character.    Church  et  al. 

v.  Jewett  et  al.  55;  Bailey  v.  Campbell     110 

2.  The  Statute  exempts  the  old  State 
Bank  from  the  payment  of  costs  ;  and 
persons  who  have  acted  merely  min- 
isterially for  the  bank,  as  ageats,  are 
not  liable  for  costs.  Duncan  et  al.  v. 
State  Bank  of  Illinois  et  al.  262 

3.  On  an  issue  in  fact  the  defendant  is 
entitled  to  costs,  but  not  on  an  issue 

in  law.  McKinstry  v.  Pennoyeret  al.      319 

4.  Where  a  cause  is  dismissed  upon 
motion  of  the  plaintiff,  it  should  be 

at  his  costs.    Kinman  v.  Bennett,  3C6 

See  Alimony;  Security  for  Costs. 


COURTS  OF  PROBATE. 


See  Administrators;  2, 3,  7, 8,  9,  10; 
Jurisdiction. 


2.  The  doctrine  of  discretion  in  the 
Circuit  Court,  ought  not  to  be  car- 
ried too  far ;  and  this  Court  will  not 
extend  it  beyond  previous  decisions. 
McKinstry  v.  Pennoyer  et  al.  319 

3.  The  criminal  jurisdiction  of  the  Mu- 
nicipal Court  of  the  City  of  Chicago. 
is  confined  to  the  territorial  limits  of 

said  city.    Belly.  The  People,  397' 


4.  It  has  been  decided  by  all  American 
courts,  that  statutes  take  effect  from 
their  passage,  where  no  time  is  fixed; 
and  this  is  now  the  settled  rule  of 
law.    Goodsell  et  al.  v.  Boynton  et  al. 


555 


Ibid. 


5.  The  spring  term  of  the  Cook  Circuit 
Court  was  changed  from  March  to 
April,  by  an  act  of  the  2d  of  March 
and  the  judge  being  ignorant  of  the 
change,  held  the  Court  in  March. 
Issue  was  joined  in  a  cause,  and  the 
same,  by  agreement  of  parties,  was 
submitted  to  the  Court  for  trial.' 
Judgment  was  rendered  for  the 
plaintiffs :  Held  that  the  proceed- 
ings were  coram  nonjudice,  and  that 
the  judgment  was  illegal  and  void 

See  Clerk  :  Discretion  ;    Jurisdic- 
tion ;  Practice. 


COUNTY. 


1.  A  county  is  not  bound  to  pay  inte- 
rest on  county  orders.  Madison 
County  et  al.  v.  Bartlett,  67 

2.  A  county  order  "for  $16.50  or  its 
equivalent  in  State  paper,"  is  an  or- 
der for  $16,50,  or  so  many  State  pa- 
per dollars  as  will  amount  to  that 

sum  at  their  current  value.  Ibid, 


3.  Statutes  defining  the  boundaries  of 
counties,  are  public  acts,  and  courts 
are  bound  judicially  to  take  notice 
of  them.  In  an  action  of  trespass 
quare  clausumfregit^  proof  that  the 
trespass  was  committed  upon  the 
premises  described  in  the  declara- 
tion, by  the  number  of  the  section, 
township  and  range,  (the  said  premi- 
ses being  in  the  proper  county,)  is 
sufficient  without  evidence  that  the 
premises  are  situated  in  the  county 
where  the  action  is  brought.  Poss 
et  al.  v.  Reddick, 

4.  A  County  Treasurer  has  no  authori- 
ty whatever  to  take  a  ruote  payable  to 
himself  as  Treasurer ;  nor  has  he  any 
authority  to  assign  or  transfer  such 
a  note.    Berry  v.  Hornby, 


5.  A  suit  cannot  be  maintained  in  the 
name  of  a  County  Treasurer.  Sed 
quere.  Ibid. 

6.  Quire,  Whether  an  action  in  the 
name  of  the  County,  can  be  main- 
tained upon  a  note  payable  to  the 
County  Treasurer.  Ibid. 
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COUNTY  ORDERS. 

See  County,  1,  2. 

COUNTY  SURVEYOR. 

See  Surveyor. 

COUNTY  TREASURER. 

See  County. 

COUNTY  COMMISSIONERS. 


1.  Where  the  County  Commissioners 
of  V.  county  contracted  with  K.,  a 
physician,  to  render  medical  services 
to  a  pauper,  but  neglected  to  have  a 
record  made  of  such  contract .  Held 
that  the  contract  might  be  proved  by 
parol  evidence.  Vermilion  County 
v.  Knight,  97 


2.  It  is  not  necessary  for  a  party  who 
has  rendered  aid  to  a  person  acknow- 
ledged as  a  pauper  by  the  County 
Commissioners,  and  at  their  request, 
to  prove  that  such  person  was  actu- 
ally entitled  to  aid  under  the  laws 
providing  for  the  support  of  the 
poor. 


Ibid. 


3.  The  County  Commissioners'  Court 
has  no  jurisdiction  to  determine 
civil  causes  between  individuals  or 
corporations.  Ibid. 

4.  The  County  Commissioners  when 
acting  as  a  Court,  can  bind  the  coun- 
ty by  their  contracts.  Ibid 

5.  Before  the  passage  of  the  act  of 
1835,  County  Commissioners  had  no 
authority  to  convey  the  real  estate 
of  their  county.  Williams  v.  Claytor 
etal. 


502 


Ibid. 


6.  The  act  of  1835,  makes  valid  con- 
veyances made  before  that  time  by 
County  Commissioners;  and  a  deed 
of  the  real  estate  of  the  county,  exe- 
cuted by  the  County  Commissioners, 
in  their  individual  names  and  "un- 
der their  private  seals,"  as  "  County 
Commissioners  in  behalf  of  the  coun- 
ty," is  made  valid  and  effectual  to 
pass  the  estate  therein  conveyed. 


COVENANT. 


1.  In  an  action  of  covenant  for  a  fail- 
ure to  convey  lands,  it  is  not  neces- 

-     sary  to  aver  or  prove  a  consideration. 
Buckmmter  v.  Grundy,  310 

2.  In  an  action  of  covenant  for  failing 
to  convey  lands  agreeably  to  con- 
tract, the  value  of  the  lands  at  the 
time  they  were  to  have  been  convey- 
ed, is  the  true  measure  of  damages.    Ibid. 

S   In  cases  of  independent  covenants. 


a  plea  of  readiness  to  perform,  with- 
out averring  an  offer  of  performance, 
is  bad,  and  furnishes  no  excuse  for 
the  non-performance.  Ibid, 


4.  A  seal  imports  a  consideration. 


Ibid. 


5.  Semble,  That  a  want  of  considera- 
tion may  be  pleaded  to  an  action 
upon  a  bond  for  the  conveyance  of 
lands.  Ibid. 

6.  The  plea  of  non  est  factum  may  be 
interposed  in  an  action  of  covenant, 
without  being  verified  by  affidavit ; 
and  under  it  the  defendant  may  avail 
himself  of  any  legal  defence  that  he 
could  have  done  at  common  law,  ex- 
cept merely  denying  or  disproving 
the  execution  of  the  instrument  de- 
clared on.    Longley  et  al.  v.  Norvall,      389 

7.  In  an  action  of  covenant  there  is  no 
plea  which  can  strictly  be  termed  the 
general  issue  :  but  the  general  issue 
in  debt,  is  correctly  used  to  answer, 
under  the  statute,  the  same  end  it 
does  in  debt.  Ibid. 


See  Action,  11 ; 
Vendor. 


Assignment,  1,  2 ; 
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CREDITOR. 


1.  One  man  cannot,  by  his  own  volun- 
tary act  make  himself  the  creditor 
of  another.  Dedman  v.  Williams, 


CRIMINAL  LAW. 


1.  Perjury  consists  in  false  swearing  to 
a  fact  material  to  the  point  in  issue, 
before  a  tribunal  having  legal  autho- 
rity to  enquire  into  the  cause  or 
matter  investigated.  Pankey  v.  Tlie 
People,  80 

2.  Acts  of  official  misconduct  by  jus- 
tices of  the  peace,  done  with  corrupt 
motives,  are  indictable  offences. 
Wickersham  v.  The  People,  128 

3.  Where  the  defendant  pleaded  guil- 
ty to  an  indictment  for  burglary,  and 
the  Court  sentenced  him  to  be  im- 
prisoned in  the  penitentiary  for 
eighteen  months  :  Held  that  the  pro- 
ceedings were  regular.    Bkvings  v. 

The  People,  172 

4.  The  words  "  in  all  cases,"  in  §  158 
of  the  Criminal  Code,  apply  only  to 

all  cases  tried  by  a  jury.  Ibid. 

5.  Where  a  prisoner  pleads  guilty  on 
an  indictment  for  burglary,  the  Court 
should  fix  the  time  for  which  he  is  to 

be  confined  in  the  penitentiary.  Ibid. 

6.  A  writ  of  error  does  not  lie  in  be- 
half of  the  People  to  reverse  the  de- 
cision of  a  Circuit  Court,  in  a  crim- 
inal case.     The  People  v.  Dill,  257 

7.  Nothing  can  be  taken  by  implica- 
tion in  a  criminal  case.  Highland  v. 

The  People,  392 
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8.  Certainty,  in  criminal  proceedings, 
where  attainable,  will  not  be  dis- 
pensed with.     Willis  v.  The  People,       399 

9.  On  a  trial  for  larceny,  the  jury 
should  find  the  value  of  the  property 
stolen,  otherwise  the  Court  cannot 
pass  sentence  upon  the  prisoner. 
Highland  v.  The  People,  392 

10.  Where  the  verdict  of  the  jury  in  a 
trial  for  larceny,  was,  "We  the  jury, 
find  the  defendant  guilty,  and  sen- 
tence him  to  the  penitentiary  for 
the  term  of  three  years,"  and  a 
motion  was  made  in  arrest  of  judg- 
ment, because  the  value  of  the  pro- 
perty stolen  was  not  stated  in  the  ver- 
dict :  Heid that  the  defect  was  fatal, 
and  that  the  judgment  should  have 
been  arrested.  Ibid. 


11.  The  propriety  of  introducing  affi- 
davits in  criminal  cases  is  not  sanc- 
tioned.    Willis  v.  The  People,  399 


11.  The  Circuit  Court  may  set  aside  a 
defective  verdict,  and  award  a  ve- 
nire de  novo,  in  a  criminal  case, 
where  the  facts  found  are  so  defec- 
tive that  no  judgment  can  be  ren- 
dered upon  such  verdict.  Lawrence 
et  al  v.  The  People,  414 


12.  Whore  A,  B,  C,  and  D  were  jointly 
indicted  in  the  Edgar  Circuit  Court, 
and  A  alone  moved  for  and  obtainea 
a  change  of  venue  to  the  Clark  Cir- 
cuit Court,  without  the  consent  of 
the  others,  where  he  was  tried ;  and 
after  his  trial  the  indictment,  with- 
outanyorderof  Court,  was  returned 
to  the  Edgar  Circuit  Court,  and  B, 
C,  and  D  called  upon  to  plead  to  the 
same:  Held  that  the  proceedings 
were  regular,  and  that  the  indict- 
ment as  to  B,  C,  and  D,  must  be . 
considered  as  remaining  under  the 
eontrol  of  the  Edgar  Circuit  Court, 
and  that  no  trial  coald  be  had  else- 
where. The  Circuit  Court  of  Clark 
county  should  have  ordered  the 
original  indictment  to  be  returned 
to  Edgar  county,  and  retained  a 
copy  thereof  upon  its  own  records. 
Hunter  et  al.  v.  The  People,  453 

13.  In  a  criminal  cause  the  accused 
stands  on  all  his  rights,  and  waives 
nothing  which  is  irregular,  and 
more  especially  so  when  life  is  in 
question.     Guykowslei  v.  The  People,     476 


14.  The  affidavit  of  a  prisoner,  upon  a 
motion  for  a  new  trial,  is  prima  facie 
evidence  of  the  truth  of  the  state- 
ments it  contains.  Ibid. 

Semite,  That  the  affidavit  of  a  juror  in 
support  of  the  verdict,  on  a  point  en- 
tirely disconnected  with  his  acts  or 
the  motives  for  his  conduct,  may  be 
admitted  on  a  motion  for  a  new 
trial.  Ibid. 

15  Every  taking  of  the  property  of 
another,  without  his  knowledge  or 
consent,  does  not  amount  to  larceny. 


To  make  it  such,  the  taking  must  be 
accompanied  by  circumstances 
which  demonstrate  a  felonious  in- 
tention.   Smith  v.  Shultz,  490 


10.  The  provision  in  Article  8,  §  11,  of 
the  Constitution  of  the  State  of  Illi- 
nois, "  That  no  person  shall  for  the 
same  offence  be  twice  put  in  jeo- 
pardy of  his  life  or  limb,"  prohibits 
the  State  from  bringing  a  writ  of 
error  where  a  person  accused  of  a 
crime,  is  acquitted  in  the  Court  be- 
low.   The  People  v.  Eoyal,  557 

See  Grand  Jury;  Evidence,  29, 
30 ;  Indictment  ;  Practice,  73 ; 
Venue. 


DAMAGES. 


1.  A  writ  of  Inquiry  is  never  necessary 
where  the  damages  can  be  ascer- 
tained by  computation.     Clemson  et 

al.  v.  State  Bank  of  Illinois,  45 

2.  Interest  is  the  legal  damages  or  pe- 
nalty for  the  unjust,  detention  of 
money.  Madison  County  et  al.  v. 
Bartlett,  67 


3.  Where  judgment  is  rendered  for 
the  plaintiff'  on  demurrer  to  the  de- 
fendant's plea,  the  plaintiff  may 
have  an  inquest  to  ascertain  the 
damages,  or  he  may  waive  this  and 
take  judgment  for  nominal  dama- 
ges.   Boon  v.  Juliet, 


4.  In  an  action  of  covenant  for  failing 
to  convey  lands  agreeably  to  con- 
tract, the  value  of  the  lands  at  the 
time  they  were  to  have  been  con- 
veyed, is  the  true  measure  of  dama- 
ges.   Buckmaster  v.  .Grundy, 


258 
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5.  In  an  action  of  assumpsit,  it  is  erro- 
neous to  enter  up  a  judgment  for 
debt  and  damages.  Lyon  v.  Bar- 
ney, 387 

6.  Wherein  an  aetion  of  debt,  a  judg- 
ment for  damages  is  rendered,  the 
judgment  will  be  reversed ;  but  the 
error  will  be  corrected  in  this  Court, 
and  such  a  judgment  given  as  the 
Court  below  should  have  rendered. 
Guild  et  al.  v.  Johnson,  405 

7.  Under  §  17  of  the  practice  act,  unli- 
quidated damages  arising  ex  con- 
tractu, may  be  set  off  in  an  action  of 
assumpsit.  The  rule  was  different 
under  the  act  of  1819.    Edwards  et. 

al.  v.  Todd,  462 

8.  Where  the  plaintiff  brought  an  ac- 
tion of  assumpsit  to  recover  the 
amount  of  freight  agreed  to  be  paid 
by  the  defendints  for  the  transpor- 
tation of  their  goods  from  Buffalo 
to  Chicago,  and  the  defendants 
pleaded  the  general  issue,  and 
gave  notice  of  their  intention  to 
give  in  evidence  under  that  plea, 
that  a  portion  of  the  goods  agreed 
to  be  transported,  exceeding 
in    value    the    whole    amount    of 
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the  freight  claimed,  was,  through 
the  negligence,  carelessness,  and 
improper  conduct  of  the  plaintiff, 
lost  and  destroyed  on  the  voyage ; 
and  on  the  trial  offered  to  introduce 
such  evidence,  first,  hy  way  of  set- 
off, and  secondly,  by  way  of  reducing 
the  damages  claimed  :  Held  that  the 
evidence  was  admissible  as  well  as 
a  set-off,  as  in  reduction  of  damages.  Ibid. 


9.  Where  matters  of  law  and  fact  are 
both  submitted  to  the  Court  for  trial, 
and  a  jury  waived,  it  is  competent 
for  the  Court,  after  having  found  the 
issues  for  the  plaintiff,  to  direct  the 
clerk  to  assess  the  damages  on  a  pro- 
missory note.  Butiingame  et  al.  v. 
Turner, 


DEBT. 


1.  Debt  is  the  proper  action  to  bring 
for  a  violation  of  an  ordinance  of  an 
incorporated  town.  Israel  et  al.  v. 
Town  of  Jacksonville, 


DEEDS. 


1.  Deeds  or  obligations,  containing 
mutual  covenants,  are  not  assigna- 
ble.   Beezley  v.  Jones, 


2.  A  deed  made  upon  valuable  consi- 
deration, does  not  come  within  the 
provisions  of  the  statute  of  frauds 
and  perjuries.  Thornton  v.  Daven- 
port tt  al. 


3.  Whatever  may  be  the  practice  in 
England,  the  purchaser  here  is  not 
bound  to  prepare  and  tender  a  deed 
to  the  vendor,  unless  such  obligation 
can  be  fairly  inferred  from  the  terms 
of  the  contract.  Buckmaster  v. 
Grundy, 


4.  §  C  of  the  act  of  1827,  required  that 
an  administrator's  deed  of  real  es- 
tate, should  set  forth  "  at  large,  the 
order  of  the  Circuit  Court  directing 
the  sale."  A  recital  of  the  substance 
of  such  order,  is  not  a  compliance 
with  the  act.  Smith  et  al.  v.  Hile- 
man, 


.  An  administrator's  deed  under  the 
act  of  1827,  which  does  not  contain 
the  order  "at  large,"  for  the  sale  of 
the  premises,  is  insufficient,  and  can- 
not be  received  as  evidence  in  an 
action  of  ejectment,  to  suppoit  the 
title  of  the  grantee  in  such  deed. 
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6.  A  party  claiming  under  a  deed  given 
upon  a  sale  of  lands  for  taxes  by  the 
Auditor,  must  show  that  all  the  re- 
quirements of  the  law  in  relation  to 
the  sale  of  lands  for  taxes,  have  been 
complied  with.    Garrett  v.  Wiggins, 


Ibid. 


83 


See  County    Commissioners;  Con- 
struction op  Statutes. 


DEFAULT. 


1.  If  judgment  be  rendered  by  default 
against  a  defendant  who  has  not  been 
served  with  process,  the  proceedings 
are  coram  nonjudice.  But  the  rever- 
sal of  such  a  judgment,  does  not  af- 
fect the  rights  of  the  plaintiff  below. 
Bitch  v.  Edwards,  127;  Garrett  v. 
Phelps,  m 

2.  An  application  to  set  aside  a  de- 
fault, is  addressed  to  the  sound  dis- 
cretion of  the  Court,  and  no  writ  of 
error  will  lie  to  correct  its  exercise. 
It  is  too  late  to  make  an  application 
to  set  aside  a  default  after  one  term 
of  the  Court  has  intervened  between 
the  term  at  which  the  default  was 
taken,  and  that  at  which  the  motion 
was  made.  Garner  et  al.  v.  Cren- 
shaw, 143- 

3.  A  defendant  by  suffering  judgment 
to  go  by  default,  is  out  of  Court, 
and  has  no  right  to  except  to  testi- 
mony. He  is  however  permitted  to 
cross-examine  the  -witnesses,  but  he 
cannot  introduce  testimony,  or  make 
a  defence  to  the  action.  Should  im- 
proper testimony  or  wrong  instruc- 
tions be  given,  the  proper  course  is 
to  apply  to  the  court  to  set  aside 
the  inquisition,  and  grant  a  new  in- 
quest.   Morton  v.  Bailey  et  al.  213 


4.  Where,  after  pleading,  a  defendant 
stipulated  that  judgment  might  go  as 
by  default,  on  his  failure  to  file  a 
paper  on  a  given  day ;  and  on  such 
failure,  judgment  by  default  was  en- 
tered notwithstanding  the  plea: 
Held  that  there  was  no  error.  Fos- 
ter v.  Filley,  256 

5.  The  Supreme  Court  will  not.  on 
motion,  set  aside  a  default,  and  va- 
cate a  judgment  of  a  Circuit  Court. 
Aiken  v.  Deal,  327 

6.  A  judgment  by  default  is  irregular, 
unless  it  appear  by  a  return  on  the 
process,  that  it  had  been  served,  and 
on  what  day  service  was  mads.  Gar- 
rett v.  Phelps,  331 

7.  The  reversal  of  a  judgment,  by  de- 
fault, where  process  from  the  Court 
below  had  not  been  served  on  the 
defendant  in  that  Court,  does  not 
prejudice  any  future  proceedings.       Ibid. 

8.  An  application  to  set  aside  a  default, 
is  addressed  to  the  sound  discretion 
of  the  Court,  and  the  manner  of  the 
exercise  of  that  discretion,  cannot  be 
assigned  for  error.  Harmuon  v. 
Clark  tt  al.  131 ;  Wallace  v.  Jerome.       52-* 


9,  It  is  error  to  take  judgment  by  de- 
fault, where  a  plea  is  filed  to  the  de- 


INDEX. 


617 


claration  or  petition.    McKinneyy, 
May,  534 ;  Vouell  ct  al.  v.  Marks,  391 

10.  The  exercise  of  the  power  to  grant 
or  refuse  an  application  to  set  aside 
a  default  and  permit  the  defendant 
to  plead,— as  also,  the  granting  or  re- 
fusing of  a  motion  for  a  new  hearing, 
is  a  matter  of  sound  legal  discretion; 
and  the  Supreme  Court  cannot  inter- 
fere with  the  exercise,  of  that  discre- 
tion by  the  Circuit  Court.    Gillet  et 

al.  v.  Stone  et  al.  539 

11.  The  statute  of  July,  1837,  does  not 
extend  to  motions  to  set  aside  de- 
faults.   Ibid  ;  Wallace  v.  Jerome,  524 

12.  After  a  plea  of  not  guilty  has  been 
tiled,  putting  a  cause  at  issue,  the 
Court  cannot  on  calling  of  the  de- 
fendants, render  a  judgment  by 
default ;  a  jury  should  be  empanelled, 
and  a  trial  had,  in  the  same  manner 
as  if  the  defendants  had  answered 
when  called.    Manlove  et  al.  v.  Bru- 

ner,  390 

13.  Where  an  action  of  assumpsit  is 
commenced  against  several,  only 
one  of  whom  pleads  to  the  action, 
and  the  defanlt  of  the  others  is  en- 
tered, it  is  erroneous  to  take  final 
judgment  against  them  until  the 
issue  as  to  the  defendant  who  pleads, 
is  disposed  of.    Russell  el  al.  v.  Ho- 

gan  et  al.  552 

14.  In  an  action  ex  contractu  against 
several  defendants,  the  judgment  is 
a  unit;  it  must  be  rendered  against  all 
or  none.  The  cause  cannot  be  con- 
tinued as  to  one  who  has  pleaded, 
and  final  judgment  rendered  against 

the  others.  Ibid. 


DEMURRER  TO  EVIDENCE. 


1.  A  variance  between  the  agreement 
declared  on,  and  the  declaration, 
should  be  taken  advantage  of  on  the 
trial  by  a  demurrer  to  evidence,  or  a 
motion  for  a  non-suit.    Pearsons  v. 

Lee,  193 

2.  The  course  to  be  pursued  in  a  case 
tried  by  the  Court  without  a  jury, 
where  the  defendant  supposes  that 
the  plaintiff  has  failed  to  support  his 
action,  is  to  move  the  Court  to  non- 
suit the  plaintiff,  or  to  demur  to  the 
testimony.  If  he  does  neither,  and 
goes  on  and  gives  evidence,  the  of- 
fice of  the  judge  is  then  completely 
merged  into  that  of  a  juror,  and  his 
decision,  if  wrong,  can  only  be  re- 
viewed in  the  same  manner  as  the 
wrong  verdict  of  a  jury,  to  wit,  by 
application  for  a  new  trial.    Gilmore 

v.  Ballard,  252 


DEPOSITIONS. 


1.  It  is  a  valid  objection  to  a  deposi- 
tion, that  it  was  dictated  or  written 
by  an  attorney  in  the  cause  ;  but  the 


objection    must    be  supported   by 
proof  of  the  fact.    King  v.  Dale, 


513 


2.  Where  a  deposition  is  read  in  evi- 
dence which  proves  nothing  for  ei- 
ther party,  the  Court  will  not  enquire 
whether  it  was  properly  admitted,      ibid. 


DESCENT. 


See  Estates. 


DETINUE. 


1.  The  action  of  detinue  is  au  unusual 
action,  and  the  books  furnish  but 
few  rules  of  evidence  applicable  to  it. 
Great  certainty  and  accuracy  in  the 
description  of  the  things  demanded, 
is  still  required  in  detinue.  Felt  v. 
Williams, 


206 


2.  A  declaration  in  detinue  for  "a  red 
cow  with  a  white  face,"  is  not  sup- 
ported by  proof  that  "the  cow  was  a 
yellow  or  sorrel  cow."  Ibid. 


DEVASTAVIT. 


See  Administator  and  Executor, 
5,6. 


DEVISE. 


.  Where  A.  devised  land  to  C.  to  take 
effect  on  the  death  of  the  wife  of  A., 
on  condition  that  C.  would  become 
bound  to  and  live  with  A.'s  wife  un- 
til C  should  be  married,  evidence  of 
the  declarations  of  the  wife  of  A., 
that  she  did  not  desire  C.  to  be 
bound  to  her,  is  relevant  and  proper. 
If  A.'s  wife  voluntarily  dispense  with 
the  performance  of  the  condition, 
the  estate  will  take  effect.  Jones  et 
al.  v.  Bramblet  et  al. 


2.  If  there  be  two  devises  in  a  will  of 
the  same  property  to  two  different 
persons,  and  the  first  create  an  estate 
of  inheritance,  the  second  devise 
without  words  of  perpetuity,  will 
not  destroy  the  first,  and  will"  create 
a  life  estate  only,  with  reversion  in 
the  heirs  of  the  first  devisee. 


2T(i 


Ibid. 


See  Estates. 


DISCRETION. 


1,  Where  the  legislature  directs  an  in- 
ferior court  as  to  the  mode  of  enfor- 
cing its  orders  or  decrees,  Mich  court 
possesses  no  discretion,  but  must 
proceed  conformably  to  the  mode 
prescribed.       Biggott  v.  Barney  >t 
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.  The  doctrine  of  discretion  in  the 
Circuit  Court,  ought  not  to  be  car- 
ried too  far  ;  and  this  Court  will  not 
extend  it  beyond  previous  decisions. 
McKinstry  v.  Pennoyer  et  al. 

See  Appeal,  19, 20,  29 ;  Bail  ;  Con- 
tinuance ;  Default,  2,  8, 10  ;  New 
Trial;  Pleading,  29,  40;  Eight 
of  Property,  11 ;  Venue,  3. 


DIVORCE. 


319 


See  Alimony. 


DOCKETING  CAUSES. 


See  Appeal.  4. 


DOWER. 


1.  A  widow  can  only  be  endowed  of 

estates  of  inheritance.    Davenport  et 
ul.  v.  Farrar, 


2.  A  pre-emption  right  is  not  an  estate 
of  which  a  widow  can  be  endowed.    Ibid. 

■3.  The  statute  making  equitable  es- 
tates subject  to  dower,  clearly  refers 
to  equitable  estates  of  inheritance 
only.  Ibid. 


4.  The  words  owner  and  proprietor,  are 
insufficient  in  a  petition  for  dower, 
as  descriptive  of  the  estate  of  the  de- 
ceased hnsband  of  the  petitioner. 
They  do  not  technically,  nor  by  com- 
mon usage,  describe  an  estate  in  fee 
simple,  or  fee  tail.  Ibid. 

5.  When  a  party  comes  into  a  court  of 
justice,  it  is  incumbent  upon  him  to 
exhibit  a  right  to  recover,  in  clear 
and  legal  language,  otherwise  the 
court  cannot  grant  the  relief  sought.  Ibid. 


.  A  petition  for  dower,  should  state 
such  facts  as  would  show  that  the 
husband  of  the  petitioner  was  pos- 
sessed of  such  an  estate  as  is  con- 
templated by  the  statute.  Ibid. 


7.  Semble,  That  in  order  to  bar  the 
wife's  right  of  dower,  she  should  be 
made  a  party  defendant,  in  a  scire 
facia*  to  foreclose  a  mortgage.  Gil- 
'bert  et  al.  v.  Jlaggord, 


471 


EJECTMENT. 


1.  A  patent  cannot  be  impeached  by 
parol,  in  an  action  of  ejectment. 
Bruaer  v.  Matdove  et  al. 

2.  In  an  action  of  ejectment,  where  the 
judgment  of  the  Circuit  Court  is  for 


156 


premises  not  described  in  the  decla- 
ration, the  judgment  will  be  revers- 
ed. Bentley  v.  Brownson, 


240 


3.  An  action  of  ejectment  can  be  main- 
tained against  a  military  officer,  in 
the  occupation  of  lands,  as  such. 
McConnellv.  Wilcox,  344 


4.  The  law  of  the  State  where  the  land 
is  situated,  is  to  govern  both  as  to 
the  form  of  the  remedy,  and  the  evi- 
dence of  title.  Ibid. 


5.  The  United  States  could  not  be  a 
defendant  in  a  State  Court  to  any  ac- 
tion whatever,  such  Court  having  no 
jurisdiction  over  her;  and  consent 
could  not  give  it.  And  although  it 
is  certainly  true  that  the  tenant,  in 
all  actions  of  ejectment,  may  defend 
himself  by  showing  the  title  of  his 
landlord,  it  does  not  follow  that  the 
party,  who  could  not  be  a  defendant 
for  want  of  jurisdiction  in  the  Court 
over  him,  may  defend  himself  in 
such  case  in  the  name  of  a  person, 
who,  upon  no  reasonable  supposi- 
tion, could  be  considered  as  stand- 
ing in  the  relation  of  a  tenant.  Ibid. 


6.  In  an  action  of  ejectment,  the  plain- 
tiff, to  support  his  title,  read  in  evi- 
dence a  deed  from  one  Wheelock 
and  wife,  to  one  Claytor,  from  whom 
the  lessors  of  the  plaintiff  derived 
title  to  the  premises  described  in  his 
declaration,  and  the  defendant  read 
in  evidence  a  decree  of  the  Adams 
Circuit  Court  sitting  as  a  court  of 
chancery,  made  in  a  case  wherein 
Archibald  Williams,  administrator, 
&c,  was  complainant,  which  re- 
scinded and  set  aside  the  deed  to 
said  Claytor,  and  the  deed  to  the 
lessors  of  the  plaintiff,  and  directed 
that  a  special  execution  issue  to  the 
sheriff  of  Adams  county,  against  said 
Wheelock,  as  the  trustee  of  one 
Hynes,  to  sell  the  premises  deenbed 
in  the  plaintiff's  declaration,  for  the 
satisfaction  of  the  judgment  and 
costs  in  favor  of  said  Williams,  ad- 
ministrator, mentioned  in  the  bill 
in  chancery,  upon  which  the  decree 
was  rendered,  and  offered  to  read  in 
evidence  the  special  writ  of  execu- 
tion with  the  return  thereon,  which 
return  stated  that  said  premises  were 
sold  to  the  defendant,  and  also  the 
sheriffs  certificate  of  the  sale  of 
said  premises,  and  his  deed  to  the 
defendant,  under  an  execution  in 
favor  of  one  Wesley  Williams,  which 
were  excluded  from  the  jury ;  and 
the  plaintiff  then  offered  to  prove 
that  Claytor  had  redeemed  said  pre- 
mises from  said  sheriffs  sale,  which 
was  not  allowed,  and  the  Court 
excluded  said  decree  from  the  jury. 
The  defendant  then  offered  in  evi- 
dence the  bill,  process,  <fec,  in  the 
chancery  suit  in  which  the  decree 
was  rendered  in  favor  of  Archibald 
Williams,  administrator,  &c,  which 
were  rejected  by  the  Court,  to 
all  of  which  decisions  against 
him.  the  defendant  excepted  : 
Held    that    the    decree    was     pro- 
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perly  excluded  from  the  jury, 
inasmuch  as  the  defendant  had  fail- 
ed to  produce  a  deed  from  the 
sheriff  under  the  special  writ  of 
execution.  He/d.aXso,  that  the  bill 
was  properly  excluded.  Held,  also, 
that  the  deed  from  the  sherifi'  was 
not  admissible  in  evidence,  as  it 
recited  an  entirely  different  writ  of 
execution  from  that  described  in 
the  decree.  Held,  also,  that 
there  was  no  error  in  the  proceed- 
ings.    Williams  v.  Claytor  etal,  502 

.7.  The  practice  of  excluding  evi- 
dence, after  it  has  been  received, 
where  some  one  important  link  in 
the  chain,  necessary  to  establish 
the  right  claimed,  is  wanting,  seems 
to  have  been  adopted  in  many  of  the 
Courts  of  the  Western  States,  as  an 
equivalent  for  instructing  the  jury 
that  for  want  of  such  proof,  the 
party  has  not  made  out  the  point 
sought  to  be  established.  Ibid. 

6.  SemMe,  That  fraud  cannot  be  given 
in  evidence  to  impeach  a  deed,  in 
an  action  of  ejectment.  Ibid. 

9.  SemMe,  That  where  in  an  action  of 
ejectment,  the  verdict  of  the  jury 
was  rendered  in  favour  of  the  les- 
sors of  the  plaintiff,  no  objection 
can  be  raised  on  that  account,  in  the 
Supreme  Court.  Ibid. 

See  Evidence,  10,  11,  12;    Public 
Lands. 


ELECTION. 

1.  The  Proclamation  of  the  Governor 
declaring  who  is  elected  to  Con- 
gress, is  prima  facie  evidence  of 
tacts  therein  stated.  Lvrton  v.  Gil- 
liam et  al,  577 

ENCLOSURES. 

See  Fences. 

EQUITY. 

See  Chancery:. 

ERROR  AND  WRIT  OF 
ERROR. 


1.  A  writ  of  error  is  a  writ  of  right, 
and  cannot  be  denied,  except  in 
capital  cases.    Bowers  v.  Green, 


42 


2.  A  writ  of  error  lies  from  a  Circuit 
Court  to  the  Supreme  Court,  al- 
though the  judgment  complained  of 

be  less  than  twenty  dollars.  Ibid. 

3.  It  would  be  clearly  unjust  to  per- 
mit a  party  to  assign  his  own  mis- 
takes as  error.  Clemson  et.  al.  v. 
State  Bank  of  Illinois,  45 

4.  It  i*  not  error  for  the  Court  to  give 
final  judgment  against  the  defend- 
ant, upon  sustaining  the  plaintiffs 
demurrer  to  a  bad  plea.  Ibid. 


5.  A  party  cannot  assign  for  error 
that  which  makes  in  his  own  favor, 
except  under  peculiar  circumstan- 
ces.   Bailey  v.  Campbell,  47 

ti.  An  application  to  set  aside  a  judg- 
ment by  delault,  or  to  grant  a  new 
trial,  is  an  application  directed  to 
the  discretion  of  the  Court,  and  the 
decision  of  the  Court  upon  such  ap- 
plication cannot  be  assigned  for 
error.    Harmisonx.  Clarke  et  al..  131 


7.  A  party  cannot  assign  that  for 
error,  which  was  for  his  own  bene- 
fit. Ibid. 


S.  An  application  to  set  aside  a  de- 
fault, is  addressed  to  the  sound 
discretion  of  the  Court,  and  no 
writ  of  error  will  lie  to  correct  its 
exercise.  It  is  too  late  to  make  an 
application  to  set  aside  a  default 
after  one  term  of  the  Court  has  in- 
tervened between  the  term  at  which 
the  default  was  taken,  and  that  at 
which  the  motion  was  made.  Gar- 
ner et  al.  v.  Crenshaw, 


9.  The  refusal  of  the  Circuit  Court  to 
instruct  the  jury  that  there  was  no 
evidence  of  a  fact  which  the  testi- 
mony tended  to  prove,  cannot  be 
assigned  for  error.    Morton  v.  Gate- 

ly. 


143 


211 


10.  The  objection  that  a  judgment 
was  given  without  a  rule  to  plead, 
cannot  be  assigned  for  error.  Mar- 
shall v.  Maury,  231 

11.  Where,  after  pleading,  a  defend- 
ant stipulated  that  judgment  might 
go  as  by  default,  on  his  failure  to 
file  a  paper  on  a  given  day ;  and  on 
such  failure,  judgment  by  default 
was  entered  notwithstanding  the 
plea :  Held  that  there  was  no  er- 
ror.   Foster  v.  Filler/,  256 

12.  A  writ  of  error  does  not  lie  in  be- 
half of  the  people,  to  reverse  the 
decision  of  a  Circuit  Court  in  a 
criminal  case.     The  People  v.  Dill,         257 

13.  Unless  a  party  except?  to  instruc- 
tions in  the  Court  below,  he  cannot 
assign  them  for  error  in  the  Su- 
preme Court.    Peck  v.  Boggess,  281 

14.  Upon  the  overruling  of  a  demurrer 
to  a  plea,  if  the  plaintiff  reply,  he 
thereby  waives  the  demurrei,  and 
cannot  afterwards  assign  for  error 
that  it  was  overruled.  Ibid. 

15.  A  writ  of  error  will  not  lie  to  the 
final  judgment  of  the  Circuit  Court 
in  a  case  tried  by  the  Court  without 
the  intervention  of  a  jury.  Stringer 

v.  Smith  et  al.,  296 

16.  A  party  cannot  assign  for  error, 
an  erroneous  instruction  favorable 

to  him.    Kitchttly  Bratton,  300 

17.  Where  an  erroneous  instruction  is 
given  to  the  jury,  but  the  bill  ofex- 
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ceptions  does  not  enable  the  Court 
to  see  what  effect  it  probably  had 
upon  their  verdict,  the  judgment  ol 
the  Court  below  will  be  reversed. 
The  bill  of  exceptions  should  have 
stated  the  proof  upon  the  point.         lma. 


18.  The  granting  and  refusing  of  con- 
tinuances, is  a  matter  of  sound  legal 
discretion,  resting  entirely  with  the 
Circuit  Court ;  and  that  Court  is  to 
judge  whether  the  party  applying  tor 
a  continuance,  has  complied  with 
the  requisitions  of  the  statute  ;  and 
the  decision  of  the  Court  in  such 
cases  cannot  be  assigned  for  error. 
Vickers  v.  HUletal. 


m 


19  If  an  exception  exist  to  this  gen- 
eral rule,  that  exception  is  to  be  con- 
fined to  the  simple  point  of  the  ma- 
teriality of  the  facts  resting  within 
the  knowledge  of  the  witness,  and 
their  tendency  to  prove  the  point  di- 
rectly in  issue.  1'm'- 

20  The  rule  is  well  settled,  that  error 
cannot  be  assigned  for  the  refusal  of 
a  Court  to  grant  a  motion  addressed 
to  its  discretion.     Grain  v.  Bailey  et 

al.  m 


21.  Where  the  record  of  the  Circuit 
Court  does  not  show  for  what  cause 
an  appeal  was  dismissed,  and  a  judg- 
ment for  costs  is  rendered  against 
the  appellant,  the  judgment  will  be 
reversed.    Kinman  v.  Bennett,  326 


22  In  a  cause  tried  by  the  Court  with- 
out the  intervention  of  a  jury,  a  bill 
of  exceptions  cannot  be  taken  to  the 
final  judgment  of  a  Circuit  Court 
non-suiting  the  plaintiff,  even  where 
it  is  agreed  by  the  parties,  that  either 
party  shall  have  the  same  right  to 
except  as  if  the  cause  were  tried  by 
a  jury.    BaUingall  v.  Spraggim,  330 

23.  Where  the  Court  below  hear  the 
testimony  on  both  sides,  a  bill  of 
exceptions  will  not  lie  to  the  judg- 
ment of  the  Court,  though  the  par- 
ties agree  that  there  shall  be  "the 
same  right  to  except  to  any  opinion 
of  the  Court  during  the  progress  of 
the  trial  and  upon  final  judgment. 
as  though  the  cause  were  tried  be- 
fore a  jury,  and  such  exception  shall 
be  considered  in  the  Supreme  Court, 
as  though  the  cause  were  tried  by  a 
jury/'    Arenz  v.  Reilde  et  al.  340 

24.  A  party  cannot  assign  for  error  an 
erroneous  decision  which  does  not 
prejudice  his  rights.  Ibid. 

25.  Where  a  writ  is  tested  in  the  name 
of  a  person  who  was  not,  at  the  date 
of  the  test,  judge  of  the  Court,  the 
objection  can  be  taken  advantage 
of  only  by  motion  in  the  Court  from 
which  the  process  issued.  The  mis- 
take catnot  be  assigned  for  error  in 

this  Court.    Beat/Men  v.  Barbour.  386 


26.  In  an  action  of  assumpsit,  it  is  er- 
roneous to  enter  up  a  judgment  for 

debt  and  damages.    Lyon  v.  Barney,      387  ' 

27.  It  is  erroneous  to  take  judgment  by 
default  where  a  plea  of  non-assump- 
sit is  interposed.    Ibid ;  Cornell  etal. 

v.  Marks,  391 

28.  Where  a  summons  is  issued  not 
under  the  seal  of  the  Court,  the 
Court  should,  on  motion,  quash  it. 
It  is  error  to  refuse  such  a  motion . 
Anglin  v.  Nott,  395 


29.  A  writ  of  error  will  lie  to  the  de- 
cision of  a  Circuit  Court  upon  a  mo- 
tion to  set  aside  a  judgment,  and 
quash  an  execution  issued  thereon. 
Sloo  v.  State  Bank  of  Illinois,  428 


30.  Semble,  That  the  defendants  in  er- 
ror, by  joining  in  error,  waive  all  ob- 
jection to  the  assignment  of  errors, 
if  the  rigid  rules  of  pleading  be  ad- 
hered to  ;  the  joinder  being  only  con- 
sidered as  a  demurrer  to  the  assign- 
ment of  errors,  in  cases  where  the 
errors  are  not  well  assigned,  and 
contradict  the  record.  Ibid. 

31.  Whenever  a  decision  takes  place  in 
any  of  the  Circuit  or  inferior  Courts 
of  record  in  this  State,  which  is  final, 
and  of  which  a  record  can  be  made, 
and  which  decides  the  right  of  pro- 
perty, or  personal  liberty,  complete 
jurisdiction  is  conferred  on  the  Su- 
preme Court  to  hear  and  determine 

the  same.  Ibid. 


32.  It  is  not  error  to  render  final  judg- 
ment upon  demurrer.  If  a  party  wish 
to  answer  over,  he  should  withdraw 
his  demurrer.  Godfrey  et  al.  v. 
Buckmaster,  447  • 

33.  Where  there  is  a  judgment  on  a  de- 
murrer against  the  party  demurring, 
if  he  wishes  to  avail  himself  in  the 
Supreme  Court,  of  the  grounds 
raised  by  the  demurrer,  he  must 
stand  by  his  demurrer  in  the  Court 
below  ;  otherwise  lie  will  be  preclud- 
ed from  assigning  for  error  the  judg- 
ment of  the  Circuit  Court.      Gilbert 

et  al.  v.  Maggord,  471 


34.  By  a  rule  of  the  Supreme  Court,  no 
errors-  will  be  enquired  into,  but 
such- as  are  assigned.  Ibid. 


35.  Where  the  precept  for  summoning 
the  jury  at  a  special  term  of  a  Circuit 
Court  called  for  the  trial  of  a  pri- 
soner charged  with  a  capital  crime, 
had  been  lost  by  the  sheriff,  and  the 
Court  directed  a  new  one  to  be  filed 
nunc  pro  tunc:    Held  that  there  was 

no  error.     Guykowskix.  The  People,      476 

36.  Where  a  demurrer  was  interposed 
to  the  replication  of  the  plaintiff  to 
one  of  the  defendant's  plea,  issue  to 
the  country  having  been  taken  on 
the  other  pleas  and  the-parties  agreed 
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that  both  matters  of  law  and  fact 
-arising  in  the  cause,  might  bo  tried 
by  the  Court,  and  alter  "hearing  the 
evidence,  the  Court  gave  judgment 
for  the  plaintiff' for  damages,  without 
expressly  overruling  the  demurrer: 
Held  that  as  the  replication  was  suffi- 
cient, there  was  no  error  in  the  pro- 
ceedings.   Phi/lips  v.  Dana, 


.498 


37.  Applications  to  amend  the  plead- 
ings in  a  cause,  are  addressed  to  the 
sound  discretion  of  the  Court,  and 
the  allowance  of  such  applications 
cannot  be  assigned  for  error.  Ibio 


8.  An  application  to  set  aside  a  de- 
fault, is  addressed  to  the  sound  dis- 
cretion of  the  Court,  and  the  manner 
of  the  exercise  of  that  discretion 
cannot  be  assigned  for  error.  Wal- 
lace v.  Jerome, 


524 


d9.  It  is  a  well  settled  rule  of  law,  that 
in  trials  by  jury,  the  weight  of  testi- 
mony is  a  question  to  be  decided  by 
the  jury  exclusively.  The  decision, 
consequently,  cannot  be  assigned  tor 
error.    Johnson  v.  Mo>dton, 


40.  It  is  error  to  take  judgment  by  de- 
fault, where  a  demurrer  is  riled  to 
the  declaration  or  petition.  McExn- 
vey  v.  May, 


41.  Where  B.  instituted  a  suit  against 
I.  by  capias,  and  held  the  defendant 
to  bail ;  and  the  Court,  on  motion, 
discharged  the  bail,  but  rendered 
judgment  for  the  plaintiff  for  the 
amount  of  his  demand  :  Held  that  the 
plaintiff  could  not  bring  a  writ  of 
error  to  reverse  the  decision  of  the 
Court  discharging  the  bail.  Held, 
also,  that  the  defendant  in  error 
should  have  demurred  to  the  assign- 
ment of  error;  yet. that  notwithstand- 
ing he  had  joined  in  error,  the  Court 
would  not, by  affirming  the  judgment 
subject  the  defendant  to  the  costs  of 
the  Supreme  Court  :  but  would  dis- 
miss the  writ  of  error,  limner  v. 
Ingraham. 


42.  A  motion  to  discharge  bail,  is  ad- 
dressed to  the  sound  discretion  of  the 
Court:  and  its  decision  upon  such  a 
motion. cannot  be  assigned  for  error. 


556 


Ibid. 


43  The  State  cannot  prosecute  a  writ 
of  error  in  a  criminal  case.  The 
People  x.  Iloyal, 


;Vu 


44.  A  joinder  in  error  will  not  give  the 
Supreme  Court  jurisdiction  in  a  case 
where  the  constitution  has  not  con- 
ferred it.  Ibid. 


AT,.  The  provision  in  Article  8.  §  11.  of 
the  Constitution  of  the  State'of  Illi- 
nois, "'  That  no  person  shall  lor  the 
same  offence  be  twice  put  in  jeopard  y 
of  his  life  or  limb."  prohibits  the  State 
from  bringing  a  writ  of  error  where 


a  person  accused  of  a  crime,  is  ac- 
quitted in  the  Court  below.  Ibid. 

See  Alimony  ;  Appeal  ;  Chancery  ; 
Instructions  ;  Practice;  Return 
of  Process  ;  Recognisance  :  She- 
riff. 

ESCAPE. 

S:e  Constable,  1,  2. 

ESTATES. 


1.  Where  A.  devised  land  to  C,  to 
take  effect  on  the  death  of  the  wife  of 
A.,  on  the  condition  that  C.  would 
become  bound  to  and  live  with  A.'s 
wife  until  C.  should  be  married,  evi- 
dence of  the  declarations  of  the  wife 
of  A.,  that  she  did  not  desire  C.  to 
be  bound  to  her,  is  relevant  and 
proper.  If  A.'s  wife  voluntarily  dis- 
pense with  the  performance  of  the 
condition,  the  estate  will  take  effect. 
Jones  et  al.  v.  Bramble t  et  al.  276 


.  The  performance  of  a  condition, 
where  it  has  been  voluntarily  dis- 
pensed with,  is  not  essential  or  nec- 
essary to  the  perfection  of  an  estate. 


Ibid, 


3.  If  there  exist  any  obscurity  in  the 
language  of  a  will,  owing  to  its  pe- 
culiar phraseology,  and  the  seeming 
incongruities  of  its  several  parts,  and 
the  Court  can  ascertain  the  real  in- 
tention of  the  testator  and  give  effect 
to  the  several  parts  of  the  will  with- 
out rendering  any  component  part 
inoperative,  it  is  bound  so  to  do. 

4.  If  there  be  two  devises  in  a  will  of 
the  same  property  to  two  different 
persons.and  the  first  create  an  estate 
of  inheritance,  the  second  devise 
without  words  of  perpetuity. will  not 
destroy  the  first,  and  will  create  a  life 
estate  only,  with  reversion  in  the 
heirs  of  the  first  devisee. 


Ibid' 


Ibid. 


5.  If  a  testator  annex  a  condition  to  the 
creation  of  an  estate, the  performance 
of  which  afterwards  becomes  impos- 
sible,the  devisee  will  take  the  estate 
discharged  of  the  condition.  Ibid. 


6.  Words  of  inheritance  or  perpetuity, 
are  essential  to  create  a  fee.  A. de- 
vise without  words  of  perpetuity  or 
inheritance, creates  a  life  estate  only.  Ibid. 

See  Dower. 

ESTOPPEL. 

,sv .  Evidence,  !»,  10. 

EVIDENCE. 

1.  After  issue  taken  on  the  facts  con- 
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tained  in  the  declaration,  it  is  suffi- 
cient for  the  plaintiff,  by  proof,  to 
sustain  the  material  averments  con- 
tained therein.  Humphreys  v.  Col- 
lier tt  al.  47 


2.  Under  the  general  issue,  in  an  ac- 
tion by  an  administrator,  proof  that 
the  plaintiff  had  received  letters  of 
administration  upon  the  estate  of 
Ms  intestate,  is  unnecessary.  The 
fact  whether  he  was  or  was  not  an 
administrator,  is  not  put  in  issue. 
McKinly  v  Braden, 


.  Statutes  defining  the  boundaries  of 
counties  are  public  acts,  and  courts 
are  bound  judicially  to  take  notice 
of  them.  In  an  action  of  trespass 
quare  causum  /regit,  proof  that  the 
trespass  was  committed  upon  the 
premises  described  in  the  declara- 
tion, by  the  number  of  the  section, 
township  and  range,  (the  said  prem- 
ises being  in  the  proper  county)  is 
sufficient"  without  evidence  that  the 
premises  are  situated  in  the  county 
where  the  action  is  brought.  Hoss 
et  al.  v.  Reddick,  73 


4.  The  official  certificate  of  the  Regis- 
ter of  a  Land  Office  to  any  fact  on 
record  in  his  office,  is  competent  evi- 
dence of  such  fact.  Ibid. 


5.  Where  the  County  Commissioners 
of  V.  county  contracted  with  K.,  a 
physician,  to  render  medical  servi- 
ces to  a  pauper,  but  neglected  to  have 
a  record  made  of  such  contract ;  Held 
that  the  contract  might  be  proved  by 
parol  evidence.  Vermilion  County 
v.  Knight, 


,  It  is  not  necessary  for  a  party  who 
has  rendered  aid  to  a  person  acknow- 
ledged as  a  pauper  by  the  County 
Commissioners,  and  at  their  request 
to  prove  that  such  person  was  actu- 
ally entitled  to  aid  under  the  laws 
providing  for  the  support  of  the 
poor. 


7.  The  fact  that  the  names  of  two  petit 
jurors  are  the  same  as  those  of  two 
grand  jurors,  does  not  show  that 
they  are  the  same  persons.  Wicker- 
sham  v.  The  People, 


8.  In  a  suit  by  a  Sheriff  upon  a  forth- 
coming bond  taken  by  him  for  prop- 
erty levied  on  by  an  attachment,  it 
is  unnecessary  for  the  plaintiff  to 
show  that  the  attachment  was  actu- 
ally levied  upon  the  property;  the 
judgment  of  the  Court  directing  the 
property  attached  to  be  sold,  is  con- 
clueive  as  to  that  point.  Crisman  et 
al,  v.  Matthews, 

9.  A  defendant  in  a  forthcoming  bond 
is  estopped  from  denying  that  an  at- 
tachment had  issued,  and  that  the 
property  had  been  seized  and  taken 
by  the  sheriff— the   recitals  in  the 


Mil. 


128 


149 


condition  of  the  bond,  admit  these 
facts.  Ibid. 


10.  Where  two  patents  have  issued  for 
the  same  lands  to  different  persons, 
at  different  times,  the  elder  patent 
is  the  highest  evidence  of  title,  and 
eo  long  as  it  remains  in  force,  is  con- 
clusive against  a  junior  patent.  Bru- 
ner  v.  Manlove  et  al.  156 


11.  A  patent  cannot  be  impeached  by 
parol,  in  an  actien  of  ejectment.         Ibid. 


12.  The  certificate  of  the  Register  of  a 
Land  Office,  of  the  purchase  of  a 
portion  of  the  public  lands  of  the  U. 
a.,  is,  under  the  statute  of  this  State, 
of  as  high  a  character  in  point  of 
evidence  as  a  patent,  in  an  action  of 
ejectment ;  and  is  to  be  governed 
by  the  same  rules  of  interpretation. 
The  elder  certificate  is  conclusive 
against  a  subsequent  one.  Ibid. 

13.  Parol  proof  cannot  be  received  to 
show  when  process  was  served, 
where  the  officer  who  made  the  ser- 
vice is  dead.     Wilson  v.  Greathouse,     174 


14.  The  certificate  of  a  land  officer,  is 
evidence.     Tarney  v.  Goodman, 


184 


15.  The  parol  testimony  of  a  county 
surveyor,  in  relation  to  the  location 
of  a  tract  of  land,  is  good  evidence.  Ibid. 


16.  In  an  action  for  slander,  it  is  suffi- 
cient to  prove  the  substance  of  the 
words  charged.  But  proof  of  equiv- 
alent words  is  not  sufficient.  Slo- 
cumb  v.  Kuykendall, 


17.  It  is  a  well  settled  rule  of  law,  that 
where  one  party  relies  on  the  admis- 
sion of  the  other  party,  the  whole  of 
the  admission  must  be  taken  to- 
gether.   Arnold  v.  Johnson, 


IS.  In  an  action  against  a  constable  for 
an  escape  upon  a  ca.  sa.  or  for  ne- 
glecting to  execute  a  ca.  sa.,  proof 
on  the  part  of  the  defendant,  that  the 
ca.  sa.  was  issued  upon  the  oath  of 
an  agent  of  the  plaintiff,  is  not  ad- 
missible.   Brother  et  al.  v.  Cannon, 


19.  A  declaration  in  detinue  for  "a 
red  cow  with  a  white  face,"  is  not 
supported  by  proof  that  "the  cow 
was  a  yellow  or  sorrel  cow."  Felt 
v.  Williams, 


20.  In  an  action  by  C.  against  L.,  for 
erecting  a  dam  across  a  navigable 
stream,  which  obstructed  its  naviga- 
tion, and  by  means  oi  which  C.'s 
boat  and  boat  load  of  corn  were  lost, 
the  defendant  asked  a  witness 
"whether  there  was  not  another 
mill-dam  across  said  river  below  the 
defendant's  mill-dam,  erected  in  vio- 
lation of  law,  which  was  higher  than 
the  defendant's  mill-dam  ;  and  whe- 


187, 


196 


200 
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ther  said  lower  dam  would  not  have 
prevented  plaintiff  from  proceeding 
to  the  lower  markets  of  Natchez  or 
New  Orleans,  as  it  was  late  in  the 
season,  and  no  other  tide  might  take 
place  in  the  river  during  that  season, 
even  if  the  plaintiff  could  have  gone 
orer  the  defendant's  mill-dam :" 
Held  that  the  question  was  illegal 
and  improper.     Clark  v.  Lake,  229 


21.  The  trne  rule  relative  to  receiving 
or  rejecting  testimony,  is:  Does  the 
proposed  testimony  tend  to  prove 
the  issue  joined  between  the  parties? 
If  the  testimony  offered  does  not 
tend  to  prove  the  issue,  or  is  calcu- 
lated to  lead  the  jury  astray,  it  ought 
to  be  rejected.  Ibid. 


22.  Where  W.  held  a  note  dated  Oct. 
21,  1823,  for  £200,  made  by  M.  and 
payable  to  W.  thirty  days  after  date; 
and  another  note  for  $453,10,  dated 
Aug.  9.  1815,  signed  also  by  M., 
anoTM.  died  March  9,  1831 ;  and  after 
M.'s  death,  a  receipt  was  found 
among  his  papers,  given  by  W.  to 
M.  in  full  of  all  demands,  dated  Feb. 
3,  1831,  and  another  receipt  in  which 
W.  promised  to  collect  a  note  for 
$50,  and  pay  over  the  proceeds  to 
the  intestate,  after  deducting  25  per 
cent,  for  collecting,  dated  Decem- 
ber 25th,  1830:  Held  that,  the  receipts 
were  prima  facie  evidence  of  the 
payment  of  the  notes.  Marston  v. 
Wilcox,  270 


23.  A  receipt  in  full  of  all  demands  is 
prima  facie  evidence  of  the  payment 
of  all  notes  and  claims  existing  at 
the  time  the  receipt  is  given.  Ibid. 


24.  In  an  action  for  malicious  prosecu- 
tion, the  defendant  may  give  in  evi- 
dence any  facts  which  show  that  he 
had  probable  cause  for  prosecuting, 
and  that  he  acted  in  good  faith  oil 
the  ground  of  suspicion.  Leidig  v. 
Rawson,  272 


25.  In  an  action  for  the  malicious  pro- 
secution of  the  plaintiff  on  a  charge 
of  perjury  in  making  a  complaint 
before  a  justice  of  the  peace,  that 
the  defendant  had  committed  a  lar- 
ceny, the  defendant  asked  the  follow- 
ing question  of  a  witness,  who  was 
his  counsel  before  the  justice  :  "Did 
the  defendant  understand,  on  the 
trial  before  the  justice,  that  he  was 
answering  to  a  prosecution  for  steal- 
ing?" Held  that  the  question  was 
improper.  Ibid. 


26.  The  declarations  and  acts  of  a 
third  person  are  not  legal  evidence. 
Jones  et  al.  v.  Bramblet  et  al.  276 


27.  Where  A.  devised  land  to  C,  to 
take  effect  on  the  death  of  the  wife 
of  A.,  on  condition  that  C.  would  be- 
come bound  to  and  live  with  A.7s 
wife  until  C.  should  be  married,  evi- 


dence of  the  declarations  of  the  wife 
of  A.,  that  she  did  not  desire  C.  to  be 
bound  to  her,  is  relevant  and  pro- 
per. If  A.'s  wife  voluntarily  dis- 
pense with  the  performance  of  the 
condition,  the  estate  will  take  effect.  Ibid. 


28.  The  possession  of  a  note  or  bond. 
is  prima  facie  evidence  of  the  legal 
title  to  the  instrument,  and  of  a  right 
to  use  the  name  of  the  person  to 
whom  it  was  payable.  Ransom  v. 
Jones,  891 

29.  Proof  that  defendant  stole  a  mare 
or  a  gelding,  will  sustain  an  indict- 
ment for  stealing  a  horse.    Baldwin 

v.  The  People,  304 

30.  An  indictment  alleging  that  the 
animal  was  stolen  and  carried  away, 
will  be  sustained  by  proof  that  it 

was  ridden,  driven,  or  led  away.         Ibid. 


31.  A  lease  cannot  be  read  in  evi- 
dence, except  between  the  parties 
to  the  same,  without,  proof  of  its 
execution.    Grimsley  et  al.  v.  Klein,     343 


32.  The  Circuit  Court  has  no  power  to 
direct  a  sale  of  real  estate  by  an  ad- 
ministrator, to  be  made  for  any  other 
funds  than  the  legal  currency  of  the 
State.  The  direction  to  take  pay- 
ment in  notes  of  the  State  Bank  of 
Illinois,  was  not  warranted  by  law. 
But  such  direction  did  not  render 
the  proceedinffs  void,  but  voidable 
only.  Such  a  direction  does  not  ren- 
der a  record  of  an  order  of  sale  inad- 
missible as  evidence.  Smith  it  al.  v. 
Hileman,  323 


33.  Where  a  declaration  slated  that  the 
assault  and  battery  were  committed 
"atMontebello,  in  the  county  of  Han- 
cock, and  within  the  jurisdiction  of 
this  Court:"  Held  that  it  was  unne- 
cessary to  prove  that  the  assault  and 
battery  were  committed  within  the 
to'vn  of  Montebello.  Hurley  v.  Marsh 
et  al.  329 


34.  Where  an  attachment  was  levied  on 
goods  in  the  possession  ot'S.,  and  up- 
on a  trial  of  the  right  of  property  be- 
tween S.  and  the  attaching  creditors, 
the  property  was  found  to  be  subject 
to  the  attachment,  and  S.  gave  secu- 
rity to  the  sheriff  who  attached 
them,  for  their  return,  but  subse- 
quently put  them  into  the  possession 
of  A.,  who  sold  them,  and  who  was 
thereupon  summoned  as  garnishee 
in  the  attachment  suit :  Held  that,  in 
determining  whether  A  was  liable 
as  garnishee,  the  record  of  the  trial 
of  the  right  of  property  between  the 
creditors  in  the  attachment  and  S., 
was  properly  admitted,  and  that  it 
was  conclusive  as  to  the  ownership 
of  the  property.    Arenz  r.  Reifdeet 

al.  340 

35.  Setnbk,  That  a  trial  of  the  right  of 
property,     under  the  statute,  is  con- 
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elusive  between    the    parties    and 
privies. 


Ibid. 


36.  The  decision  of  the  Register  and 
Receiver  of  a  Land  Office,  like  that 
of  all  other  tribunals  where  no  ap- 
peal is  allowed,  is  final  and  conclu- 
sive, upon  all  the  facts  submitted  by- 
law, to  their  examination  and  deci- 
sion. Their  determination  in  rela- 
tion to  the  right  of  pre-emption  to  a 
tract  of  land  within  their  jurisdiction, 
is  conclusive.    McConnell  v.  Wilcox,      344 


37.  The  character  of  a  general  law,  and 
the  force,  effect,  and  application 
thereof,  are  not  to  be  determined  by 
the  character  of  the  parties  to  the 
action.  If  the  act  of  the  legislature 
making  a  Register's  certificate  of  the 
purchase  of  a  tract  of  land  of  the  U. 
S.,  evidence  of  title,  is  valid  as  a  rule 
of  decision  between  citizens  of  the 
State  of  Illinois,  it  is  also  valid  be- 
tween a  citizen  and  the  IT  S.  Md. 


38.  The  act  of  the  legislature  of  the 
State  of  Illinois,  making  the  Regis- 
ter's certificate  of  the  purchase  of 
land  at  the  TJ.  S.  Land  Offices,  evi- 
dence of  title,  does  not  conflict  with 
the  Ordinance  of  178".  Ibid. 


39.  A  patent  is  not  the  title  itself,  but 
the  evidence  thereof.  Md. 


40.  The  certificate  of  a  Register  of  a 
Land  Office,  of  the  purchase  of  a 
,  tract  of  land  from  the  U.  S.,  is  of  as 
high  authority  as  a  patent.  Ibid. 


41.  The  words  "better,  legal, paramount 
title,"  used  in  the  act  of  the  legisla- 
ture, making  the  certificates  of  the 
Land  Officers  evidence,  do  not  mean 
the  title  of  the  U.  S. ;  but  they  refer 
to  cases  where  the  U.  S.  had  not  the 
title  at  the  time  of  the  sale  and  issu- 
ing of  the  certificate. 


42.  An  averment  in  a  bill  in  chancery, 
that  the  payment  of  a  note  was  made 
on  the  day  the  same  became  due.  is 
not  sustained  by  proving  that  the 
money  was  paid"  or  tendered,  at  a 
subsequent  and  remote  day.  Moffett 
v.  Clements, 


43.  Where  the  declaration  averred 
that  the  defendants  made  their  pro- 
missory note  to  the  plaintiff.  Alexan- 
der Tappan,  and  the  note  produced 
in  evidence,  was  made  payable  to  A. 
H.  Tappan.  and  the  plaintiff  proved 
by  parol,  that  Alexander  and  A.  H. 
was  one  and  the  same  person,  and 
the  holder  of  the  note  :  Held  that  the 
proof  sustained  the  declaration. 
Peyton  et  al.  v.  Tappan, 

44.  In  an  action  to  recover  upon  a  pro- 
mise to  pay  for  improvements  made 
upon  the  public  lands  of  the  U.  S.,  it 
is  incumbent  upon  the  plaintiff  to 
prove  not  only  the  promise  of  the 


Ibid. 


384 


defendant,  but  that  the  improve- 
ments which  are  the  consideration 
of  the  promise,  were  at  the  time  the 
contract  was  entered  into,  upon  the 
lands  of  the  government.  Roberts 
v.  Garen,  396 


45.  The  admission  of  an  affidavit  for  a 
continuance,  on  the  ground  of  the 
absence  of  a  material  witness,  in  evi- 
dence, is  an  admission  of  the  truth 
of  the  facts  which  the  affidavit  states 
can  be  proved  by  such  witness,  and 
they  canuot  be  contradicted.  Willis 
v.  The  People,  399 


46.  Where  the  evidence  tends  to  prove 
the  issue,  the  jury  should  be  left  to 
determine  the  cause  tinder  the  evi- 
dence offered.  In  such  a  case,  the 
Court  has  no  power  to  take  the  cause 
from  them,  nor  to  advise  them  that 
the  defendant  is  entitled  to  their  ver- 
dict.   Davis  v.  Hoxey,  406 


47.  The  admission  ot  an  assignor  of  a 
promissory  note,  as  a  witness,  to 
prove  the  time  of  assignment,  is 
contrary  to  the  rules  of  evidence. 
Stacy  v.  Baker,  417 


48.  The  issuing  of  a  summons  and  su- 
persedeas, on  appeal  from  a  judg- 
ment of  a  justice  of  the  peace,  is  evi- 
dence that  the  appeal  bond  is  ap- 
proved by  the  clerk.  Waldoet  al.  v. 
Averett,  487 


49.  The  act  of  Congress  prescribing 
the  mode  of  authenticating  the  acts 
of  the  several  legislatures,  declares 
that  such  acts  shall  be  authenticated 
by  having  the  seal  of  their  respective 
States  affixed  thereto.  An  act  certi- 
fied by  the  Secretary  of  State,  to 
which  is  appended  a  certificate  otthe 
Governor,  with  the  seal  of  State  af- 
fixed, certifying  to  the  official  char- 
acter of  the  person  signing  himself 
as  Secretary,  and  that  "full  faith  and 
credit  are  to  be  given  to  his  official 
acts,  is  not  a  compliance  with  the  act 
of  Congress.  La  Fayette.  Bank  cf 
Cincinnati  v.  Stone,     '  424 


50.  Where  the  plaintiff  brought  an  ac- 
tion before  a  justice  of  the  peace, 
upon  a  bond  made  by  the  defendant 
while  an  infant,  and  upon  the  trial 
the  defendant  pleaded  and  proved 
his  infancy  in  bar :  and  thereupon 
the  plaintiff  made  oath  that  he  knew 
of  no  witness  by  whom  he  could 
prove  the  defendant's  agreement 
since  he  became  of  age.  to  pay  him 
$1S  in  fulf  of  the  bond,  except  by  his 
own  oath,  or  that  of  the  defendant, 
and  prayed  that  the  defendant  might 
be  sworn,  which  the  Court  refused 
to  allow:  Held  that  the  Court  decid- 
ed correctly,  because  the  proof,  if 
admitted,  would  have  proved  a  dif- 
ferent  cause    of  action   from   that 
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upon  which  the  suit  was  brought. 
miss  el  al.  v.  Ferryman,  484 


51.  Semble.  That  an  infant  cannot  bind 
himself  by  bond.  Ibid. 


52.  In  an  action  of  ejectment,  the  plain- 
tiff, to  support  his  title,  read  in  evi- 
dence a  deed  from  one  Wheelock 
and  wife,  to  one  Claytor,  from  whom 
the  lessors  of  the  plaintiff  derived 
title  to  the  premises  described  in  his 
declaration,  and  the  defendant  read 
in  evidence  a  decree  of  the  Adams 
Circuit  Court  sitting  as  a  court  of 
chancery,  made  in  a  case  wherein 
Archibald   Williams,  administrator, 
Ac,  was  complainant,  which  rescind- 
ed and  set  aside  the  deed  to  said 
Claytor,  and  the  deed  to  the  lessors 
of  the  plaintiff,  and  directed  that  a 
special  execution  issue  to  the  sheriff 
of  Adams  county,  against  said  Whee- 
lock, as  the  trusteeof  one  Hynes,  to 
sell  the  premises  described  in  the 
plaintiff's  declaration,  for  the  satis- 
faction of  the  judgment  and  costs  in 
favor  of  said  Williams,  administra- 
tor, mentioned  in  the  bill  in  chance- 
ry,   upon   which   the    decree    was 
rendered,  and  offered  to  read  in  evi- 
dence the  special  writ  of  execution 
with  the  return  thereon,  which  re- 
turn stated  that  said  premises  were 
sold  to  the  defendant,  and  also  the 
sheriff's  certificate  of  the  sale  of  said 
premises,  and  his  deed  to  the  defend- 
ant, under  an  execution  in  favor  of 
one  Wesley  Williams,  which  were 
excluded  from  the  jury;    and  the 
plaintiff  then  offered  to  prove  that 
Claytor  had  redeemed  said  premises 
from  said  sheriff's  sale,  which  was 
not  allowed,  and  the  Court  excluded 
said  decree  from  the  jury.    The  de- 
fendant then  offered  in  evidence  the 
bill,  process,  &c,  in  the  chancery 
suit  in  which  the  decree  was  render- 
ed in  favor  of  Archibald  Williams, 
administrator,  &c,  which  were  re- 
jected by  the  Court,  to  all  of  which 
decisions  against  him,  the  defendant 
excepted:  Held  that  the  decree  was 
properly  excluded  from  the  jury,  in- 
asmuch as  the  defendant  had  failed 
to  produce  a  deed  from  the  sheriff 
under  the  special  writ  of  execution. 
Held,  also,  that  the  bill  was  properly 
excluded.    Held,  also,  that  the  deed 
from  the  sheriff  was  not  admissible 
in  evidence,  as  it  recited  an  entirely 
different  writ  of  execution  from  that 
described  in  the  decree.    Held,  also, 
that  there  was  no  error  in  the  pro- 
ceedings.   Williams  v.  Claytor  et  cd.     502 


5.3.  The  practice  of  excluding  evi- 
dence, after  it  has  been  received, 
where  some  one  important  link  in 
the  chain,  necessary  to  establish  the 
right  claimed,  is  wanting,  seems  to 
have  been  adopted  in  many  of  the 
courts  of  the  Western  8tates,  as  an 
equivalent  for  instructing  the  jury 
that  for  want  of  such  proof,  the  party 
has  not  made  out  the  point  sought 
to  be  established.  Ibid. 


54.  Semble,  That  fraud  cannot  be  given 
in  evidence  to  impeach  a  deed,  in  an 
action  of  ejectment.  Ibid. 


55.  In  a  suit  for  a  crim.  con.,  a  mar- 
riage license  issued  in  the  State  of 
Tennessee,  with  a  certificate  en- 
dorsed thereon  by  a  justice  of  the 
peace,  that  he  had  solemnized  the 
marriage,  was  admitted  in  evidence, 
the  official  character  of  the  officer 
granting  the  license,  and  also  that  of 
the  justice  of  the  peace,  being  certi- 
fied by  the  clerk,  the  keeper  of  the 
records,  under  his  official  seal,  and 
the  presiding  justice  having  certified 
to  the  authority  and  official  charac- 
ter of  the  clerk :  Held  that  the  license 
and  certificates  were  properly  ad- 
mitted.   King  v.  Bale,  513 


56.  On  the  trial  of  the  right  of  pro- 
perty levied  on  by  attachment,  the 
writ  of  attachment  and  return  there- 
on, are  admissible  in  evidence.  Shel- 
don v.  Eeihle  et  al.  519 


57.  In  an  action  by  the  old  State  Bank 
of  Illinois,  upon  a  promissory  note 
given  in  satisfaction  of  two  judg- 
ments recovered  upon  promissory 
notes  executed  to  said  Bank  in  con- 
sideration of  bills  of  said  Bank  which 
had  been  declared  by  the  Supreme 
Court,  to  be  bills  of  credit  emitted  by 
the  State,  in  contravention  of  the 
Constitution  of  the  U.  S.,  the  de- 
fendants offered  to  show  the  consi- 
deration of  the  judgments  in  bar  of 
the  action :  Held  that  the  evidence 
was  inadmissible,  and  that  the  valid- 
ity of  the  judgments  could  not  be 
impeached  in  such  action.  Mitchell 
et  al.  v.  The  State  Bank  of  Illinois,       5.06 


53.  Where  a  witness  for  the  defendant, 
on  a  trial  of  the  cause,  stated  that 
he  carried  a  message  from  the  de- 
fendant to  the  plaintiff,  and  the 
counsel  for  the  plaintiff  thereupon 
asked  the  witness  "  What  was  his  re- 
ply?" and  the  defendant  objected  to 
the  witness's  answering  the  ques- 
tion, and  the  Court  overruled  the 
objection  :  Held  that  the  decision  of 
the  Court  was  correct.  Johnson  v. 
Moulton,  532 


59.  At  common  law,  in  an  action  by  S. 
W.  and  II.  L.,  on  a  promissory  note 
made  payable  to  W.  and  L.,  without 
mentioning  their  Christian  names, 
the  presumption  would  be  that  the 
plaintiffs,  being  holders  of  the  note, 
were  the  persons  to  whom  the  pro- 
mise was  made,  until  the  contrary 
was  shown.  Ho/lenback  v.  Williams 
et  al.  54-4 
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60.  Under  the  statute  of  March  2, 1839, 
in  a  suit  on  a  promissory  note,  it  is 
not  necessary  for  the  holders  to 
show  that  they  are  the  persons  de- 
scribed in  the  note  as  payees,  ty 
their  surnames,  where  the  general 
issue  i6  pleaded. 


Ibid. 


61.  Semble,  That  the  rule  is  the  same 
whether  the  action  was  commenced 
and  plea  filed  before  or  since  the 
passage  of  the  act.  Ibid. 


62.  In  an  action  by  an  endorsee  or 
payee  against  the  maker,  upon  a  pro- 
missory note  payable  at  a  specified 
time  and  place,  it  is  not  necessary  to 
aver  in  the  declaration,  or  prove  on 
the  trial,  a  presentment  of  the  note 
for  payment.  Armstrong  v \  Caldwell,      546 


63.  In  an  action  against  the  makers, 
upon  a  promissory  note  executed  in 
a  co-partnership  name,  one  of  the 
defendants— the  general  issue  being 
pleaded — offered  to  read  in  the  evi- 
dence, on  the  trial,  a  notice  of  the 
dissolution  of  the  co-partnership, 
published  in  the  Galena  Gazette,  a 
public  newspaper,  long  before  the 
execution  of  the  note.  He  after- 
wards offered  to  prove  by  a  witness, 
that  long  before  the  making  of  the 
note  in  question,  there  was  no  co- 
partnership existing  between  the 
defendants,  and  that  the  plaintiffs 
had  notice  thereof  before,  and  at  the 
time  of  the  making  of  the  promissory 
note  declared  on,  which  the  Court 
rejected :  Held  that  the  evidence  was 
admissible.     Wn itesides  v.  Lee  et  al. 


64.  Quere,  Whether  this  would  be  the 
decision,  if  the  suit  had  been  com- 
menced and  the  plea  filed  subse- 
quently to  the  passage  of  the  act  of 
March  2. 1S39,  "regulating  ecidence 
in  certain  cases." 


54S 


Ibid. 


05.  It  does  not  follow  as  a  necessary 
consequence  to  the  asking  of  a  ques- 
tion of  a  witness  on  the  trial  of  a 
canse,  that  the  answer  will  be  in  the 
affirmative ;  and  unless  the  answer 
constitutes  illegal  testimony  for  the 
party  calling  the  witness,  it  is  no 
ground  of  exception.  Miller  v. 
Houcke  et  al. 


66.  In  order  to  entitle  a  transcript  of  a 
judgment  of  a  justice  of  the  peace  of 
another  State,  to  be  received  in  evi- 
dence in  this  State,  it  must  be  shown 
that  by  the  laws  of  the  State  where 
the  judgment  was  rendered,  the  jus- 
tice had  jurisdiction  over  the  subject 
matter  upon  which  he  attempted  to 
adjudicate.    Trader  et  al.  v.  McKee, 


67.  A  transcript  of  a  judgment  of  a 
justice  of  the  peace  of  Wayne  coun- 


501 


ty,  in  Indiana,  purported  to  be  certi- 
fied by  his  successor  in  office,  and 
the  clerk  of  the  Circuit  Court  of 
Wayne  county  certified  as  to  the  ca- 
pacity of  said  successor  in  office,  and 
the  Judge  of  the  sixth  Judicial  Cir- 
cuit in  Indiana,  certified  as  to  the 
capacity  of  the  said  clerk:  Held  that, 
in  the  absence  of  proof  that  the  sta- 
tute of  Indiana  authorized  the  clerk 
to  give  such  certificate,  he  could  not 
give  a  certificate  in  such  a  case,  that 
would  be  evidence  in  a  court  of  jus- 
tice. 


Ibid. 


68.  The  State  Kegister,  being  made  by 
the  law  the  public  paper  in  which  the 
official  acts  of  the  Governor  required 
to  be  made  public,  are  published,  is 
correctly  admitted  in  the  evidence 
to  prove  the  existence  of  facts  stated 
in  the  Governor's  Proclamation. 
Lurton  v.  Gilliam  et  al. 


558 


577 


69.  The  Proclamation  of  the  Governor 
declaring  who  is  elected  to  Congress. 
is  prima  facie  evidence  of  the  facts 
therein  stated.  Ibid. 


70.  It  is  a  well  settled  rule  of  law,  that 
in  trials  by  jury,  the  weight  of  testi- 
mony is  a  question  to  be  decided  by 
the  jury  exclusively.  The  decision, 
consequently,  cannot  be  assigned 
for  error.    Johnson  v.  Moulton, 


71.  Semble.  That  on  an  application  to  a 
Circuit  Court  to  set  aside  a  verdict 
of  a  jury  because  it  is  against  the 
weight  of  testimony,  the  case  must 
be  a  flagrant  one  to  justify  the  Court 
in  disrurbiii'r  the  verdict. 


5:3-2 


Ibid. 


See  Alimony  ;  Bill  of  Exceptions  ; 
Criminal  Law;  Deed,  5,  6;  Depo- 
sition; Ejectment,  9 ;  Justice  of 
the  Peace  ;  Pleading  ;  Notice  : 
Promissory  Note  ;  Witness. 


EXECUTION. 


1.  In  proceedings  against  a  Sheriff, 
under  §  30  of  the  "practice  act,  by 
motion  for  failing  to  pay  over  money 
collected  by  him  on  execution,  the 
judgment  should  be  for  the  amount 
collected,  and  interest  thereon,  at 
the  rate  of  twenty  per  centum  per  an- 
num.   Beaird  v.  Foreman, 


2.  Semble,  That  where  a  judgment  is 
assigned,  execution  should  issue  in 
the  name  of  the  assignor.  The  as- 
signment does  not  change  the  form 
of  the  execution,  or  the  parties  to  it. 
Elliott  v.  Snted, 


3.  A  party  intending  to  move  to  quash 
an  execution,  should  give  the  oppo- 
site party  notice  of  his  intended 
motion.  Where  an  execution  was 
quashed  without  such  notice,  the  Su- 
preme Court  reversed  the  decision. 


40 


517 
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and  remanded  the  cause.    Dazey  v. 

Orr  et  al.  535 


4.  The  Court  from  which  an  execution 
issues  after  ..the  satisfaction  of  a 
judgment,  should,  on  motion,  set 
aside  the  execution  and  sale  under 

it.    Russell  v.  Hugunin,  et  al.  562 

5.  Where  a  judgment  was  recovered 
by  H.  against  "R.  and  P.,  on  a  note, 
and  H.  gave  an  order  to  B.,  on  H.'s 
attorney,  for  the  proceeds  of  the  note 
when  collected,  and  P.  afterwards  ar- 
ranged the  matter  by  depositing  the 
amount  of  the  judgment  with  B., 
and  P.  brought  a  memorandum  to 
that  effect  from  B.  to  one  of  H.'s  at- 
torneys, who  was  also  the  general  at- 
torney of  B.  and  P.  stated  to  the  at- 
torney, that  he  did  not  wish   the 
judgment  satisfied,  but  wished  to 
use  the  judgment  so  as  to  protect 
himself,  as  the  judgment  was  a  lien 
on  R.'s  real  estate,  to  which  the  at- 
torney assented,  and  directed  execu- 
tion to  issue,  which  was  issued,  and 
the  property  of  R.  sold  under  it,  by 
the  sheriff  who  received  his  instruc- 
tions from  P.,  who  purchased  the 
property ;  and  after  the  sale  the  she- 
riff paid  over  to  the  attorney  P.'s 
check  on  B.  for  the  amount  of  the 
judgment,  and  the  attorney  receipt- 
ed the  execution,  and  paid  the  check 
to  B.,  which  was  credited  to  H.  on 
the  books  of  B. :  Held  that  the  judg- 
ment was  satisfied  by  the  arrange- 
ment made  with  B.   before  the  sale, 
it  appearing  that  B.  so  understood 
it ;  and  it  being  proved  that  P.  had 
declared  that  he  had  paid  it,  and  re- 
presented to  a  person  of  whom  he 
obtained  a  loan  of  money  on  mortg- 
age, that  the  judgment  was  satisfied. 
Held,  also,  that  it  was  competent  for 
H.  or  P.  to  have  shown  that  the  pay- 
ment to  B.  was  not  in  extinguish- 
ment of  the  judgment.  Hid. 


EXECUTOR. 

See  Administrator. 

EXEMPLIFICATION    OF 
RECORDS. 

See  Records  4,  8,  9,  10. 

FEES. 


1.  The  remedy  given  by  statute,  to  col- 
lect fees  by  making  out  a  fee  bill  and 
delivering  it  to  an  officer,  is  a  cumu- 
lative remedy,  but  it  does  not  take 
away  the  common  law  remedy  by 
suit.    Morton  v.  Bailey  et  al.  213 

2.  It  is  competent  for  the  legislature 
to  repeal  a  law  creating  an  office,  be- 
fore the  expiration  of  the  term  of  of- 
fice of  the  incumbent ;  and  after  such 
repeal  the  officer  is  entitled  to  no 


further  compensation,  though  his 
term  of  office,  according  to  the  pro- 
visions of  the  law  under  which  he 
was  appointed,  has  not  expired.  ,The 
People  v.  The  Auditor,  537 

See  Grand  Jury  1 ;  Surveyor. 

FENCES. 


1.  A  purchaser  of  land  from  the  gov- 
ernment of  the  United  States  or  of 
this  State,  acquires  the  right  to  all 
the  improvements  made  upon  it  an- 
terior to  his  purchase.  The  act  of 
February  23d,  1819,  giving  the  right 
to  remove  fences  made  by  mistake 
upon  the  lands  of  other  persons,  ap- 
plies only  to  natural  persons ;  it  has 
no  relation  to  a  case  where  a  fence  is 
erected  by  mistake  upon  the  lands 
of  the  United  States  or  of  this  State. 
Blair  v.  Worley,  178 

2.  In  proceedings  under  the  '■'■Act  re- 
gulating Inclomres"  it  is  necessary 
that  the  justices  of  the  peace  before 
whom  proceedings  are  had,  should 
notify  the  defendant  of  the  same. 
Holliday  v.  Swailes,  515 

3.  An  appeal  lies  from  the  decision  of 
two  justices  of  the  peace,  under  the 
"Act  regulating  Inclosures."  Ibid. 

FICTITIOUS  CAUSES. 


1.  Where  the  Court  have  reason  to  be- 
lieve that  a  cause  is  fictitious,  they 
will  require  pi  oof  that  the  action  is 
not  feigned.    McC'onnell  v.  Shields,       582 


FILING  TAPERS. 

See  Foreign  Laws  ;  Records,  488. 

FORCIBLE  ENTRY  AND 
DETAINER. 


1.  To  constitute  a  forcible  entry  and 
detainer  under  the  statute  of  this 
State,  it  is  not  necessary  that  actual 
force  and  physical  violence  should 
be  used.    Atkinson  v.  Lester  et  al.         407 


2.  The  statute  in  relation  to  forcible 
entry  and  detainer  provides  for  three 
cases : 

\  1.  A  wrongful  or  illegal  entry,  as  con- 
tradistinguished from  a  forcible 
and  violent  one. 

2.  A  forcible  entry  committed  with 
actual  force  and  violence. 


8.   A  wrongful  holding 
tenant. 


over   by  a 


Ibid. 


3.  In  an  action  for  forcible  entry  and 
detainer,  the  description  of  the  pre- 


628 
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mises  in  the  affidavit,  was  as  follows: 
"The  premises  enclosed  by  us,  situ- 
ate in  the  county  of  Cook,  and  State 
of  Illinois,  being  the  same  on  which 
you  now  reside,  containing  about 
one  hundred  acres,  more  or  less,  and 
commonly  called  North  Grove:" 
Held  that  the  description  was  suffi- 
cient. Ibid. 


4  The  statute  of  the  State  of  Illinois, 
in  relation  to  forcible  entry  and  de- 
tainer, is  more  comprehensive  than 
the  English  act.  It  authorizes  the 
action  to  be  maintained  against  a  les- 
see who  holds  over,  after  the  deter- 
mination of  his  lease,  whether  he 
holds  by  force  or  not,  provided  the 
lessor  has  given  him  notice  to  quit. 
Mason  v.  Finch,  495 


5.  One  joint  tenant  or  tenant  in  com- 
mon may  maintain  an  action  for  for- 
cible entry  and  detainer  against  his 
co-tenant.  Ibid. 


FORECLOSURE. 


See  Scire  Facias. 


FORTS. 


1.  The  assent  of  a  State  legislature  is 
necessary  to  the  erection  by  the  U. 
S.,  of  forts  and  permanent  garrisons 
within  the  boundaries  of  a  State. 
Mc  Conn  ell  v.  Wilcox, 

FORTHCOMING  BOND. 


See  Evidence,  7,  8. 

FRAUD  AND  FRAUDULENT 
CONVEYANCES. 


1.  A  parol  contract  for  the  purchase  of 
land,  is  not  absolutely  void,  but  only 
voidable  under  the  statute  of  frauds. 
Whitney  \ .  Cochran  et  al .  209 

2.  A  deed  made  upon  valuable  con- 
sideration, does  not  come  within  the 
provisions  of  the  statute  of  frauds 
and  perjuries.  Thornton  v.  Daven- 
port et  al.  296 

3.  All  conveyances  of  goods  and  chat- 
tels, where  the  possession  is  permit- 
ted to  remain  with  the  donor  or  ven- 
dor, is  fraudulent  "per  se,  and  void  as 
to  creditors  and  purchasers,  unless 
the  retaining  of  possession  be  con- 
sistent with  the  deed.  Ibid. 


4.  But  where  from  the  nature  and  pro  • 
Tisions  of  the  conveyance,  the  pos- 
session is  to  remain  with  the  vendor, 
and  the  transaction  is  bona  fide,  its 
so  remaining  is  consistent  with  the 
deed,  and  does  not  avoid  it.  Ibid. 


5.  The  fact  that  a  mortagage  was  exe- 
cuted upon  the  same  day  that  a  judg- 
ment was  obtained  against  the  mort- 
gagor, unaccompanied  by  other  cir- 
cumstances calculated  to  cast  suspi- 
cion upon  the  transaction,  is  not  in 
itself  sufficient  to  attach  to  it  the 
imputation  of  fraud.  Ibid. 

6.  Mortgages,  marriage  settlements, 
and  limitations  over  of  chattels,  are 
valid  against  all  persons  without  de- 
livery of  possession,  provided  the 
transfer  be  bona  fide,  and  the  posses 
sion  remain  with  the  person  shown 
to  be  entitled  to  it  by  the  stipula- 
tions of  the  deed.  Ibid. 

7.  Semble,  That  an  absolute  sale  of  per- 
sonal property,  where  the  possession 
remains  with  the  vendor,  is  void  as 
to  creditors  and  purchasers,  though 
authorized  by  the  terms  of  the  bill 

of  sale.  Ibid. 


8.  To  constitute  actual  fraud  between 
two  or  more  persons,  to  the  preju- 
dice of  a  third,  contrivance  and  de- 
sign to  injure  such  third  person  by 
depriving  him  of  some  right,  or 
otherwise  impairing  it,  must  be 
shown.  Actual  fraud  is  not  to  be 
presumed,  but  ought  to  be  proved  by 
the  party  who  alleges  it ;  and  if  the 
motive  and  design  of  an  act  may  be 
traced  to  an  honest  and  legitimate 
source  equally  as  to  a  corrupt  one, 
the  former  ought  to  be  preferred. 
McConnell  v.  Wilcox, 


9.  Fraud  may  consist  in  making  a  false 
representation  with  the  knowledge 
at  the  time  that  it  is  false,  with  a  de- 
sign to  deceive  and  defraud,  or  in 
the  wilful  concealment  of  the  truth, 
for  a  similar  purpose. 

10.  The  section  of  the  statute  of  frauds 
and  perjuries,  which  declares  void 
as  to  creditors  and  purchasers,  all 
conveyances  of  goods  and  chattels, 
made  upon  considerations  not  deem- 
ed valuable  in  law,  unless  possession 
shall  remain  with  the  donee,  or  un- 
less the  conveyances  be  recorded, 
has  no  relation  to  a  deed  made  upon 
a  valuable  consideration.  The  stat- 
ute applies  to  deeds  for  personal  pro- 
perty made  upon  good  consideration 
only,  as  distinguished  from  valuable. 
Kitchell  v.  Bratton, 


344 


Ibid. 
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11.  The  rule  governing  conveyances 
of  personal  property,  is,  that  unless 
possession  shall  accompany  and  fol- 
low the  deed,  the  conveyance  by 
legal  inference  is  fraudulent  and 
void  as  to  creditors.  Ibid. 


12.  Where  B.  agreed,  by  parol,  to  pur- 
chase of  L.  a  tract  of  land,  and  to 
pay  $400  for  the  same,  in  four  equal 
annual  instalments,  but;no  memor- 
andum in  writing  was  made  of  the 
bargain,  and  sometime  afterwards 
a  note  was  executed  for  the 
amount  then  due,  of  the  prin- 
cipal   of    said     purchase    money, 
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and  a  deed  made  for  the  land,  but 
the  parties  not  agreeing  as  to  the  rate 
of  interest  for  the  time  payment 
had  been  delayed,  that,  was  left  for 
future  adjustment;  Held  that  the 
contract  to  pay  interest  was  not 
within  the  statute  of  frauds.  Said 
agreement  to  purchase  the  land,  was 
made  in  1S24.  and  the  note  was  exe- 
cuted in  1832.  The  suit  was  insti- 
tuted in  1833.    Prevo  v.  Lathrop, 


13.  Fraud  cannot  exist  without  an  in-- 
tention  to  deceive.    Miller  v.  Howell, 


305 


499 


14.  In  an  action  upon  a  promissory 
note,  given  for  a  town  lot,  and  as- 
signed after  it  became  due,  the  mak- 
er, to  show  that  the  consideration 
had  failed,  offered  to  prove  that  the 
payees  of  the  note,  as  proprietors 
of  the  town  in  which  the  lot  was 
situated,  publicly  proclaimed,  on  the 
day  of  the  sale  of  the  lot,  that  they 
would  build  a  store-house  in  the 
town,  two  stories  high,  forty  by 
twenty-four  feet,  by  the  1st  of  Au- 
gust following  the  day  of  sale  ;  and 
that  they  would  construct  a  bridge 
across  the  Big  Macoupin,  in  the  said 
town ;  but  that  they  had  failed  so  to 
do:  Held  that  it  would  be  no  defence 
to  the  note,  and  that  such  proof 
would  not  be  evidence  of  fraud,  un- 
less it  was  also  shown  that  the  pro- 
prietors of  said  town  made  such 
declarations  deceitfully.  Ibid. 


15.  Semble,  That  fraud  cannot  be  given 
in  evidence  to  impeach  a  deed,  in  an 
action  of  ejectment.  Williams  v. 
Clay  tor  it  at.  502 


See  Administrator,  2,  3 ;  Contract 
12;  Promise;  Promissory  Notes; 
Public  Lands 


FREIGHT. 


.  Where  the  plaintiff  brought  an  ac- 
tion of  assumpsit  to  recover  the 
amount  of  freight  agreed  to  be  paid 
by  the  defendants  for  the  transporta- 
tion of  their  goods  from  Buffalo  to 
Chicago,  and  the  defendants  pleaded 
the  general  issue,  and  gave  notice  of 
their  intention  to  give  in  evidence 
under  the  plea,  that  a  portion  of  the 
goods  agreed  to  be  transported,  ex- 
ceeding in  value  the  whole  amount 
of  the  freight  claimed,  was,  through 
the  negligence,  careles6ness,and  im- 
proper conduct  of  the  plaintiff,  lost 
and  destroyed  on  the  voyage  :  and 
on  the  trial  offered  to  introduce  such 
evidence,  first,  by  way  of  set-off,  and 
secondly,  by  way  of  reducing  the 
damages  claimed:  Held  that  the  evi- 
dence was  admissible  as  well  as  a 
set-off,  as  in  reduction  of  damages 
Edwards  etal.v.  Todd, 


GAMING. 

See  Contracts,  17. 

GARNISHEE    IN    AN    AT- 
TACHMENT. 

See  Constables,  8;  Right  of   Pro- 
perty, ?. 

GOODS  AND     CHATTELS. 

See  Frauds. 

GOVERNOR'S  PROCLAMA- 
TION. 

See  Evidence,  08,  69. 

GRAND  JURY. 

1.  A  grand  jury  have  no  power  to  en- 
quire whether  an  officer  has  been 
guilty  of  taking  illegal  fees  for  the 
service  of  process.  Pankey  v.  The 
People, 


462 


2.  An  indictment  purporting  to  be 
found  by  '-grand  jurors  chosen,  se- 
lected, and  sworn, in  and  for  the  City 
of  Chicago  and  County  of  Cook,"  is 
bad,  and  should  be  quashed  on  mo- 
tion.   Bell  v.  The  People, 

See  Indictment. 


HABEAS   CORPUS. 


See  Jurisdiction  of  the  Supreme 
Court. 

HIGHWAY. 

1.  The  law  is  well  settled  that  every 
person  who  erects  an  obstruction 
across  a  public  highway,  is  liable  for 
all  the  injuries  that  result  from  it. 
It  is  consequently  no  excuse  that 
another  obstruction  would  have 
produced  the  same  effect.  Clark  v. 
Lake, 

IDENTITY. 

See  Evidence,  7. 

IMPROVEMENTS. 

1.  A  purchaser  of  land  from  the  go- 
vernment, is  under  no  moral  or  legal 
obligation  to  pay  for  improvements 
made  thereon  before  hie  purchase, 
and  without  his  request.  Carson,  v. 
Clark, 

2.  The  statute  of  1831,  in  relation  to 
the  sale  of  improvements  upon  public 


80 


mi 
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113 
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lands,  has  no  application  to  a 
promise  made  by  a  purchaser  of  a 
portion  of  such  lands  after  such  pur- 
chase, to  pay  for  improvements  made 
upon  the  same  while  it  belonged  to 
the  United  States.  It  applies  only 
to  contracts  respecting  the  sale  of 
improvements,  which  at  the  time 
the  contract  is  entered  into,  are  on 
the  land  owned  by  the  government. 
Evtson  t.  Overturf,  1T0 


3.  A  purchaser  of  land  from  the  gov- 
ernment of  the  United  States,  or  of 
this  State,  acquires  the  right  to  all 
the  improvements  made  upon  it  an- 
terior to  his  purchase.  The  Act  of 
February  23.  1S19,  giving  the  right 
to  remove  fences  made  by  mistake 
upon  the  land  of  other  persons,  ap- 
plies only  to  natural  persons  ;  it  has 
no  relation  to  a  case  where  a  fence 
is  erected  bv  mistake  upon  the  lands 
of  the  United  States,  or  of  this 
State.    Blair  v.  Worley.  ITS 

4.  In  order  to  sustain  an  action  to  re- 
cover pay  for  improvements  made 
upon  the  public  lands,  all  that  is 
necessary  to  prove,  is,  that  the  de- 
fendant promised  expressly  to  pay 
for  the  improvements  If  the  price 
to  be  paid  be  not  agreed  on,  the 
contract  is  binding,  and  the  value  of 
the  improvements  must  be  ascer- 
tained by  proof.    Johnson  v.    Moxil- 

ton,  532 

5.  A  promise  by  a  purchaser  of  a  por- 
tion of  the  public  lands  of  the  U.  S., 
made  subsequent  to  his  purchase, 
to  pay  for  improvements  made  there- 
on previous  thereto,  is  without  con- 
sideration and  void.  Roberts  v. 
Garen,  396:  Carson  v.  Clark,  113  ; 
Hutsony.  Overturf,  1T0;    Townsend 

v.  Briggs,  4T2 

6.  In  an  action  to  recover  upon  a  pro- 
mise to  pay  for  improvements  made 
upon  the  public  land  of  the  U.  S..  it 
is  incumbent  upon  the  plaintiff  to 
prove  not  only  the  promise  of  the  de- 
fendant, but  that  the  improvements 
are  the  consideration  of  the  pro- 
mise, were  at  the  time  the  contract 
was  entered  into,  upon  the  lands  of 

the  government.    Roberts  v.  Oaren.       396 


See  Contract;  Promise. 

INCIDENTAL  POWERS. 

See  Administrator,  3. 

INCLOSURES. 

See  Fences. 

INDENTURES. 

See  Negroes  and  Mulattoss. 


INDICTMENT. 


1.  The  value  of  the  property  burned, 
must  be  stated  in  an  indictment  for 
arson.     Clark  v.  The  People.  117 


.  Acts  of  official  misconduct  by  jus- 
tices of  the  peace,  done  with  cor- 
rupt motives,  are  indictable  offen- 
ces. An  indictment  charging  that 
the  defendant,  a  justice  of  the  peace, 
took  up  certain  e stray  animals, 
specifying  the  number  and  kind, 
and  corruptly  caused  the  same  to 
be  appraised  "before  himself  a*  such 
justice,  is  substantially  good.  Wick- 
ersliam  v.  The  People, 


128 


3.  An  indictment  for  an  assault  with 
intent  to  kill  and  murder,  should 
not  only  charge  the  intent  to  have 
been  malicious  and  unlawful,  but 
the  felonious  intent,  and  the  extent 
of  the  crime  intended  to  be  perpe- 
trated, should  be  distinctly  set 
forth.     Curtis  x.  The  People, 


285 


4.  Proof  that  defendant  stole  a  mare 
or  a  gelding,  will  sustain  an  indict- 
ment for  stealing  a    horse.    Bald- 

tvin  v.  The  People,  304 

5.  An  indictment  alleging  that  the  an- 
imal was  stolen  and  carried  away, 
will  be  sustained  by  proof   that  it 

was  ridden,  driven,  or  led  away.       Ibid. 


6.  An  indictment  purporting  to  be 
found  by  "  grand  jurors  chosen, 
selected,  and  sworn,  in  and  for  the 
City  of  Chicago  and  County  of 
Cook,"  is  bad,  and  should  be  quash- 
ed on  motion.    Bell  v.  The  People, 


39T 


T.  It  is  well  settled  that  in  indictments 
for  offences  against  the  persons  or 
property  of  individuals,  the  Chris- 
tain  and  sur-names  of  the  parties  in- 
jured, must  be  stated,  \£  known.  In 
cases,  where  the  owners  are  un- 
known, the  fact  must  be  so  stated. 
Willis  v.  Tlie  People, 

8.  Where  the  second  count  in  an  in- 
dictment, the  first  having  been 
quashed  because  it  did  not  state  the 
presentment  to  be  upon  oath,  re- 
cited that  'L  The  grand  jurors  afore- 
said, chosen,  selected,  and  sworn, 
as  aforesaid,  in  the  name  and  by 
the  authority  of  the  People  of  the 
State  of  Illinois  aforesaid,  on  their 
oaths  aforesaid,  do  furtherpresent:" 
Held  that  the  count  was  suffi- 
cient.   Duncan  v.  The  People, 


399 


455 


9.  That  portion  of  an  indictment  which 
recites  the  choosing,  selecting,  and 
swearing  of  the  grand  jury,  accord- 
ing to  the  form  prescribed  in  §  152 
of  the  Criminal  Code,  is  not  a  count 
or  a  portion  of  a  count  of  the  in- 
dictment ;  it  is  only  the  caption.         Ibid. 

10.  A  motion  to  quash    an  indictment 
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containing  two  counts,  which  is 
sustained  as  to  the  first,  and  over- 
ruled as  to  the  second,  does  not  af- 
fect the  caption  of  the  indictment.    Ibid. 

11.  All  mere  formal  objections  to  an 
indictment,  should  be  made  before 
pleading.    Guykowski  v.  The  People,     476 


See  Venue. 

INFANT     AND 


INFANCY. 


.  Where  the  plaintiff  brought  an  ac- 
tion before  a  justice  of  the  peace, 
upon  a  bond  made  by  the  defendant 
while  an  infant,  and  upon  the  trial 
the  defendant  pleaded  and  proved 
his  infancy  in  bar ;  and  thereupon 
the  plaintiff  made  oath  that  he  knew 
of  no  witness  by  whom  he  could 
prove  the  defendant's  agreement 
since  ho  became  ol  age,  to  pay  him 
$18  in  full  of  the  bond,  except  by  his 
own  oath,  or  that  of  the  defendant, 
and  prayed  that  the  defendant  might 
be  sworn,  which  the  Court  refused 
to  allow :  Held  that  the  Court  de- 
cided correctly,  because  the  proof, 
if  admitted,  would  have  proved  a 
different  cause  of  action  from  that 
npon  which  the  suit  was  brought. 
Bliss  et  al.  v.  Perryman, 


181 


Setnble,  That  an  infant  cannot  bind 
himself  by  bond  Ibid. 

2.  Where  a  plaint  iff  relies  upon  anew 
promise  made  after  the  defendant 
became  of  age— the  original  contract 
having  been  made  during  infancy — 
he  should  declare  on  the  new  con- 
tract. Ibid. 


.  Infancy  is  not  a  dilatory  plea.  Greer 
v.  Wheeler,  554 


INJUNCTION. 

See  Chancery,  6. 

INSOLVENTS. 

See  Mortgage,  1. 

INSTRUCTIONS. 

1.  It  is  not  in  the  power  of  a  party  to 
except  to  the  opinion  of  the  Court 
refusing  instructions,  unless  he 
move  them  himself.  Bailey  \.  Camp- 
bell, 


more  explicit  instructions  upon  the 
meaning  of  the  term,  should  ask 
such  explanations  as  he  may  deem 
necessary.  If  he  fail  to  do  so,  it  is 
too  late  to  complain  in  the  Supreme 
Court.    Bailey  v.  Campbell,  110 


4.  The  refusal  of  the  Circuit  Court  to 
instruct  the  jury  that  there  was  no 
evidence  of  a  fact  which  the  testi- 
mony tended  to  prove,  cannot  be  as- 
signed for  error.    Morton  v.  Gately,       211 

5.  In  an  action  brought  by  P.,  as  as- 
signee of  M.,  to  recover  the  amount 
of  a  promissory  note  made  by  B.,the 
Court  gave  the  following  instruc- 
tions to  the  jury  :— "  Thatlf  the  jury 
believe  from  the  evidence  that  B. 
and  M.  made  a  lumping  trade  ;  that 
if  B.  agreed  to  give  $615  for  M.'S 
interest,  whatever  it  might  be, 
(meaning  the  interest  in  the  partner- 
ship concern  in  which  they  were 
both  interested,  and  to  which  the 
making  of  the  note  related,)  and  was 
not  deceived  or  imposed  on  by  any 
false  and  fraudulent  representations 
or  concealments,  then  made  by  M., 
then  the  note  is  founded  on  a  good 
consideration,  and  is  binding  on  B." 
Held  that  the  instruction  was  cor- 
rect.   Peck  v  Boggess,  281 


6.  Unless  a  party  excepts  to  instruc- 
tions in  the  Court  below,  he  cannot 
assign  them  for  error  in  the  Supreme 
Court.  Ibid. 


7.  A  party  cannot  assign  for  error  an 
erroneous  instruction  favorable  to 
him.    Kitchell  v.  Bratton,  300 

8.  Where  an  erroneous  instruction  is 
given  to  the  jury,  but  the  bill  of  ex- 
ceptions does  not  enable  the  Court 
to  see  what  effect  it  probably  had 
upon  their  verdict,  the  judgment  of 
the  Court  below  will  be  reversed* 
The  bill  of  exceptions  should  have 
stated  the  proof  upon  the  point.       Ibid. 


.  Where  the  evidence  tends  to  prove 
the  issue,  the  jury  should  be  left  to 
determine  the  cause  under  the  evi- 
dence offered.  In  such  a  case,  the 
Court  has  no  power  to  take  the 
cause  from  them,  nor  to  advise  them 
that  the  defendant  is  entitled  to 
their  verdict.    Davis  v.  Hoxey, 


2.  Instructions  to  the  jury,  should  be 
founded  upon  the  evidence  in  the 
case  ;  and  where  there  is  no  evidence 
upon  which  to  base  the  instructions 
it  is  error  to  give  them.  Humphreys 
v.  Collier  et  al. 


3.  If  the  Court,  in  giving  instructions 
to  the  jury,  use  an  ambiguous  word 
but  at  the  same  time  the  language 
of  the  statute,  the  party  who  desires 
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10.  A  Court  is  not  bound  to  instruct 
the  jury  npon  mere  abstract  propo- 
sitions of  law.  which  do  not  refer 
in  any  way  to  the  evidence  in  the 
case.    Atkinson  v.  Lester  et  al. 

11.  Instructions  to  a  jury  upon  an  in- 
quest of  damages,  are  mere  interlo- 
cutory matters,  and  the  Supreme 
Court  has  no  right  to  re-examine 
them.    Gi/lett  et  al.  v.  Stone  et  al. 

See  Practice,  46. 

INTEREST. 

1.  In  proceedings  against  a  sheriff,  uu- 
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der  §  30  of  the  practice  act,  by  mo- 
tion for  failing  to  pay  over  money 
collected  by  him  on  execution,  the 
judgment  should  be  for  the  amount 
collected,  and  interest  thereon,  at 
the  rate  of  twenty  per  centum  per 
annum.    Beaird  v.  Foreman, 


2,  Interest  is  the  legal  damages  or  pe- 
nalty for  the  unjust  detention  of  mo- 
ney. Madison  County  el  al.  v.  Bart- 
lett, 


61 


3.  A  county  is  not  bound  to  pay  inter- 
est on  county  orders  Ibid. 

4.  Where  a  judgment  is  rendered  by  a 
justice  of  the  peace  upon  a  note 
bearing  interest,  and  an  appeal  is 
taken  to  the  Circuit  Court,  in  com- 
puting the  amount  due  on  the  note, 
interest  should  be  calculated  upon 
on  the  note  to  the  time  of  rendition 
of  the  judgment  in  the  Circuit  Court 
and  not  on  the  judgment.     Tindall 

v.  Meeker,  137 

5.  Interest  may  be  calculated  at  any 
rate  that  the  parties  may  agree  up- 
on. Ibid. 

6.  The  words  "with  three  dollars  per 
month  interest  after  due  till  paid," 
mean  three  dollars  per  month,  or 
thirty-  six  dollars  per  annum,  and  not 
that  interest  should  be  calculated  at 
the  rate  of  thirty-six  per  centum  per 
annum.  The  interest  for  one  year 
on  a  note  for  thirty  dollars  and  seven- 
ty-five cents,  "  with  three  dollars  per 
month  interest,"  is  thirty-six  dol- 
lars.   Latham  v.  Darling,  203 


7.  Where  no  specific  agreement  is  en- 
tered into  in  relation  to  the  rate  of 
interest,  the  law  will  presume  that 
the  legal  rate  wa6  intended.  Prevo 
v.  Lmthrop,  305 


8.  Where  B  agreed,  by  parol,  to  pur- 
chase of  L.  a  tract  of  land,  and  to 
pay  $400  for  the  same,  in  foar  equal 
annual  instalments,  but  no  menoran- 
dnm  in  writing  whs  made  of  the 
bargain,  and  sometime  afterwards  a 
note  was  executed  for  the  amount 
then  due,  of  the  principal  of  said 
purchase  money,  and  a  deed  made 
for  the  land,  but  the  parties  not 
agreeing  as  to  the  rate  of  interest 
for  the  time  payment  had  been  de- 
layed, thstwas  left  for  future  adjust- 
ment :  Held  that  the  contract  to  pay 
interest  was  not  within  the  statute 
of  frauds.  Said  agreement  to  pur- 
chase the  land,  was  made  in  1824, 
and  the  note  wis  executed  in  1832. 
The  suit  was  instituted  in  1835: 
Held,  also,  that  the  contract  for  in- 
terest was  not  barred  by  the  statute 
of  limitations.  Ibid 


0.  The  statute  regulating  the  amount 
of  interest  which  a  borrower  of  the 
School  Fund  shall  be  subject  to  pay, 
as  a  penalty  for  not  paying  the  prin- 
cipal and  interest  punctually,  when 


due,  does  not  authorize  a  judgment 
for  interest  infuturo.  and  it  cannot 
be  rendered  at  common  law.  Pear- 
sons v.  Hamilton,  415 


10.  Semble,  That  in  an  action,  by  scire 
facias,  to  foreclose  a  mortgage  to  the 
School  Fund,  the  jury  mayassessa 
penalty  of  twenty  per  cent,  upon  the 
amount  of  principal  and  interest, 
after  the  mortgage  became  due,  al- 
though there  is  no  averment  of  the 
penalty  in  the  scire  facias. 


Ibid. 


11.  Interest  is  recoverable  upon  an  ac- 
count for  goods  sold,  from  the  time 
the  amount  is  ascertained  by  the 
parties ;  and  when  a  demand  is  sued 
before  a  justice  of  the  peace,  and 
appealed  to  the  Circuit  Court,  that 
Court  may  give  judgment  for  more 
than  the  amount  claimed  before  the 
justice,  if  the  excess  accrued  by 
way  of  interest.  Lurton  v.  Gilliam 
et  cd. 


12.  In  an  action  upon  a  note  given  to 
the  Commissioner  of  School  Lands 
of  a  county,  for  money  loaned  of  the 
School  Fund,  in  order  to  entitle  the 
plaintiff  to  recover  the  twenty  per 
centum  peaalty  given  by  the  statute 
of  1835,  it  must  be  claimed  in  the 
declaration.    Hamilton  v.  Wright, 
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13.  The  twenty  per  centum  interest 
which  borrowers  of  the  School  Fund 
are  compelled  to  pay,  upon  a  lailure 
to  pay  the  principal  and  interest 
punctually,  is  given  as  a  penalty.        Ibid. 


JOINT  TENANTS 


1.  One  joint  tenant,  or  tenant  in  com- 
mon, may  maintain  an  action  for 
forcible  entry  and  detainer  against 
his  co-tenant.    Mason  v.  Finch, 
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JUDGMENTS  AND  DE- 
CREES. 


1.  In  proceedings  against  a  sheriff,  un- 
der §  30  of  the  practice  act,  by  mo- 
tion for  failing  to  pay  over  money 
collected  by  him  on  execution,  the 
judgment  should  be  for  the  amount 
collected,  and  interest  thereon,  at 
the  rate  of  tiventy  per  centum  per 
annum.    Beaird  v.  Foreman, 

2.  Where  a  suit  is  brought  before  a 
justice  of  the  peace,  which  termin- 
ates in  a  final  judgment  on  the  mer- 
its, there  both  parties  shall  be  pre- 
cluded from  further  litigation  in  re- 
lation to  all  matters  that  might  have 
been  decided  in  that  case.  McKin- 
ney  v.  Finch, 


3.  Where  two  distinct  suits  are  brought 
before  the  same  justice,  on  the  same 
dav  upon  two  demands  which  might 
be  consolidated  into  one  suit,  and 
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i,  which  when  thus  consolidated  would 
not  exceed  $100,  and  one  suit  is  dis- 
missed, and  judgment  is  rendered 
in  the  other,  the  proceedings  are  re- 
gular. Ibid. 

4.  The  dismissal  of  a  suit  by  a  justice 
of  the  peace,  is  in  effect  a  nonsuit, 
and  does  not  bar  a  subsequent  suit 
for  the  same  demand,  or  for  a  differ- 
ent cause  of  action.  Ibid. 


5.  If  judgment  be  rendered  by  default, 
against  a  defendant  who  has  not  been 
served  with  process,  the  proceedings 
are  coram  nonjudice.  But  the  rever- 
sal of  such  a  judgment  does  not 
affect  the  rights  of  the  plaintiff  be- 
low.   Ditch  v.  Edwards,  127 


6.  A  scire  facias  on  a  mortgage,  is  a 
proceeding  in  rem:  and  the  judgment 
should  direct  the  sale  of  the  mort- 
gaged premises.  The  direction  "that 
a  special  execution  issue  therefor, 
according  to  the  statute  in  such  case 
made  and  provided,"  is  not  suffi- 
cient.   Marshall  v.  Maury,  231 

7.  The  statute  makes  judgments  of 
the  Circuit  Court  a  lien  upon  all  the 
lands  of  the  defendant  within  its  ju- 
risdiction. No  sale  or  transfer  of 
these  lands  after  judgment,  will  ex- 
empt them  from  the  operation  of  an 
execution  at  any  time  within  seven 
years.    Bustard  et  al.  v.  Morrison  et 

al.  235 


8.  A  judgment  of  a  Circuit  Court  cre- 
ates no  lien  upon  lands  beyond  the 
limits  of  the  county  in  which  such 
judgment  is  rendered.  Ibid. 

9.  Where  judgment  is  rendered  for  the 
plaintiff  on  demurrer  to  the  defend- 
ant's plea,  the  plaintiff  may  have  an 
iuquest  to  ascertain  the  damages,  or 
he  may  waive  this  and  take  judg- 
ment for  nominal  damages.    Boon 

v.  Juliet.  268 


10.  The  judgment  for  the  defendant 
on  a  plea  in  abatement,  whether  it 
be  an  issue  in  fact  or  in  law,  is  that 
the  writ  or  bill  be  quashed  ;  or  if  a 
temporary  disability  or  privilege  be 
pleaded,  that  the  plaint  remain  with- 
out day,  until,  <fcc.  McKinstry  v. 
Pennoyer  etal.  319 


11.  Where  the  record  of  the  Circuit 
Court  does  not  show  for  what  cause 
an  appeal  was  dismissed,  and  a  judg- 
ment for  costs  is  rendered  against 
the  appellant,  the  judgment  will  be 
reversed.    Kinman  v.  Bennett,  326 

12.  The  Supreme  Court  will  not,  on 
motion,  set  aside  a  default,  and  va- 
cate a  judgment  of  a  Circuit  Court. 
Aiken  v.  Deal,  327 

13.  A  judgment  by  defanlt  is  irregular 
unless  it  appear  by  a  retnrn  on  the 


process,  that  it  had  been  served,  and 
on  what  day  service  was  made.  Gar- 
rett v.  Phelos.  331 

14.  The  reversal  of  a  judgment  by  de- 
fault, where  process  from  the  Court 
below  had  not  been  served  on  the 
defendant  in  that  Court,  does  not 
prejudice  any  future  proceedings.        Ibid. 

15.  A  judgment  binds  parties  and  pri- 
vies.   Are/is  v.  ReihU  etal.  340 

Semble,  That  a  trial  of  the  right  of  pro- 
perty, under  the  statute,  is  conclu- 
sive between  the  parties  and  privies.  Ibid. 

l(i.  Where  an  attachment  was  levied 
on  goods  in  the  possession  of  S.,  and 
upon  a  trial  of  the  right  of  property 
between  S.  and  the  attaching 
creditors,  the  property  was  found  to 
be  subject  to  the  attachment,  and  S. 
gave  security  to  the  sheriff  who  at- 
tached them,  for  their  return,  but 
subsequently  put  them  into  the  pos- 
session of  A.,  who  sold  them,  and 
who  was  thereupon  summoned  as 
garnishee  in  the  attachment  suit : 
Held  that  in  determining  whether 
A.  was  liable  as  garnishee,  the  re- 
cord of  the  trial  of  the  right  of  pro- 
perty between  the  creditors  in  the 
attachment  and  S.,  was  properly  ad- 
mitted, and  that  it  was  conclusive 
as  to  the  ownership  of  the  property.  Ibid. 

17.  The  decision  of  the  Register  and 
Receiver  of  a  Land  Office,  like  that 
of  all  other  tribunals  where  no  ap- 
peal is  allowed,  is  final  and  conclu- 
sive, upon  all  the  facts  submitted  by 
law,  to  their  examination  and  decis- 
ion. Their  determination  in  rela- 
tion to  the  right  of  pre-emption  to  a 
tract  of  land  within  their  jurisdic- 
tion, is  conclusive.  McDonnell  v. 
Wilcox,  344 

18.  Where  the  record  6hows  that  a 
plea  was  filed  and  judgment  by  de- 
fault rendered  on  the  same  day,  the 
judgment  will  be  reversed.  The 
Court  will  not  presume  that  the  plea 
was  filed  after  the  judgment  was  ren- 
dered.   Lyon  v.  Barney,  387 

19.  In  an  action  of  assumpsit,  it  is  er- 
roneons  to  enter  up  a  judgment  for 
debt  and  damages.  Ibid. 


20.  Where  process  is  issued  to  a 
foreign  county,  the  declaration 
should  contain  an  averment  of  the 
facts  necessary  to  authorize  the  em- 
anation of  the  writ  to  such  foreign 
county.  An  averment  that  the  cause 
of  action  accrued  in  the  county 
where  the  suit  was  brought,  without 
averring  that  the  plaintiff  resided 
there  at  the  time  of  the  commence- 
ment of  the  suit,  would  not  be  suffi- 
cient.   Key  v.  Collin.",  403 

21.  Where  in  an  action  of  debt,  a  judg- 
ment for  damages  is  rendered,  the 
judgment  will  be  reversed  :  but  the 
error  will  be  corrected  in  this  Court 
and  such  a  judgment  given   as    the 
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Court  below  should  have  rendered, 
Guild  et  al.  v.  Johnson,  iio 


22.  The  statute  regulating  the  amount 
of  interest  which  a  borrower  of  the 
School  Fund  shall  be  subect  to  pay, 
as  a  penalty  for  not  paying  the  prin- 
cipal and  interest  punctually,  when 

*"  due,  does  not  authorize  a  judgment 
for  interest  infuturo,  and  it  cannot 
be  rendered  at  common  law.  Pear- 
sons v.  Hamilton,  415 


23.  Where,  upon  the  reversal  in  part, 
of  the  judgment  of  the  Court  below, 
final  judgment  can  be  rendered  in 
this  Court,  the  cause  will  not  be  re- 
manded.  Ibu?- 


24.  Where  the  bill  of  exceptions  en- 
ables the  Court  to  ascertain  the  sum 
that  would  have  been  recovered,  if 
instructions  asked  for  had  been 
given,  it  is  unnecessary  to  send  the 
case  back  for  a  new  trial ;  judgment 
will  be  rendered  for  that  amount  in 
the  Supreme  Court.  Pearsons  et  al. 
v.  Bailey.  SO1" 


25.  In  an  action  by  the  old  State  Bank 
of  Illinois,  upon  a  promissory  note 
given  in  satisfaction  of  two  judg- 
ments recovered  upon  promissory 
notes  executed  to  said  Bank  in  con- 
sideration of  bills  of  said  Bank 
which  had  been  declared  by  the  Su- 
preme Court,  to  be  bills  of  credit 
emitted  by  the  State,  in  contraven- 
tion of  the  Constitution  of  the  U.  S., 
the  defendants  offered  to  show  the 
consideration  of  the  judgments  in 
liar  of  the  action  :  Held  that  the  evi- 
dence was  inadmissible,  and  that  the 
validity  of  the  judgments  could 
not  be  impeached  in  such  action. 
Mitchell  et  al.  v.  State  Bank  of  Illi- 
nois, 526 


26.  A  judgment  cannot  be  impeached 
in  an  action  upon  a  note  given  in 
satisfaction  of  such  judgment.  A 
judgment  implies  verity  in  itself.        Ibid. 


27.  A  constable  who  has  collected  an 
execution  issued  upon  a  judgment 
recovered  in  a  suit  by  attachment, 
and  paid  the  money  over  upon  the 
order  of  the  plaintiff  in  the  attach- 
ment, is  not  liable  to  an  action  by 
the  attachment  debtor— after  the  re- 
versal of  such  judgment  on  appeal— 
for  the  money  so  collected  and  paid 
over.  Nor  is  he  liable  to  a  garnishee 
of  whom  he  has  collected  money  on 
such  execution.    Elliott  v.  Sneed,  517 


28.  Where  a  constable  collected  money 
upon  a  judgment  obtained  by  W. 
against  R.,  before  a  justice  of  the 
peace,  and  paid  the  same  toG.  upon 
the  order  of  E.,  to  whom  the  judg- 
ment was  assigned  ;  and  afterwards 
the  judgment  was  reversed  on  appeal 
and  the  constable  paid  the  money 


back  which  he  had  collected  of  R.: 
Held  that  E.,  the  assignee  of  the 
judgment,  was  not  liabie  to  refund 
the  money  to  the  constable  ;  W. 
alone  being  liable.  Ibid. 


29.  Semite,  That  where  a  judgment  is 
assigned,  execution  should  issue  in 
the  name  of  the  assignor.  The  as- 
signment does  not  change  the  form 

of  the  execution,  or  the  parties  to  it.  Ibid. 

30.  Where  a  constable  collected  money 
on  an  execution  issued  upon  a  judg- 
ment which  was  afterwards  reversed, 
and  paid  the  same  over,  upon  the  or- 
der of  the  plamtift':  and  after  the  re- 
versal of  the  judgment,  the  con- 
stable paid  back  the  money  to  the 
defendant:  Held  that  the  constable 
might  maintain  an  action  against  the 
plaintiff,  for  money  paid  to  his  use.    Ibid. 


31.  Semble,  That  where  the  verdict  of 
a  jury  is  for  a  greater  sum  than  the 
ad  damnum  laid  in  the  declaration, 
the  plaintiff  may  remit  the  excess, 
and  take  judgment  for  the  sum  laid. 
Giltet  et  al.  v.  Stone  et  al.  539 


32.  Where  an  action  of  assumpsit  is 
commenced  against  several,  only 
one  of  whom  pleads  to  the  action, 
and  the  default  of  the  others  is  en- 
tered, it  is  erroneous  to  take  final 
judgment  against  them  until  the  is- 
sue as  to  the  defendant  who  pleads, 
is  disposed  of.  Busselletal.  x.Ho- 
gan  et  al.  552 


33.  In  an  action  ex  contractu  against 
several  defendants,  the  judgment  is 
a  unit ;  it  must  be  rendered  against 
all  or  none.  The  cause  cannot  be 
continued  as  to  one  who  has  plead- 
ed, and  final  judgment  rendered 
against  the  others.  *"  Ibid. 


34.  The  spring  term  of  the  Cook  Cir- 
cuit Court  was  changed  from  March 
to  April,  by  an  act  of  the  2d  of  March, 
and  the  judge  being  ignorant  of  the 
change,  held  the  Court  in  March. 
Issue  was  joined  in  a  cause,  and  the 
same  by  agreement  of  parties  was 
submitted  to  the  Court  for  trial. — 
Judgment  was  rendered  for  the 
plaintiffs :  Held  that  the  proceedings 
were  coram  non  judice,  and  that  the 
judgment  was  illegal  and  void. 
Goodsell  et  al.  v.  Boynton  et  al.  555 


35.  The  law  is  well  settled,  that  in  or- 
der to  justify  courts  not  of  record  in 
taking  cognizance  of  a  cause,  their 
jurisdiction  must  affirmatively  ap- 
pear.    Trader  et  al.  v.  McKee,  558 


36.  In  order  to  entitle  a  transcript  of  a 
judgment  of  a  justice  of  the  peace  of 
another  State,  to  be  received  in  evi- 
dence in  this  State,  it  must  be  shown 
that  by  the  laws  of  the  State  where 
the  judgment  was  rendered,  the  jus- 
tice had  jurisdiction  over  the  subject 
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matter  upon  which  ho    attempted  to 
adjudicate.  Ibid. 


37.  A  transcript  of  a  judgment  of  a  jus- 
tice of  the  peace  of  Wayne  county, 
in  Indiana,  purportingtobe  certified 
by  his  successor  in  office,  and  the 
clerk  of  the  Circuit  Court  of  Wayne 
county  certified  as  to  the  capacity  of 
said  successor  in  office,  and  the 
judge  of  the  sixth  Judicial  Circuit  in 
Indiana,  certified  as  to  the  capacity 
of  the  said  clerk:  Held  that  in  the 
absence  of  proof  that  the  statute  of 
Indiana  authorized  the  clerk  to  give 
such  certificate,  he  could  not  give  a 
certificate  in  such  a  case,  that  would 
be  evidence  in  a  court  of  justice.        Ibid. 


38.  The  Court  from  which  an  execu- 
tion issues,  after  the  satisfaction  of  a 
judgment,  should,  on  motion,  set 
aside  the  execution  and  sale  under 
it.    Russell  v.  Ilngvnin  et  al 


9.  Where  a  judgment  was  recovered 
by  H.  against  R.  and  P.  on  a  note,  and 
H.  gave  an  order  to  B.,  on  H.'s  at- 
torneys, for  the  proceeds  of  the  note 
when  collected,  and  P.  afterwards 
arranged  the  matter  by  depositing 
the  amount  of  the  judgment  with  B., 
and  P.  brought  a  memorandum  to 
that  effect  from  B.  to  one  of  H.'s  at- 
torneys, who  was  also  the  general 
attorney  oi  B.,  and  P.  stated  to  the 
attorney  that  he  did  not  wish  the 
judgment  satisfied,  but  wished  to 
use  the  judgment  so  as  to  protect 
himself,  as  the  judgment  was  a  lien 
on  BL's  real  estate,  to  which  the  at- 
torney assented,  and  directed  exe- 
cution to  issue,  which  was  issued, 
and  the  property  of  R.  sold  under  it, 
by  the  sheriff,  who  received  his  in- 
structions from  P.,  who  purchased 
the  property;  and  after  the  sale  the 
sheriff  paid  over  to  the  attorney  P.'s 
check  on  B.  for  the  amount  of  the 
judgment,  and  the  attorney  receipt- 
ed the  execution,  and  paid  the  check 
to  B.,  which  was  credited  to  H.  on 
the  books  of  B. :  Held  that  the  judg- 
ment was  satisfied  by  the  arrange- 
ment made  with  B.  before  the  sale, 
it  appearing  that  B.  so  understood 
it ;  and  it  being  proved  that  P.  had 
declared  that  he  had  paid  it,  and  re- 
presented to  a  person  of  whom  he  ' 
obtained  a  loan  of  money  on  mort- 
gage, that  the  judgment  was  satis- 
fied. Held,  also,  that  it  was  compe- 
tent for  H.  or  P.  to  have  shown  that 
the  payment  to  B.  was  not  in  ex- 
tinguishment of  the  judgment.  Ibid. 


40.  Interest  is  recoverable  upon  an  ac- 
count for  goods  sold,  from  the  time 
the  amount  is  ascertained  by  the 
parties ;  and  when  a  demand  is  sued 
before  a  justice  of  the  peace,  and  ap- 
pealed to  the  Circuit  Court,  that 
Court  may  give  judgment  for  more 
than  the  amount  claimed  before  the 
justice,  if  the  excess  accrued  by  wa; 


41.  A  justice  of  the  peace  has  no  au- 
thority to  render  a  judgment  against 
any  defendant  who  is  not  served 
with  process,  although  one  of  the 
defendants  is  regularly  served. 
Maxcy  v.  Padfleld,  590 


See  Alimony  ;    Costs  ;  Demurrek  ; 
Recognisance. 


JUDGMENT  BY  CONFES- 
SION. 


1.  A  lawyer  employed  to  defend  a  suit, 
is  not  authorized  to  consent  to  the 
entry  of  a  judgment  against  his 
client,  without  his  assent. "His  doing 
so,  is  a  violation  of  the  confidence 
reposed  in  him,  and  if  done  with  a 
corrupt  intent,  involves  such  a  de- 
gree of  moral  turpitude,  as  would 
authorize  the  Court  to  strike  his 
name  from  the  Roll  of  Attorneys. 
The  People  v.  Lamborn,  133 


2.  One  partner  cannot  confess  a  judg- 
ment in  the  name  of  his  co-partner. 
Sloo  v.  Slate  Bank  of  Illinois, 


428 


3.  A  power  of  attorney  to  confess  a 
judgment,  is  usually  under  seal ;  but 
if  it  be  made  without  a  seal,  still  one 
partner  cannot  by  it  bind  his  co-part- 
ner, ibid. 

4.  Quere,  Whether  a  judgment  con- 
fessed by  a  larger  amount  than  is 
actually  due,  can  be  valid.  Ibid. 


5.  Quere,  Whether  one  partner  can, 
after  the  rendition  of  a  judgment 
against  both  upon  a  power  of  attor- 
ney to  confess  a  judgment,  executed 
by  one  only  in  the  name  of  the  firm, 
without  the  knowledge  of  the  other, 
ratify  and  make  valid  such  judgment. 


Satisfaction  of, 


Ibid. 
564 


JURISDICTION. 


of  interest.    L"rton  v.  Gilliam  et 


■ay 
at. 


1.  Statute  penalties  are  in  the  nature 
of  punishments;  and  no  inferior 
court  or  jurisdiction  can  have  cog- 
nizance of  any  penalty  recoverable 
under  a  penal  statute,  unless  juris- 
diction be  given  to  it  in  express 
terms.    Bowers  v.  Green,  42 


.  The  Circuit  Courts  are  limited  in 
their  jurisdiction,  to  the  several 
counties  in  which  they  are  erected, 
except  in  cases  where" such  jurisdic- 
tion is  expressly  extended.  In  order 
to  give  a  Circuit  Court  jurisdiction, 
where  the  process  issues  to  a  differ- 
ent county  from  that  in  which  the 
action  is  instituted,  there  should  be 
a  special  averment  in  the  declaration 
of  one  of  the  causes  enumerated  in 
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the  act  of  1833.    Clark  v.  Harkness,         56 

.  The  facts  upon  which  the  jurisdic- 
tion arises,  must  be  either  expressly 
set  forth,  or  in  such  a  manner  as  to 
render  them  certain  by  legal  intend- 
ments. Ibid. 


.  The  Supreme  Court  of  the  United 
States  is  the  proper  and  constitu- 
tional forum  to  decide,  and  finally  to 
determine  all  suits  where  is  drawn 
in  question  "the  validity  of  a  statute 
of,  or  an  authority  exercised  under 
any  State,  on  the  ground  of  its  being 
repugnant  to  the  Constitution,  trea- 
ties, or  laws  of  the  United  States, 
and  the  decision  is  in  favor  of  such 
validity.1'  Linn  v.  State  Bank  of 
Illinois, 


S7 


g.  Where  the  Supreme  Court  of  the 
United  States  has  decided  that  a 
State  law  violates  the  Constitution  of 
the  United  States,  the  judges  of  the 
respective  States  have  no  right  to 
overrule  or  impugn  such  decision. 


6.  The  County  Commissioners'  Court 
has  no  jurisdiction  to  determine 
civil  causes  between  individuals  or 
corporations.  Vermilion  County  v. 
Knight, 


Ibid. 


m 


7.  If  a  court  has  no  jurisdiction  of  the 
subject  matter  of  a  suit,  consent  of 
parties  can  never  give  it.  Leigh  v. 
Mason  etal.  249 


8.  The  United  States  could  not  be  a 
defendant  in  a  State  Court  to  any 
action  whatever,  such  Court  having 
no  jurisdiction  over  her;  and  con- 
sent could  not  give  it.  And  although 
it  is  certainly  true  that  the  tenant, 
in  all  actions  of  ejectment,  may  de- 
fend himself  by  showing  the  title  of 
his  landlord,  it  does  not  follow  that 
the  party,  who  could  not  be  a  de- 
fendant for  want  of  jurisdiction  in 
the  Court  over  him,  may  defend  him- 
self in  such  case  in  the  name  of  a 
person,  who,  upon  no  reasonable 
supposition,  could  be  considered  as 
standing  in  the  relation  of  a  tenant. 
Mc Connelly.  Wilcox, 


9.  The  criminal  jurisdiction  of  the 
Municipal  Court  of  the  City  of  Chi- 
cago, is  confined  to  the  territorial 
limits  of  said  city.  Bell  v.  The  Peo- 
ple, 397 


10.  The  "Act  supplemental  to  An  Act 
to  Incorporate  the  City  of  Chicago" 
has  no  application  to  criminal  pro- 
ceedings. Ibid. 


11.  Whenever  a  decision  takes  place 
in  any  of  the  Circuit  or  inferior 
Courts  of  record  in  this  State,  which 
is  final,  and  of  which  a  record  can 
be  made,  and  which  decides  the  right 
of  property,    or   personal    liberty, 


complete  jurisdiction  is  conferred 
on  the  Supreme  Court  to  hear  and 
determine  the  same.  Sloo  v.  State 
Bank  of  Illinois,  438 


12.  Where  A,  B,  C,  and  D  were  jointly 
indicted  in  the  Edgar  Circuit  Court, 
and  A  alone  moved  for  and  obtained 
a  change  of  venue  to  the  Clark  Cir- 
cuit Court,  without  the  consent  of 
the  others,  where  he  was  tried  ;  and 
after  his  trial  the  indictment,  with- 
out any  order  of  Court,  was  returned 
to  the  Edgar  Circuit  Court,  and  B, 
C,  and  D,  called  upon  to  plead  to  the 
same :  Held  that  the  proceedings 
were  regular,  and  that  the  indict- 
ment as  to  B,  C,  and  D,  must  be  con- 
sidered as  remaining  under  the 
control  of  the  Edgar  Circuit  Court, 
and  that  no  trial  could  be  had  else- 
where. The  Circuit  Court  of  Clark 
county  should  have  ordered  the 
original  indictment  to  be  returned 
to  Edgar  county,  and  retained  a  copy 
thereof  upon  its  own  records.  Hun- 
ter et  al.  v.  The  People, 


13.  The  averment  at  the  end  of  a  de- 
claration containing  several  counts, 
in  a  suit  where  process  was  sent  to  a 
foreign  county,  that  the  cause  of  ac- 
tion accrued  in  the  county  where 
the  suit  was  brought,  and  within  the 
jurisdiction  of  the  Court,  and  that 
the  plaintiffs  reside  in  said  county,  is 
sufficient  to  give  the  Court  jurisdic- 
tion.    Gillet  et  al.  v.  Stone  et  al.  539 


14.  An  averment  in  a  declaration, 
where  process  is  6ent  to  a  foreign 
county,  that  the  cause  of  action  ac- 
crued in  the  county  where  the  suit 
was  brought,  without  at  the  same 
time  averring  that  the  plaintiffs  re- 
side in  the  same  county,  is  not  suffi- 
cient to  give  a  Circuit  Court  juris- 
diction.    Gillet  et  al.  v.  Stone  et  al.         547 


15.  In  order  to  authorize  the  Circuit 
Court  to  issue  a  summons  to  an- 
other county,  it  must  appear  that  the 
cause  of  action  accrued  in  the  coun- 
ty where  the  plaintiff  resides  and 
where  suit  is  brought,  or  that  the 
contract  sued  on  was  made  specifi- 
cally payable  in  the  county  in  which 
the  action  is  commenced.  Eeans  v. 
Crosier,  548 


16.  The  spring  term  of  the  Cook  Cir- 
cuit Court  was  changed  from  March 
to  April  by  any  act  of  the  2d  of 
March,  and  the  judge  being  ignorant 
of  the  change,  held  the  Court  in 
March.  Issue  was  joined  in  a  cause, 
and  the  same  by  agreement  of  parties 
was  submitted  to~theConrt  for  trial. 
Judgment  was  rendered  for  the 
plaintiffs :  Heldthat  the  proceedings 
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were  coram  no»  judice,  and  that  the 
judgment  was  illegal  andvoid.  Good- 
sell  et  at.  v.  Boynton  et  al.  555 

17.  When  the  process  by  which  a  court 
obtains  jurisdiction  of  a  cause  is  ir- 
regular, if  no  objection  is  made,  the 
irregularity  is  waived.  Pearce  et  al. 
v.  Swan,  2(i6 


18.  If  an  appeal  be  irregularly  taken  to 
the  Circuit  Court,  from  the  verdict 
of  a  jury  on  the  trial  of  the  right  of 
property  before  a  justice,  &c,  and 
the  appellee  appears  in  the  Circuit 
Court,  he  waives  all  objections  to  the 
irregularity  of  the  appeal. 


Md- 


19.  Semite,  That  where  a  justice  of  the 
peace,  or  other  inferior  officer,  acts 
in  a  case  where  he  is  not  authorized 
to  act,  the  proceedings  are  not  only 
irregular.but  void.  Gordon  v.  Knapp 
et  al. 


20.  The  law  is  well  settled,  that  in  or- 
der to  justify  courts  not  of  record  in 
taking  cognizance  of  a  cause,  their 
jurisdiction  must  affirmatively  ap- 
pear.   Trade?'  et  al.  v.  McKee, 

In  order  to  entitle  a  transcript  of  a  judg- 
ment of  a  justice  of  the  peace  of  an- 
other State,  to  be  received  in  evi- 
dence in  this  State,  it  must  be  shown 
that  by  the  laws  of  the  State  where 
the  judgment  was  rendered,  the  Jus- 
tice had  jurisdiction  over  the  subject 
matter  upon  which  he  attempted  to 
adjudicate. 
[£57.] 


558 


Ibid. 


See  Administrator,  9 ;  Appeal,  3, 5 ; 
Criminal  Law  ;  Grand  Jury  ;  Jus- 
tices op  the  Peace  ;  Pleading  ; 
Process. 


Of  the  Su]n'eme  G'ovrt. 


21.  The  Supreme  Court  has  no  original 
jurisdiction  to  authorize  the  allow- 
ance of  writs  of  Habeas  Corpus.  It 
has  no  authority  except  as  an  appel- 
late Court,  in  the  review  of  legal  pro- 
ceedings, to  allow  writs  of  Habeas 
Corpus.  But  a  party  can  apply  for 
such  writ  to  one  of  the  judges  of  the 
Supreme  Court,  or  to  one  of  the 
judges  of  the  Circuit  Courts,  and  ob- 
tain the  writ.    The  People  v.  Taylor, 

22.  The  State  cannot  prosecute  a  writ 
of  error  in  a  criminal  case.  The 
People  v.  Boi/al, 


202 


557 


23.  A  joinder  in  error  will  not  give  the 
Supreme  Court  jurisdiction  iu  a  case 
Where  the  Constitution  has  not  con- 
ferred it.  Md. 

24.  The  provision  in  Article  8,  §  11,  of 
the  Constitution  of  the  State  of  Illi- 
nois "  That  no  person  shall  for  the 


same  offence  be  twice  put  in  jeopar- 
dy of  his  life  or  limb,"  prohibits  the 
State  from  bringing  a  writ  of  error 
where  a  person  accused  of  a  crime, 
is  acquitted  iu  the  Court  below.         Ibid. 


See  No.  11,  Ante. 


JURY  AND  JURORS. 


1.  The  fact  that  the  names  of  two  petit 
jurors  are  the  same  as  those  of  two 
grand  jurors,  does  not  show  that  they 
are  the  same  persons.  Wrckersham 
v.  The  People,  128 


2.  Objections  to  jurors  if  known  should 
be  made  before  trial.  Ibid. 


3.  An  alien  is  not  qualified  to  serve  as 
a  juror  in  any  case.     Guykoivsld  v. 

The  People,     "  476 

4.  The  declaration  that  certain  quali- 
fications are  necessary  to  be  possess- 
ed by  the  individual,  to  constitute 
him  a  juror,  necessarily  disqualify 
the  person  who  does  not  possess  such 
qualifications.  Ibid. 


5.  Senible,  That  the  affidavit  of  a  juror 
in  support  of  the  verdict,  on  a  point 
entirely  disconnected  with  his  acts 
or  the  motives  for  his  conduct,  may 
be  admitted  on  a  motion  for  anew 
trial. 


Ibid 


6.  On  the  trial  of  a  suit  for  a  crim.  con 
between  a  defendant  and  the  wife  of 
the  plaintiff,  a  juror  wa3  proposed, 
who  being  examined,  stated  that  he 
had  heard  the  testimony  against  the 
wife  of  the  plaintiff,  who  was  indict- 
ed for  adultery  with  the  defendant, 
and  from  that  testimony  he  had 
formed  and  expressed  an  opinion, 
but :  had  not  formed  any 
opinion  in  this  case,  not  knowing 
that  there  was  a  civil  suit  then  : 
Held  that  he  was  a  competent  juror, 
it  not  appearing  that  the  crime  for 
which  the  wife  was  indicted,  was 
committed  before  or  after  the  com- 
mencement of  the  suit  for  crim.  con. 
King  v.  Bale, 


513 


7.  It  is  a  well  settled  rule  of  law,  that 
in  trials  by  jury,  the  weight  of  testi- 
mony is  a  question  to  be  decided  by 
the  jury  exclusively.  The  decision, 
consequently,  cannot  be  assigned 
for  error.    Johnson  v.  Moulton.  532 


.  Semble,  That  on  an  application  to  a 
Circuit  Court  to  set  aside  a  verdict 
of  a  jury  because  it  is  against  the 
weight  of  testimony,  the  case  must 
be  a  flagrant  one  to  justify  the  Court 
in  disturbing  the  verdict.  Ibid. 

See  Criminal  Law,4,9, 10,11 ;  Grand 
Jury  ;  Practice,  44, 
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JUSTICES  OF  THE  PEACE. 


Jurisdiction. 

1.  A  justice  of  the  peace  has  no  juris- 
diction where  the  original  amount 
of  the  demana  exceeds  one  hundred 
dollars,  though  it  may  ha^e  been  re- 
duced below  that  sum  by  credits. 
Simpson  v.  Rawlings,  28 


2.  Justices  of  the  peace  have  no  juris- 
diction in  penal  actions,  except  in 
cases  where  such  jurisdiction  is  ex- 
pressly conferred.  Bowers  v.  Green,       42 


3.  In  order  to  bar  a  subsequent  action 
before  a  justice  of  the  peace,  on  the 
ground  that  a  prior  suit  between  the 
same  parties,  has  been  determined 
by  a  justice,  it  must  be  shown  that 
the  demands,  in  both  suits,  were  of 
such  a  nature  that  they  might  be 
consolidated  into  one  action,  and 
that  the  first  suit  was  tried.  Carson 
v.  Clark, 


4.  A  justice  of  the  peace  has  no  juris- 
diction of  a  demand  exceeding  one 
hundred  dollars,  but  reduced  below 
that  sum  by  unfair  or  feigned  cred- 
its.   Sands  v.  Delap 


US 
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5.  Nor  has  a  justice  of  the  peace  under 
the  statute  of  1827,  jurisdiction  in 
any  case  where  he  would  necessa- 
rily have  to  investigate  an  account 
exceeding  one  hundred  dollars.  Ibid. 


6.  A  justice's  court  is  one  of  limited 
jurisdiction.  The  statute  is  the 
charter  of  authority ;  and  whenever 
it  assumes  jurisdiction  in  a  case  not 
conferred  by  the  statute,  its  acts  are 
null  and  void,  and  the  officer  obey- 
ing its  process  in  such  a  case,  makes 
himself  liable.    Robinson  v.  Harlan, 


7.  A  juBtice  of  the  peace  has  no  juris- 
diction of  a  suit  for  a  demand  ex- 
ceeding twenty  dollars,  in  which  an 
administrator  is  a  party,  except  for 
debts  due  for  property  purchased  at 
an  administrator's  sale.  Leigh  v. 
Mason  et  cd., 


237 
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8.  A  justice  of  the  peace  has  not  juris- 
diction of  an  action  by  attachment, 
for  a  demand  exceeding  $30.  Hull 
v.  Blaisdell  et  al.,  332 


9.  The  justice  of  the  peace  who  issues, 
and  the  constable  who  executes,  pro- 
cess in  a  case  where  the  justice  has 
not  jurisdiction,  are  both  liable  as 
trespassers.  Ibid. 


10.  The  law  is  well  settled,  that  where 
there  is  a  written  contract  to  perform 
a  particular  piece  of  work,  and  the 
workman  performs  a  part  of  the 
work,  and  is  prevented  from  finish- 
ing it  by  the  other  party,  that  he 
may  treat  the  contract  as  rescinded, 


and  recover  the  value  of  his  labor 
in  an  action  of  assumpsit.  Butts  v. 
Huntley, 


410 


A  justice  of  the  peace  has  jurisdiction 
in  such  case.  Ibid. 


11.  The  law  is  well  settled,  that  in  or- 
der to  justify  courts  not  of  record 
in  taking  cognizance  of  a  cause, 
their  jurisdiction  must  affirmatively 
appear.    Trader  et  al.  v.  McKee,  558 

12.  In  oraer  to  entitle  a  transcript  of  a 
judgment  of  ajustice  of  the  peace  of 
another  State,  to  be  received  in  evi- 
dence in  this  State, it  must  be  shown 
that  by  the  laws  of  the  State  where 
the  judgment  was  rendered,  the  jus- 
tice had  jurisdiction  overthe  subject 
matter  upon  which  he  attempted  to 
adjudicate.  Ibid. 

13.  A  justice  of  the  peace  has  jurisdic- 
tion of  a  suit  upon  a  note  for  flOO, 
where  the  plaintiff  does  not  claim 
interest.    Simjuon  v.  Updegraff  et  al.      594 

14.  Ajustice  of  the  peace  has  jurisdic- 
tion in  a  case  where  the  original  in- 
debtedness exceeds  one  hundred 
dollars,  but  has  been  reduced  below 
that  sum  by  fair  credits,  although  the 
account  may  not  have  been  liquida- 
ted between  the  parties.    Hugunin 

v.  Nicholson,  575 

15.  That  Court  will  presume  that  a 
credit  allowed  on  an  account  by  the 
plaintiff  in  a  suit  befere  a  justice  of 
the  peace,  is  a  fair  one,  until  the 
contrary  is  shown.  Ibid. 

General  Powers,  <fcc. 


16.  Acts  of  official  misconduct  by  jus- 
tices of  the  peace,  done  with  cor- 
rupt motives,  are  indictable  offen- 
ces. An  indictment  charging  that 
the  defendant,  ajustice  of  the  peace, 
took  up  certain  estray  animals,  spec- 
ifying the  number  and  kind,  and 
corruptly  caused  the  same  to  be  ap- 
praised before  himself  as  such  jus- 
tice, is  substantially  good.  Wicker- 
sham  v.  The  People, 


128 


17.  Where  a  suit  is  brought  before  a 
justice  of  the  peace,  which  termin- 
ates in  a  final  judgment  on  the 
merits,  there  both  parties  shall  be 
precluded  from  further  litigation  in 
relation  to  all  matters  that  might 
have  been  decided  in  that  case. 
McKinney  v.  Finch,. 


152- 


18.  Where  two  distinct  suits  are 
brought  before  the  same  justice,  on 
the  same  day,  upon  two  demands 
which  might  be  consolidated  into 
one  suit,  and  which  when  thus  con-  ' 
solidated,  would  not  exceed  $100, 
and  one  suit  is  dismissed,  and  judg- 
ment is  rendered  in  the  other,  the 
proceedings  are  regular.  Ibid'. 
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19.  The  dismissal  of  a  suit  by  a  justice 
of  the  peace,  is  in  effect  a  nonsuit, 
and  does  not  bar  a  subsequent  suit 
for  the  same  demand,  or  for  a  differ- 
ent cause  of  action.  Ibid. 


20.  A  non-resident  plaintiff  cannot  in- 
stitute a  suit  before  a  justice  of  the 
peace,  until  he  has  given  a  bond  for 
costs,  although  he  sue  for  the  use  of 
a  resident.  The  statute  in  relation 
to  costs  in  the  Circuit  Court,  in  like 
cases,  is  different.  Seward  v.  Wil- 
son, 19*2 


21.  An  assignor  ol  a  note,  is  not  the 
adverse  party  contemplated  by  the 
statute  permitting  a  party  to  prove 
his  demand  by  the  adverse  party, 
&c,  in  a  trial  before  a  justice  of  the 
peace.    Arnold  v.  Johnson,, 


196 


22.  It  cannot  be  denied  that  a  con- 
stable is  liable  where  he  has  wilfully 
neglected  or  refused  to  execute  law- 
ful process  issued  upon  a  judgment 
rendered  by  a  justice  of  the  peace, 
in  a  case  where  he  had  jurisdiction 
of  the  subject  matter  litigated  ;  but 
to  enforce  this  liability,  it  is  not 
only  necessary  for  the  declaration  to 
allege  generally  that  the  magistrate 
had  jurisdiction,  but  it  should  set 
out  specifically  the  kind  of  action, 
and  extent  of  the  plaintiff's  claim, 
in  order  to  show  to  the  Court  that 
the  justice  had  jurisdiction.  Robin- 
son v.  Harlan, 


3.  The  obvious  intention  of  all  the 
legislation  with  respect  to  proceed- 
ings before  justices  of  the  peace,  is 
to  simplify  the  proceedings,  and  dis- 
pense with  all  form  and  technicality 
consistent  with  a  fair  trial  of  causes 
upon  their  merits.  Dedtnan  v.  Bar- 
ber, 


24.  The  notice  required  by  §  5  of  the 
"Act  to  amend  art  act  concerning  Jus- 
tices of  the  Peace  and  Constables"  in 
order' to  enable  a  party  to  prove  his 
demand,  discount  or  set-off  by  the 
testimony  of  the  adverse  party,  or  in 
case  of  his  absence  or  refusal  to  be 
sworn,  by  his  own  oath,  must  be 
given  to  the  adverse  party  personally. 
A  notice  to  his  attorney,  is  not  suffi- 
cient.    Carver  v.  Crocker, 


25.  A  summons  from  a  justice  of  the 
peace  to  the  defendant,  to  an6wer 
"for  a  violation  of  an  ordinance  of 
said  town  relative  to  nuisances,"  is 
informal  and  insufficient.  Isratlet  al. 
v.  Town  of  Jacksonvil le, 


26.  The  appointment  of  a  constable 
pro  tern,  by  a  justice  of  the  peace,  to 
execute  process,  under  §  51  of  the 
"Act  concerning  Justices  of  the  Peace 
and  Constables, "'must  be  made  by  en- 
dorsement upon  the  back  of  the  pro- 


cess. An  appointment  upon  a  sepa- 
rate piece  of  paper,  is  not  a  compli- 
ance with  the  act.  Gordon  v.  Knapp 
etal.  488 


27.  The  statute  specifies  but  two  cases 
in  which  a  justice  of  the  peace  is  au- 
thorized to  appoint  a  constable  pro 
tern.  The  one  is  to  execute  criminal 
process,  where  the  accused  is  likely 
to  escape  ;  and  the  other  is  to  exe- 
cute civil  process,  where  goods  and 
chattels  are  about  to  be  removed 
before  an  application  can  be  made 
to  a  qualified  constable.  In  the  lat- 
ter case,  as  a  pre-requisite  to  the 
power  of  appointment,  it  must  be 
shown  that  goods  and  chattels  are 
about  to  be  removed. 


28.  A  justice  of  the  peace  cannot  ap- 
point a  constable  pro  tern,  to  serve  a 
summons  or  other  personal  notice, 
in  a  civil  suit.  The  statute  refers  to 
an  execution  or  attachment. 
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Ibid. 


Ibid. 


29.  Senible,  That  where  a  justice  of 
the  peace  or  other  inferior  officer, 
acts  in  a  case  where  he  is  not  au- 
thorized to  act,  the  proceedings  are 
not  only  irregular,  but  void.  Ibid 


30.  In  proceedings  under  the  "Act 
regulating  Jnclosures"  it  is  neccesa- 
ry  that  the  justices  of  the  peace  be- 
fore whom  proceedings  are  had, 
should  notify  the  defendant  of  the 
same.    Hollidaij  v.  Swailes, 


515 


31.  Where  the  plaintiff  brought  an  ac- 
tion before  a  justice  of  the  peace, 
upon  a  bond  made  by  the  defendant 
while  an  infant,  and  upon  the  trial 
the  defendant  pleaded  and  proved 
his  infancy  in  bar;  and  thereupon 
the  plaintiff  made  oath  that  he  knew 
of  no  witness  by  whom  he  could 
prove  the  defendant's  agreement 
since  he  became  of  age,  to  pay  him 
$  18  in  full  of  the  bond,  except  by  his 
own  oath,  or  that  of  the  delendant, 
and  prayed  that  the  defendant  might 
be  sworn,  which  the  Court  refused 
to  allow:  Held  that  the  Court  decid- 
ed correctly,  because  the  proof,  if 
admitted,  would  have  proved  a  dif- 
ferent cause  of  action  from  that  up- 
on which  the  suit  was  brought.  Bliss 
tt  al.  v.  Perryman, 


32.  A  transcript  of  a  judgment  of  a  jus- 
tice of  the  peace  of  Wayne  county,  in 
Indiana,  purported  to  be  certified  by 
his  successor  in  office,  and  the  clerk 
of  the  Circuit  Court  of  Wayne  coun- 
ty certified  as  to  the  capacity  of  said 
successor  in  office,  and  the  judge  of 
the  sixth  Judicial  Circuit  in  Indiana, 
certified  as  to  the.  capacity  of  the 
said  clerk:  Held  that  in  the  absence 
of  proot  that  the  statute  of  Indiana 
authorized  the  clerk  to  give  such  cer- 


484 
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tificate,  he  could  not  give  a  certifi- 
cate in  such  a  case,  that  would  be 
evidence  in  a  court  of  justice.  Tra- 
der etal.Y.  McKee,  558 


33.  A  justice  of  the  peace  has  no  au- 
thority to  render  a  judgment  against 
any  defendant  who  is  not  served  with 
process,  although  one  of  the  defend- 
ants is  regularlV  served.  Maxcy  v. 
Padfleld,  590 

34.  The  Circuit  Court  cannot  amend 
the  papers  on  appeal  from  the  judg- 
ment of  a  justice  of  the  peace,  by 
striking  out  the  name  of  one  of  the 
defendants  in  the  Court  below.  Ibid. 


See    Appeal  ;    Attachment  ;  Con- 
stable :  Certiorari. 


LAND  AND  LAND  SALES. 


See   Ejectment  : 
Public  Lands; 


Improvements 
Trespass. 


LANDLORD  AND  TENANT. 


1.  A  landlord  who  has  distrained  upon 
the  goods  of  his  tenant,  has  a  suffi- 
cient interest  in  them  to  enable  him 
to  be  the  claimant  of  the  same  on  a 
trial  of  the  right  of  property,  if  they 
are  subsequently  taken  in  execu- 
tion.    Grimslcy  'et  al.  v.  Klein, 


.  Semite,  That  any  person  having  an 
interest  in  goods  and  chattels,  may 
be  a  claimant  of  the  same,  and  have 
a  trial  of  the  right  ot  property  be- 
tween the  creditor  in  an  execution 
levied  on  the  same,  and  himself. 

.  The  statute  of  the  State  of  Illinois, 
in  relation  to  forcible  entry  and  de- 
tainer, is  more  comprehensive  than 
the  English  act.  It  authorizes  the 
action  to  be  maintained  against  a 
lessee  who  holds  over,  after  the  de- 
termination of  his  lease,  whether  he 
holds  by  force  or  not,  provided  the 
lessor  has  given  him  notice  to  quit. 
Mason,  v.  Finch, 

See  Use  and  Occupation 


LAND  OFFICE. 

See  Evidence,  4, 12, 14,  36,  41. 

LARCENY. 

See  Criminal  Law,  15. 

LAW. 

See  Office  and  Officer. 

LEGISLATURE. 

See  Office  and  Officer. 


343 


ma. 
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LEVY. 

See  Evidence,  8.  9. 

LEX  LOCI. 


1.  The  law  of  the  State  where  the  land 
is  situated,  is  to  govern  both  as  to 
the  form  «f  the  remedy  and  the  evi- 
dence of  title.  McUmmell  v.  Wilcox,     344 


2.  No  principle  is  better  settled,  than 
that  the  laws  of  the  country  where 
the  contract  is  made,  shall  govern 
its  construction,  and  determine  its 
validity.    Stacy  v.  Baker,  417 


3.  Where  a  note  was  made  in  Ken- 
tucky, the  laws  of  which  State  allow 
the  same  defence  to  be  made  against 
a  note  in  the  hands  of  an  assignee, 
whether  assigned  before  or  alter  it 
becomes  due,  that  may  be  made 
against  the  original  holder  or  payee, 
and  suit  was  brought  upon  said  note 
in  Illinois  against  the  administrator 
of  the  maker,  who  had  removed  to 
this  State  :  Held  that  the  laws  of 
Kentucky  at  the  time  of  the  making 
and  assignment  of  the  note,  should 
be  the  rule  of  decision,  and  the  de- 
fendant might  avail  himsell  of  any 
defence  that  he  could  have  availed 
himself  of,  if  the  suit  had  been  prose- 
cuted in  Kentucky.  Ibid. 

4.  The  existing  laws  of  a  State  at  the 
time  of  the  making  and  assignment 
of  a  promissory  note  form  aportion 
of  the  contract,  and  the  liability  of 
the  maker  should  be  determined  un- 
der them.  Ibid. 


See  Ejectment. 


LIENS. 


1.  A  mortgage  creditor  has  a  specific 
lien  on  the  mortgaged  premises, 
which  is  not  affected  oy  the  solven- 
cy or  insolvency  of  the  intestate's 
estate.    Menard  v.  Marks,  25 

2.  A  judgment  of  a  Circuit  Court  cre- 
ates no  lien  upon  lands  beyond  the 
limits  of  the  county  in  which  such 
judgment  is  rendered.    Bustard  et 

al.  v.  Moriison  etal.  235 


3.  If  by  lapse  of  time,  or  his  own  neg- 
ligence, a  party  loses  his  lien,  a  Court 
ot  Chancery  cannot  aid  him  by  ex- 
tending the  lien  beyond  the  period 
limited  by  law.  Ibid. 

4.  The  statute  makes  judgments  of  the 
Circuit  Court  a  lien  upon  all  the 
lands  of  the  defendant  within  its  ju- 
risdiction. No  sale  or  transfer  of 
these  lands  after  judgment,  will  ex- 
empt them  from  the  operation  of  an 
execution  at  any  time  within  seven 
years.  Ibid. 
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LIMITATION  OF  ACTIONS. 


See  Statute  of  Limitations. 


MANDAMUS. 


1.  Where  the  Circuit  Court  granted  a 
continuance  because  an  account  was 
not  filed  with  a  declaration  upon  a 
promissory  note, — which  also  con- 
tained the  usual  common  counts — 
although  the  plaintiff  offered  to  file 
a  stipulation  that  he  claimed  to  re- 
cover only  upon  the  note  which  was 
filed  with  the  declaration  ten  days 
before  the  session  ot  the  Court,— 
unless  the  plaintiff  would  strike  the 
common  counts  out  of  his  declara- 
tion, the  Supreme  Court  granted  a 
peremptory  writ  of  mandamus  to 
the  judge  of  the  Circuit  Court,  com- 
manding that  Court  to  proceed  with 
the  cause  without  requiring' the  ac- 
count to  be  filed.  The  People  v, 
Pearson,  458 


2.  Semble,  That  where  a  notice  of  an 
application  for  a  writ  ot  mandamus 
to  a  judge  of  the  Circuit  Court,  is 
served  upon  the  opposite  party  in 
interest,  and  the  judse  of  the  Court, 
and  the  law  is  plain,  the  Court  will 
grant  a  peremptory  writ  in  the  first 
instance.  Ibid. 


3.  Where  the  Circuit  Court  granted  a 
continuance  because  an  account  was 
not  filed  with  the  declaration  on  a 
bill  of  exchange,  which  contained  a 
special  count  and  the  common  mon- 
ey counts,  although  the  declaration 
and  a  copy  of  the  bill  declared  on, 
were  filed  more  than  ten  days  pre- 
vious to  the  session  of  the  Court, 
the  Supreme  Court  granted  a  writ 
of  mandamus  to  the  judge  of  the 
Circuit  Court,  directing  him  to  re- 
scind the  order  for  a  continuance, 
and  proceed  with  the  cause  upon 
the  merits,  without  requiring  the 
plaintiff  to  file  an  account  under  the 
money  counts.  The  People  v.  Pear- 
son, 473 

4.  It  is  competent  for  the  legislature 
to  repeal  a  law  creating  an  office, 
before  the  expiration  of  the  term  of 
office  of  the  incumbent ;  and  after 
such  repeal  the  officer  iB  entitled  to 
no  further  compensation,  though 
his  term  of  office,  according  to  the 
provisions  of  the  law  under  which 
he  was  appointed,  has  not  expired. 

The  People  x.  The  Auditor,  537 


MALICIOUS  PROSECUTION 


1.  The  doctrine  is  well  settled,  that 
an  action  for  malicious  prosecution 
cannot  be  brought  before  the  first 
suit  has  been  legally  determined, 
and  it  must  be  averred  that  the  for- 


mer suit  terminated  in  the  present 
plaintiff's  iavor.  A  legal  conclusion 
of  the  suit  must  be  shown.  If  the 
suit  be  proved  not  to  have  been  de- 
termined in  the  manner  alleged,  it 
is  a  good  ground  of  nonsuit.  Feazle 
Y.  Simpson  et  al.  30 

2.  In  actions  for  malicious  prosecu- 
tions, it  is  a  rule  of  law  that  there 
must  be  both  malice  and  a  want  of 
probable  cause, to  justify  a  recovery. 
Leidig  v.  liaivson,  272 

3.  In  an  action  for  malicious  prosecu- 
tion, the  defendant  may  give  in  evi- 
dence any  facts  which  show  that  he 
had  probable  cause  for  prosecuting, 
and  that  he  acted  in  good  faith  on 

the  ground  of  suspicion.  Ibid. 

4.  The  gist  of  the  action  for  malicious 
prosecution,  is,  that  the  prosecutor 
acted  maliciously,  and  without  pro- 
•bable  cause.  If  there  is  no  malice, 
or  if  there  is  probable  cause,  the  ac- 
tion will  not  lie.  Ibid. 


.  In  an  action  for  the  malicious  pros- 
ecution of  the  plaintiff  on  a  charge 
of  perjury  in  making  a  complaint 
before  a  justice  of  the  peace,  that 
the  defendant  had  committed  a  lar- 
ceny, the  defendant  asked  the  fol- 
lowing question  of  a  witness,  who 
was  his  counsel  before  the  justice  ; 
"  Did  the  defendant  understand,  on 
the  trial  before  the  justice,  that  he 
was  answering  to  a  prosecution  for 
stealing  ?"  Held  that  the  question 
was  improper.  Ibid. 


MARRIAGE  LICENSE. 

See  Evidence,  55. 

MASTER  AND  SERVANT. 

See  Negroes  and  Mulattoes. 

MILITIA. 


1.  No  appeal  or  writ  of  certiorari  can 
be  taken  from  the  judgment  of  a  jus- 
tice of  the  peace,  in  a  suit  brought 
to  recover  an  assessment  upon  a 
member  of  a  class,  made  under  §  45 
of  the  Militia  Law.     Yunt  v.  Brown,    264 


III.  Rep.  Vol  2 


MILLS. 


.  In  an  action  by  C.  against  L.,  for 
erecting  a  dam  across  a  navigable 
stream, which  obstructed  its  naviga- 
tion, and  by  means  of  which  C.'s 
boat  and  boat  load  of  co-"n  were  lost, 
the  defendant  asked  a  witness 
"Whether  there  was  not  another 
mill-dam  across  said  river  below  the 
defendant's  mill-dam,  erected  in 
violation  of  law,  which  was  higher 
than  the  defendant's  mill-dam  ;  and 
whether  said  lower  dam  would  not 
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have  prevented  plaintiff  from  pro- 
ceeding to  the  lower  markets  of 
Natchez  or  New  Orleans,  as  it  was 
late  in  the  season,  and  no  other  tide 
might  take  place  in  the  river  during 
that  season,  even  if  the  plaintiff 
could  have  gone  over  the  defend- 
ant's mill-dam:"  Held  that  the  ques- 
tion was  illegal  and  improper.  Clark 
v.  Lake, 

See  Obstruction. 


MINORS. 


■2-1U 


See  Infants. 


MISCHIEVOUS  ANIMALS. 

1.  The  owner  of  a  dog  of  a  mischievous 
and  ferocious  disposition,  if  he  per- 
mit it  to  go  at  large,  knowing  that  it 
has  done'mischief  in  the  destruction 
of  one  kind  of  animals,  will  be 
liable  for  the  destruction  of  other 
animals  by  the  same  dog,  though  of 
a  different  species.  Pickering 
Orange, 


.  The  law  is  well  settled,  that  where 
a  person  negligently  keeps  a  dog  or 
other  animal,  which  is  known  to 
him  to  be  of  a  savage  and  ferocious 
disposition,  he  is  accountable  for  all 
the  injury  it  may  do  to  other  animals. 
Pickering  v.  Orange, 

MISTAKE. 


1.  It  would  be  clearly  unjust  to  permit 
a  party  to  assign  his  own  mistake  as 
error.  Glemson  et  al.  v.  State  Bank 
of  Illinois, 

2.  A  mistake  in  making  up  the  record 
of  a  cause  may  be  corrected  at  a  term 
subsequent  to  that  at  which  the  same 
was  disposed  of.  Mitcheltree  v. 
Sparks, 


338 
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122 


3.  The  name  "Nathan'"  was  erased, 
and  "  Matkew  "  inserted,  in  a  record 
at  a  subsequent  term.  Pj'ul. 

MONEY  HAD   AND   RE- 
CEIVED. 

See  action. 

MORTGAGE. 


1.  A  mortgage  creditor  has  a  specific 
lien  on  the  mortgaged  premises, 
which  is  not  affected  by  the  solven- 
cy or  insolvency  oi  the  intestate's 
estate.    Menard  v.  Marks,  25 

2.  A  mortgage  of  lands  is  not  a  note, 
bond,  bill,  or  other  instrument  in 
writing  within  the  meaning  of  the 
act  in  relation  to  promissory  notes  ; 
and  a  want  of  consideration,  or  a 
failure  of  consideration  cannot  be 


pleaded  to  a  scire  facias  to  foreclose 
a  mortgage.  Hall  et  al.  v.  Byrne  et 
al.  140 

3.  Mortgages,  marriage  settlements, 
and  limitations  over  of  chattels,  are 
valid  against  all  persons  without  de- 
livery of  possession,  provided  the 
transferbe  bonafide,  and  the  posses 
sion  remain  with  the  person  shown 
to  be  entitled  to  it  by  the  stipula- 
tions of  the  deed.  Thornton  v.  Da- 
venport et  al.  296 

4.  The  fact  that  a  mortagage  was  exe- 
cuted upon  the  same  day' that  a  judg- 
ment was  obtained  against  the  mort- 
gagor, unaccompanied  by  other  cir- 
cumstances calculated  to  cast  suspi- 
cion upon  the  transaction,  is  not  in 
itself  sufficient  to  attach  to  it  the 
imputation  of  fraud.  Ibid. 

See  Frauds  :  Scire  Facias. 


MURDER. 

See  Indictjient,  3. 

NAVIGABLE  STREAM. 

See  Mills  ;  Obstruction. 

NEGROES   AND  MULAT- 
TOES. 


1.  A  proviso  in  a  statute  is  intended 
to  qualify  what  is  affirmed  in  the 
body  of  the  act,  section,  or  paragraph 
preceding  it.  The  proviso  of  §  3, 
Article  6,  of  the  Constitution  of  the 
State  of  Illinois,  does  not  render  the 
persons  therein  named,  subject  to 
servitude.    Boon  v.  Juliet,  258 


2.  The  children  of  negroes  and  mulat- 
toes,  registered  under  the  laws  of 
the  Territories  of  Indiana  and  Illi- 
nois, are  unquestionably  free.  Ibid. 

3.  The  act  of  ISO",  of  the  Territory  of 
Indiana,  in  relation  to  the  indentur- 
ing and  registering  of  negroes  and 
mulattoes,  is  clearly  in  violation  of 
the  Ordinance  of  1787.  and  therefore 
void.    C'hoisser  v.  Hargrave,  317 

4.  The  Constitution  of  this  State  con- 
firms only  those  indentures  of  ne- 
groes and  mulattoes,  that  were  made 
in  conformity  to  the  act  of  1807,  of 
the  Territory  of  Indiana ;  and  one  of 
the  essential  requisites  to  the  validi- 
ty of  an  indenture  under  that  act, 
was,  that  it  be  made  and  entered 
into  within  thirty  days  from  the  time 
the  negro  or  mulatto  was  brought 
into  the  Territory.  Ibid. 


NEG0TL4JBLE  INSTRU- 
MENTS. 


See      .Assignment 
Notes. 


Promissory 
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NEW  TRIAL. 


1.  Courts  will  reluctant! y  interfere  to 
set  aside  a  verdict  and  grant  a  new 
trial,  where  the  proceedings  have 
been  regular.  lYickersham  v.  The 
People,  128 

2.  An  application  to  set  aside  a  judg- 
ment by  default,  or  to  grant  a  new 
trial,  is  an  application  addressed  to 
the  discretion  of  the  Court,  and  the 
decision  of  the  Court  upon  such  ap- 
plication cannot  be  assigned  for  er- 
ror.   Harmison  v.  Clark  et  al.  131 


3.  Since  the  statute  of  1837,  an  appeal 
will  lie  from  the  decision  of  a  Cir- 
cuit Court  refusing  an  application 

for  a  new  trial.    Smith  v.  Shultz,  490 

4.  A  court  will  not  grant  a  new  trial, 
when,  in  its  opinion,  substantial  jus- 
tice has  been  done  between  the  par- 
ties, though  the  law  arising  on  the 
evidence,  would  have  justified  a  dif- 
ferent result ;  nor  will  it  upon  appli- 
cation of  the  defendant,  afford  him 
an  opportunity  of  introducing  newly 
discovered  testimony,  which  is  not 
conclusive  in  its  character,  or  is 
merely  cumulative.  Ibid. 

5.  It  is  a  well  settled  rule  of  law,  that 
in  trials  by  jury,  the  weight  of  testi- 
mony is  a  question  to  be  decided  by 
the  jury  exclusively.  The  decision, 
consequently,  cannot  be  assigned 
for  error.    Johnson  v.  Moulton. 


532 


6.  Semble,  That  on  an  application  to  a 
Circuit  Court  to  set  aside  a  verdict 
of  a  jury  because  it  is  against  the 
weight  of  testimony,  the  case  must 
be  a  flagrant  one  to  justify  the  Court 
in  disturbing  the  verdict. 


7.  The  exercise  of  the  power  to  grant 
or  refuse  an  application  to  set  aside 
a  default  and  permit  the  defendant 
to  plead,— as  also  the  granting  or  re- 
fusing of  a  motion  for  anew  hearing 
is  a  matter  of  sound  legal  discretion; 
and  the  Supreme  Court  cannot  inter- 
fere with  the  exercise  of  that  discre- 
tion by  the  Circuit  Court.  GUlet  et 
al.  v.  Stone  et  al. 


8.  The  Circuit  Court  may  set  aside  a 
defective  verdict,  and  award  a.  venire 
lie  novo,  in  a  criminal  case,  where 
the  facts  found  are  so  defective  that 
no  judgment  can  be  rendered  upon 
such  verdict.  Lawrence  et  al.  v.  The 
People, 

9.  Sernble,  That  the  Court  will  presume 
that  an  affidavit  made  upon  a  motion 
for  a  new  trial,  and  referred  to  in  the 
bill  of  exceptions  taken  upon  the 
overruling  of  the  motion,  is  true, 
unless  the  same  is  disputed  in  the 
record.    Mulford  v.  Shepard, 

10.  Semble,  That  a  motion  for  a  new 
trial  may  be  made  even  after  the  en- 


lbid. 
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try  by  the  clerk  of  final  judgment, 
if  it  be  made  at  the  term  of  the  Court 
at  which  the  first  trial  was  had.  Ibid. 


See  Criminal  Law,  14 ;  Default. 


NON-RESIDENT. 


See  Security  for   Costs  ;   Statute   of 
Limitations,  2. 


NOTE. 


See  Promissory  Notes. 


NOTICE. 

1.  The  notice  required  by  §  5  of  the 
'■'•Act  to  amend  an  act  concerning  Jus- 
tices of  the  Peace  and  Constables,"  in 
order  to  enable  a  party  to  prove  his 
demand,  discount  or  set-off  by  the 
testimony  of  the  adverse  party,  or  in 
case  of  his  absence  or  refusal  to  be 
sworn,  by  his  own  oath,  must  be 
given  to  the  adverse  party  personally. 
A  notice  to  his  attorney,  is  not  suffi- 
cient.    Carver  v.  Crocker, 


265 


2.  Surplusage  cannot  vitiate  a  notice. 
Pearce  et  al.  v.  Swan,  266 

3.  In  proceedings  under  the  "Act  re- 
gulat'mcj  Inclo&ures,"  it  is  necessary 
that  the  justices  of  the  peace  before 
whom  proceedings  are  had,  should 
notify  the  defendant  of  the  same. 
Holliday  v.  Swailes,  515 


4.  A  party  intending  to  move  to  quash 
an  execution,  should  give  the  oppo- 
site party  notice  of  his  intended 
motion.  Where  an  execution  was 
quashed  without  such  notice,  the  Su- 
preme Court  reversed  the  decision, 
and  remanded  the  cause.  Dazey  v. 
Orr  et  al.  535- 

See  Chancery.  9,  10  Mandamus,  2; 
Promissory  Notes,  34,  36,  38 ; 
Right  of  Property,  2 ;  Venue, 
2,3. 

OBSTRUCTION. 

1.  The  law  is  well  settled  that  every 
person  who  erects  an  obstruction 
across  a  public  highway,  is  liable  for 
all  the  injuries  that  result  from  it. 
It  is  consequently  no  excuse  that  an 
other  obstruction  would  have  pro- 
duced the  same  effect.  Clark  v.  Lake,     229 

OFFICE  AND  OFFICER. 

1.  It  is  competent  for  the  legislature 
to  repeal  a  law  creating  an  office,  be- 
fore the  expiration  of  the  term  of  of- 
fice of  the  incumbent ;  and  after  such 
repeal  the  officer  is  entitled  to  no 
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farther  compensation,  though  his 
term  of  office,  according  to  the  pro- 
visions of  the  law  under  which  he 
was  appointed,  has  not  expired.  The 
People  v.  The  Auditor,  537 

See  Sheriff  ;  Constable  :  Clerk. 

ORDINANCE  OF  1787. 

See  Public  Lands,  18. 

PARTIES  TO  ACTIONS. 

See  Appeal,  18  ;  Attachments,  1,  2; 
Promissory  Notes,  8,  20,  21,  22, 
27,  28,  29;  Scire  Facias,  10,  11,  12. 

PATENT. 

1.  Where  two  patents  have  issued  for 
the  same  lands  to  different  persons, 
at  different  times,  the  elder  patent  is 
the  highest  evidence  of  title,  and  so 
long  as  it  remains  in  force,  is  conclu- 
sive against  a  junior  patent.    Bru- 

7ter  v.  Mardove  et  al.  156 

2.  A  patent  cannot  he  impeached  by 
parol,  in  an  action  of  ejectment.         Ibid. 

3.  A  patent  is  not  the  title  itself,  but 
the  evidence  thereof.  Mc Connelly. 
Wilcox,  344 

PARTNERSHIP  AND  PART- 
NERS. 


.  One  co-partner  or  co-purchaser  can 
in  no  case  recover  in  an  action  for 
money  paid,  against  his  co-partner 
or  co-purchaser,  until  the  money  has 
actually  been  paid  :  nor  then  until 
the  time  of  payment  has  arrived. 
Dedman  v.  Williams, 


2.  It  may  be  doubted  whether  an  agree- 
ment between  two  or  more  individu- 
als, to  do  a  particular  piece  of  labor, 
for  which  each  is  to  receive  his  ali- 
quot part  of  the  compensation  for 
the  work,  constitutes  them  partners. 
Moreton  v.  Gately, 

3.  One  partner  cannot  confess  a  judg- 
ment in  the  name  of  his  co-partner. 
Sloo  v.  State  Bank  of  Illinois, 


154 
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4.  A  power  of  attorney  to  confess  a 
judgment,  is  usually  under  seal :  but 
if  it~be  made  without  a  seal,  still  one 
partner  cannot  by  it  bind  his  co-part- 
ner. Ibid. 


5.  Quere,  Whether  a  judgment  con- 
fessed lor  a  larger  amount  than  is 
actually  due,  can  be  valid.  Ibid. 

6.  Quere,  Whether  one  partner  can, 
after  the  rendition  of  a  judgment 
against  both  upon  a  power  of  attor- 
ney to  confess  a  judgment,  executed 
by  one  only  in  the  name  of  the  firm, 

,  without  the  knowledge  of  the  other, 


ratify  and  make  valid  such  judgment. 


Ibid. 


■  In  an  action  against  the  makers, 
upon  a  promissory  note  executed  in 
a  co-partnership  name,  one  of  the 
defendants— the  general  issue  being 
pleaded— offered  to  read  in  evi- 
dence, on  the  trial,  a  notice  of  the 
dissolution  of  the  co-partnership, 
published  in  the  Galena  Gazette,  a 
public  newspaper,  long  before  the 
execution  of  the  note.  He  after- 
wards offered  to  prove  by  a  witness, 
that  long  before  the  making  of  the 
note  in  question,  there  was  no  co- 
partnership existing  between  the 
defendants,  and  that  the  plaintiffs 
had  notice  thereof  before,  and  at  the 
time  of  the  making  of  Ihe  promissory 
note  declared  on,  which  the  Court 
rejected :  Held  that  the  evidence  was 
admissible.     Whitesides  v.  Lee  et  al. 


548 


i.  Quere,  Whether  this  would  be  the 
decision,  if  the  suit  had  been  com- 
menced and  the  plea  filed  subse- 
quently to  the  passage  of  the  act  of 
March  2, 1839,  "regulating  evidence 
in  certain  cases.'1''  Ibid'' 


See  Promissory    Note  ;   Security 
for  Costs,  3,  7. 


PAYMENT. 


1.  One  co-partner  or  co-purchaser  can 
in  no  case  recover  in  an  action  for 
money  paid,  against  his  co-partner 
or  co-purchaser,  until  the  money  has 
actually  been  paid;  nor  then  until 
the  time  of  payment  has  arrived. 
Dedman  v.  Williams, 


154 


2.  The  giving  of  a  note  is  no  payment.  Ibid, 

3.  In  relation  to  the  law  of  appropriat- 
ing payments,  where  the  debtor  pays 
generally,  the  rule  is  well  settled, 
that  the  creditor  may  apply  the  pay- 
ment to  whatever  debt  he  sees  pro- 
per, unless  there  are  circumstances 
that  would  render  the  exercise  of 
such  discretion,  on  the  part  of  the 
creditor,  unreasonable,  and  enable 
him  to  work  injustice  to  his  debtor. 
Arnold  v.  Johnson,  1% 


4.  Where  W.  held  a  note  dated  Oct. 
21,  1823,  for  $200,  made  by  M.  and 
payable  to  W..  thirty  days  after  date; 
and  another  note  for  $458,10.  dated 
Aug.  9,  1815,  signed  also  by  M.,  and 
M.  died  March  9,  1831;  and  after  M.'s 
death,  a  receipt  was  found  among  his 
papers,  given  by  W.  to  M..  in  full  of 
all  demands,  dated  Feb.  3,  1831,  and 
another  receipt  in  which  W  promised 
to  collect  a  note  for  $50,  and  to  pay 
over  the  proceeds  to  the  intestate, 
after  deducting  25  per  cent,  for  col- 
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lecting,  dated  December  25th, 
laSO :  Held  that  the  receipts  were 
prima  facie  evidence  of  the  pay- 
ment of  the  notes.  Marston  v. 
Wilcox,  270 

5.  A  receipt  in  full  of  all  demands  is 
prima  facie  evidence  of  the  pay- 
ment of  all  notes  and  claimB  exist- 
ing at  the  time  the  receipt  is  given. 

Ibid. 


PAUPER. 

See  Evidence,  5,  6. 

PENALTY. 

See  Penal  Statutes. 

PENAL  STATUTES. 


1.  Statute  penalties  are  in  the  nature 
of  punishments;  and  no  inferior 
court  or  jurisdiction  can  have  cog- 
nizance of  any  penalty  recoverable 
under  a  penal  statute,  unless  juris- 
diction be  given  to  it  in  express 
terms.    Bowers  v.  Green,  42 

2.  Justices  of  the  peace  have  no  juris- 
diction in  penal  actions,  except  in 
cases  where  such  jurisdiction  is  ex- 
pressly conferred.  Ibid. 

See  School  Fund. 


PERJURY. 

See  Criminal  Law,  1. 

PLEADING. 


1.  A  count  on  a  promissory  note,  and 
a  count  for  goods,  wares  and  mer- 
chandise sold  and  delivered,  may 
be  joined  in  the  same  declaration. 
Bogardusv.  Trial, 

2.  The  copy  of  an  agreement  or  in- 
strument in  writing,  attached  to  a 
declaration  or  filed  with  tlt,  forniB 
no  part  of  the  declaration.  Ibid; 
Pearsons  v.  Lee, 

8.  Where  a  declaration  agaiust  a  coun- 
ty contained  two  counts,  one  of 
which  charged  that  the  contract  was 
entered  into  with  the  "Commission- 
ers of  said  county,"  and  the  other 
charged  that  the  contract  was  en- 
tered into  with  the  "county  by  its 
Commissioners:"  Held  that  there  was 
no  misjoinder  of  counts  or  parties. 
Vermilion  County  v.  Knight, 


.  A  declaration  averring  that  L.,  for 
the  consideration  of  $200  to  be  paid 
by  P.,  engaged  to  attend  the  sale  of 
the  public  lands  at  C,  at  a  certain 
day  named,  and  bid  off  a  quarter 
section  of  land  provided  it  could  be 
purchased  for  eight  dollars  an  acre, 
and  averring  ihat  P.  was  ready  on 
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his  part  to  pay  the  $200.  and  that  al- 
though the  lands  sold  for  less  than 
eight  dollars  per  acre,  L.  did  not  pur- 
chase the  same,  &c,  is  good  on 
general  demurrer.    Pearsons  v.  Lee,      19S 


.  It  cannot  be  denied  that  a  constable 
is  liable  where  he  has  wilfully  neg- 
lected or  refused  to  execute  lawful 
process  issued  upon  a  judgment  ren- 
dered by  a  justice  of  the  peace,  in  a 
case  where  he  had  jurisdiction  of 
the  subject  matter  litigated  ;  but  to 
enforce  this  liability,  it  is  not  only 
necessary  for  the  declaration  to  al- 
lege generally  that  the  magistrate 
had  jurisdiction,  but  it  should  set 
out  specifically  the  kind  of  action, 
and  extent  of  the  plaintiffs  claim,  in 
order  to  show  to  the  Court  that  the 
justice  had  jurisdiction.  Robinson 
v.  Harlan,  237 


6.  In  an  action  against  the  maker  of  a 
note  or  the  acceptor  of  a  bill  of  ex- 
change, payable  at  a  specified  place, 
it  is  not  necessary  to  aver  or  prove 
a  demand  of  paymsnt  at  such  place. 
Butterfield  v.  Kinzie,  445 


7.  A  count  in  a  declaration  against  a 
purchase  of  caual  lands  or  lots,  for 
failure  to  complete  the  purchase, 
under  the  act  of  January  9th,  1836, 
must  contain  au  averment  that  the 
defendant  purchased  the  lot  at  a 
public  sale,  and  that  he  was  the 
highest  bidder  therefor.  Illinois  and 
Michigan  Canal  v.  Calhoun,  521 


.  Where  process  is  issued  to  a 
foreign  county,  the  declaration 
should  contain  an  averment  of  the 
facts  necessary  to  authorize  the  em- 
anation of  the  writ  to  such  foreign 
county.  An  averment  that  the  cause 
of  action  accrued  in  the  county 
where  the  suit  was  brought,  without 
averring  that  the  plaintiff  resided 
there  at  the  time  of  the  commence- 
ment of  the  suit,  would  not  be  suffi- 
cient.   Key  v.  Collins,  403 


9.  There  can  be  no  impropriety  in  in- 
cluding several  notes  in  one  count 
in  a  declaration,  where  each  of  the 
notes  is  of  precisely  the  same  de- 
scription. Godfrey  et  al  v.  Buck- 
master,  447 


10.  Semble,  That  in  an  action,  by  scire 
facias,  to  foreclose  a  mortgage  to  the 
School  Fund,  the  jury  may  assess  a 
penalty  of  twenty  per  cent,  upon  the 
amount  of  principal  and  interest, 
after  the  mortgage  became  due,  al- 
though there  is  no  averment  of  the 
penalty  in  the  scire  facias.  Pearsons 
v.  Hamilton  415- 


11.  Where  a  plaint  iff  relics  upon  a  new 
promise  made  after  the  defendant 
became  of  age— the  original  contract 
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having  been  made  during  infancy — 
he  should  declare  on  the  new  con- 
tract.   Bliss  et  al.w  Perry  man,  484 


12.  Where  at  the  bottom  of  a  bond 
made  by  a  principal  and  his  surety, 
a  memorandum  was  annexed,  that 
"This  bond  is  executed  by  Mr.  H. 
as  security  for  Mr.  W.,  the  princi- 
pal:"//^ that  the  fact  contained  in 
said  memorandum,  could  not  be 
pleaded  to  an  action  on  the  bond 
against  the  surety.  Held,  also,  that 
it  was  unnecessary  to  notice  the 
memorandum  in  the  declaration. 
Wilson  et  al.  v.  Campbell  et  al.  493 


13.  Several  counts  in  case,  can  be  join- 
ed in  one  declaration.  Gillet  et  al. 
v.  Stone  et  al. 


14.  An  averment  in  a  declaration, 
where  process  is  sent  to  a  foreign 
county,  that  the  cause  ol  action  ac- 
crued in  the  county  where  the  suit 
was  brought,  without  at  the  same 
time  averring  that  the  plaintiffs  re- 
side in  the  same  county,  is  not  suffi- 
cient to  give  a  Circuit  Court  juris- 
diction.    Gillet  et  al.  v.  Stone  eial.         547 


15.  The  averment  at  the  end  of  a  de- 
claration containing  several  counts, 
in  a  suit  where  process  was  sent  to  a 
foreign  county,  that  the  cause  of  ac- 
tion accrued  in  the  county  where 
the  suit  was  brought,  and  within  the 
jurisdiction  of  the  Court,  and  that 
the  plaintiffs  reside  in  said  county,  is 
sufficient  to  give  the  Court  jurisdic- 
tion.   Gillet  et  al.  v.  Stone  et  al.  539 


16.  In  an  action  by  an  endorsee  or 
payee  against  the  maker,  upon  a  pro- 
missory note  payable  at  a  specified 
time  and  place,  it  is  not  necessary  to 
aver  in  the  declaration,  or  prove  on 
the  trial,  a  presentment  of  the  note 
for  payment.  Armstrong  v.  Caldwell,      546 


17.  In  an  action  upon  a  note  given  to 
the  Commissioners  of  School  Lands 
of  a  county,  for  money  loaned  of  the 
School  Fund,  in  order  to  entitle  the 
plaintiff  to  recover  the  twenty  per 
centum  penalty  given  by  the  statute 
of  1835,  it  must  be  claimed  in  the 
declaration.    Hamilton  v.  Wright,         583 


See  Jurisdiction,  2 ; 
Prosecdtion  :  No. 
Scire  Facias.  6. 


Malicious 
34,     Post ; 


DE3IURRER. 


IS.  It  is  not  error  for  the  Court  to  give 
final  judgment  against  the  defend- 
ant, upon  sustaining  the  plaintifFs 
demurrer  to  a  bad  plea.  Clemson  et 
al.  v.  State  Bank  of  Illinois, 


19.  In  a  special  demurrer,  the  partic- 
ular exception  intended  to  be  relied 
on,  should  be  minutely  set  forth. 
Bogardus  v.  Trial,  63 


20.  In  order  to  take  advantage,  oh  de- 
murrer, of  a  variance  between  the 
note  set  out  in  the  declaration,  and 
the  copy  of  the  note  filed  with  the 
same,  oyer  should  be  craved,  and  the 
note  set  out  in  hcec  verba  in  the  de- 
murrer. Ibid 


21.  A  scire  facias  to  foreclose  a  mort- 
gage, ie  considered  both  as  process 
and  declaration :  and  the  proper 
course  to  take  advantage  of  infor- 
malities is  by  demurrer.  Marshall 
v.  Maury, 


231 


231 


22.  Upon  the  overruling  of  a  demurrer 
to  a  plea,  if  the  plaintiff  reply,  he 
thereby  waives  the  demurrer,  and 
cannot  afterwards  assign  for  error, 
that,  it  was  overruled.  Peck  v.  Bog- 
gess. 


23.  Upon  the  overruling  ol  a  demurrer 
to  a  declaration,  if  the  defendant  re- 
ply lie  thereby  waives  his  demurrer. 
Buckmaster  v.  Grundy,  310 


24.  A  demurrer  to  a  plea,  extends 
back  to  the  declaration,  and  brings 
both  under  review  before  the  Court.  Ibid  • 

25.  Where  there  is  a  general  demur- 
rer to  several  pleas,  if  any  one  of  the 

Eleas  be  good,  the  demurrer  must 
e  overruled.    Stacy  v.  Baker,  417 

26.  It  is  not  error  to  render  final  judg- 
ment upon  demurrer.  If  a  party 
wishes  to  answer  over,  he- should 
withdiaw  his  demurrer.     Godfrey  et 

al.  v.  Buckmaster,  447 

27.  Where  there  is  judgment  on  a  de- 
murrer against  the  party  demurring, 
if  he  wishes  to  avail  himself  in  the 
Supreme  Court,  of  the  grounds  rais- 
ed by  the  demurrer,  he  must  stand 
by  his  demurrer  in  the  Court  be- 
low ;  otherwise  he  will  be  preclud- 
ed from  assigning  for  error  the 
judgment  of  the  Circuit  Court. 
Gilbert  et  al.  v.  Maggord,  471 

28.  Wheie  a  demurrer  was  interposed 
to  the  replication  of  the  plaintiff  to 
on«  of  the  defendant's  pleas,  issue 
to  the  country  having  been  taken  on 
the  other  pleas,  and  the  parties 
agreed  that  both  matters  of  law  and 
fact  arising  in  the  cause,  might  be 
tried  by  the  Conrt,and  after  hearing 
the  evidence,  the  Court  gave  judg- 
ment for  the  plaintiff  for  damages 
without  expressly  overruling  the 
demurrer  :  Held  that  as  the  replica- 
tion was  sufficient,  there  was  no 
error  in  the  proceedings.    Phillips 

v.  Dana,  493 


GENERALLT. 


29.  The  granting  or  refusing  an  appli- 
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cation  to  withdraw  a  plea  and  plead 
de  novo,  rests  in  the  discretion  of  the 
Court,  demon  et  al,  v.  Slate  Bank 
qf  Illinois,  45 

30.  If  one  of  several  pleas  be  not  an- 
swered, and  the  parties  go  to  trial 
without  any  objection  on  the  part  of 
the  defendant,  the  irregularity  is 
waived.    Ross  et  at,  v.  Eeddick,  73 


31.  Where  the  issue  is  wholly  imma- 
terial, the  verdict  of  the  jury  will  be 
set  aside.  The  rule  is,  that  where 
matter,  be  it  never  so  well  pleaded, 
could  signify  nothing,  judgment 
may,  in  such  cases,  be  given  as  by 
confession.     Woods  v.  Hynes,  103 


32.  A  mortgage  of  lands  is  not  a  note, 
bond,  bill,  or  other  instrument  in 
writing  within  the  meaning  of  the 
act  in  relation  to  promissory  notes; 
and  a  want  of  consideration,  or  a 
failure  of  consideration  cannot  be 
pleaded  to  a  scire  facias  to  foreclose 
a  mortgage.  Hall  et  al.  v.  Burne  el 
al.  "  140 


33.  A  defendant  cannot  avail  himself 
of  the  statute  against  usury,  unless 
the  same  be  pleaded,  and  an  applica- 
tion be  made  to  the  Court  where  the 
cause  is  pending,  for  the  benefit  of 

the  act.    Murry  v.  Crocker,  212 

34.  In  an  action  of  covenant  for  a  fail- 
ure to  convey  lands,  it  is  not  neces- 
sary to  aver  or  prove  a  considera- 
tion.   Buckmaster  v.  Grundy,  310 

35.  A  seal  imports  a  consideration.       Ibid. 

36.  Semble,  That  a  want  of  considera- 
tion may  be  pleaded  to  an  action  up- 
on a  bond  for  the  conveyance  of 
lands.  Ibid. 


37.  In  cases  of  independent  covenants, 
a  plea  of  readiness  to  perform,  with- 
out averring  an  offer  of  perform- 
ance, is  bad,  and  furnishes  no  ex- 
cuse for  the  non-performance.  Ibid. 


38.  The  plea  of  non  est  factum  may  be 
interposed  in  an  action  of  covenant, 
without  being  verified  by  affidavit; 
and  under  itthe  defendant  may  avail 
himself  of  any  legal  defence  that  he 
could  have  done  at  common  law,  ex- 
cept merely  denying  or  disproving 
the  execution  of  the  instrument  de- 
clared on.   Longley  et  al.  v  Xorvall, 


39.  In  an  action  of  covenant  there  is 
no  plea  which  can  strictly  be  termed 
the  general  issue  ;  but  the  general 
issue  in  debt,  is  correctly  used  to 
answer,  under  the  statute,  the  same 
end  it  does  in  debt. 


40.  Applications  to  amend  the  plead' 
inga  in  a  cause,  are  addressed  to  the 
sound  discretion  of  the  Court,  and 
the  allowance  of  such  applicat.ocs 


359 


Ibid. 


cannot  be  assigned  for  error.  Phil- 
lips v.  Dana,  498 

41.  The  words  owner  and  proprietor, 

are  insufficient  in  a  petition  for  dow- 
er, as  descriptive  of  the  estate  of 
the  deceased  husband  of  the  peti- 
tioner. They  do  not  technically, 
nor  by  common  usage,  describe  an 
estate  in  fee  simple,  or  fee  tail, 
Davenport  et  al.  v.  Farrar,  314 

.42.  When  a  party  comes  into  a  court 
of  justice,  it  is  incumbent  upon  him 
to  exhibit  a  right  to  recover,  in  clear 
and  legal  language,  otherwise  the 
court  cannot  grant  tie  relief  sought.  Ibid. 


43.  A  petition  for  dower,  should  state 
such  facts  as  would  show  that  the 
husband  of  the  petitioner  was  pos- 
sessed of  such  an  estate  as  is  con- 
templated by  the  statute.  Ibid. 

44.  In  an  action  for  forcible  entry  and 
detainer,  the  description  of  the  pre- 
mises in  the  affidavit,  was  as  follows: 
"The  premises  enclosed  by  us,  situ- 
ate in  the  county  of  Cook,  and  State 
of  Illinois,  being  the  same  on  which 
you  now  reside,  containing  about 
one  hundred  acres,  more  or  less,  and 
commonly  called  North  Grove:*' 
Held  that  the  description  was  suffi- 
cient.   Atkinson  v.  Lester  et  al. 


407 


45.  Where  the  record  of  a  cause  stated 
that  "the  defendant  filed  his  plea, 
and  the  plaintiff  joined  thereto,"  but 
the  plea  and  joinder  were  not  on 
file,  and  copies  of  the  same  were  not 
given  in  the  record:  Held  that  the 
inference  was,  that  the  issue  was  an 
issue  to  the  country.  Archer  v.  Spill- 
man  et  al. 


553 


46.  Where  the  pleadings  in  a  cause  are 
lost,  the  Court  should  permit  the 
parties  to  plead  de  novo.  Ibid. 

47.  Infancy  is  not  a  dilatory  plea. 
Greer  v.  Wheeler,  554 

48.  Where  a  motion  is  made  in  the 
Court  below,  to  set  aside  an  issue  as 
immaterial,  the  fact  should  be  stated 
in  a  bill  of  exceptions.    Burlingame 

et  al.  v.  Turner,  58S 

49.  It  is  not  the  duty  of  the  Circuit 
Court,  of  its  own  motion,  to  set  aside 

an  immaterial  issue.  Ibid. 

50.  Amotion  to  set  aside  an  immaterial 
issue,  must  be  made  in  the  Court 
where  the  verdict  is  rendered,  if  the 
party  wishes  to  raise  the  question  in 

the  Supreme  Court.  Ibid. 

See   No.  12,    Ante ;    Appearance  ; 
Chancery;  Declaration,  7. 


POSSESSION. 

1.  In  actions  of  trespass  quare  clausum 
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/regit,  the  law  is  well  6ettled,  that 
possession  of  the  close  is  sufficient 
to  sustain  the  action  against  any  per- 
son who  shall  enter  upon  that  pos- 
session, except  the  owner.  Webb  v. 
Sturtevant,  181 

2.  The  possession,  where  that  alone  is 
relied  on,  must  be  an  actual  and  not 

a  constructive  possession.  Ibid. 

3.  The  mere  entry  upon  a  tract  of  land 
without  any  color  of  title,  and  en- 
closing a  small  part  of  it,  does  not, 
of  itself,  constitute  an  actual  posses- 
sion of  any  more  land  than  is  en- 
closed. Ibid. 

See  Fraud  ;  Promissory  Notes,  7. 


POWERS. 

See  Construction  of  Statutes. 

POWER  OF  ATTORNEY. 

1.  Where  a  supersedeas  bond  purport- 
ed to  be  executed  by  a  person  as  at- 
torney in  fact,  in  the  name  of  his 
principal,  and  the  authority  of  the 
attorney  did  not  appear:  Held  that 
the  Court  would  presume  that  the 
attorney  had  authority  to  execute 
the  bond,  unless  his  authority  was 
questioned  by  affidavit.  Campbell  et 
al.  v.  State  Bank  of  Illinois,  423 


2.  A  power  of  attorney  to  confess  a 
judgment,  is  usually  under  seal ;  but 
if  it  be  made  without  a  seal,  still  oue 
partner  cannot  by  it  bind  his  co- 
partner. Sloo  v.  State  Bank  of  Bli- 
nds, 428 

3.  Quere,  Whether  a  judgment  con- 
fessed for  a  larger  amount  than  is 
actually  due,  can  be  valid.  Ibid. 

4.  Quere,  Whether  one  partner  can, 
alter  the  rendition  of  a  judgment 
against  both  upon  a  power  of  attor- 
ney to  confess  a  judgment,  executed 
by  one  only  in  the  name  of  the  firm, 
without  the  knowledge  of  the  other, 
ratify  and  make  valid  such  judg- 
ment. Ibid. 

See  Attorney. 


PRACTICE  IN  THE  CIRCUIT 
AND  MUNICIPAL  COURTS. 


it  is  in  the  option  of  the  plaintiff  in 
execution  to  resort  to  whichever  he 
pleases.  Ibid. 


3.  Under  the  general  issue,  in  an  ac- 
tion by  an  administrator,  proof  that 
the  plaintiff  had  received  letters  of 
administration  upon  the  estate  of  his 
intestate,  is  unnecessary.  The  fact 
whether  he  was  or  was  not  an  ad- 
ministrator, is  not  put  in  issue.  Mc- 
Kinley  v.  Braden,  64 

4.  If  one  of  several  pleas  be  not  an- 
swered, and  the  parties  go  to  trial 
without  any  objection  on  the  part  of 
the  defendant,  the  irregularity  is 
waived.    Boss  et  al.  v.  Beddick,  73 

5.  Where  the  issue  is  wholly  immate- 
rial, the  verdict  of  the  jury  will  be 
set  aside.  The  rule  is  that  where 
matter,  be  it  never  so  well  pleaded, 
could  signify  nothing,  judgment 
may,  in  such  cases,  be  given  as  by 
confession.     Woods  v.  Hynes,  103 

6.  Whether  a  written  contract  contains 
a  condition  precedent  or  not,  is  a 
question  of  law  for  the  Court  to  de- 
cide :  and  it  is  not  a  matter  for  the 
consideration  of  the  jury.     Crocker 

v.  Goodsell  et  al.  107 


7.  An  alteration  of  the  process  of  the 
Court,  between  its  delivery  by  the 
clerk  to  the  party  or  his  attorney, 
and  its  reception  by  the  sheriff,  is 
illegal,  and  highly  improper.  The 
People  v.  Lamborn,  123 

8.  If  judgment  be  rendered  by  default, 
against  a  defendant  who  has  not  been 
served  with  process,  the  proceedings 
are  coram  i ion  jv dice.  But  the  rever- 
sal of  such  a  judgment  does  not 
affect  the  rights  of  the  plaintiff  be- 
low.   Ditch  v.  Edwards,  127 


1.  In  proceedings  against  a  sheriff,  un- 
der §  30  of  the  practice  act,  by  mo- 
tion for  failing  to  pay  over  money 
collected  by  him  on  execution,  the 
judgment  should  be  for  the  amount 
collected,  and  interest  thereon,  at 
the  rate  of  twenty  per  centum  per 
annum.    Beaird  v.  Foreman,  40 

2.  The  remedy  given  by  §  14  of  the 
"Act  concerning  Sheriffs  and  Coro- 
ners,''' is  a  distinct  remedy  from  that 
given  by  §  30  of  the  practice  act ;  and 


9.  Objections  to  jurors  if  known  should 
be  made  before  trial.  Wickersham 
v.  The  People, 


12S 


10.  Exceptions  taken  upon  the  first 
trial,  a  new  trial  being  granted  and 
had,  cannot  avail  the  party  except- 
ing. In  order  to  be  available,  the 
exceptions  should  have  been  renew- 
ed on  the  last  trial  (if  the  same 
ground  of  exception  occurred).  Har- 
miso/i  v.  Clark  et  al.  131 


11.  It  is  too  late  to  make  an  application 
to  set  aside  a  default,  after  one  term 
of  the  Court  has  intervened  between 
the  term  at  which  the  default  was 
taken,  and  that  at  which  the  motion 
was  made.  Garner  et  al.  v.  Cren- 
shaw, 143 


12.  A  defendant  by  suffering  judgment 
to  go  by  default,  is  out  ofCourt,  and 
has  no  right  to  except  to  testimony. 
He  is  however  permitted  to  cross- 
examine  the  witnesses,buthe  cannot 
introduce  testimonv,  or  make  a  de- 
fence to  the  action.  Should  improper 
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testimony  or  wrong  instructions  be 
given,  the  proper  course  is  to  apply 
to  the  Court  to  set  aside  the  inquisi- 
tion, and  grant  a  new  inquest.  Bai- 
ley et  at.  v.  Morton,  213 


13.  The  remedy  given  by  statute. to  col- 
lect fees  by  making  out  a  fee  bill  and 
delivering  it  to  an  officer,  is  a  cumu- 
lative remedy,  but  it  does  not  take 
away  the  common  law  remedy  by 
suit. 


14.  The  reasons  filed  by  a  party,  as  the 
foundation  for  a  motion  in  a  Cir- 
cuit Court,  do  not  thereby  become  a 
part  of  the  record.  To  make  them 
a  part  of  the  record,  they  should  be 
embodied  in  a  bill  of  exceptions. 
Vanlandingham  v.  Fellows  et  al. 


Ibid. 


233 


15.  If  any  irregularity  take  place  in 
the  execution  of  a  writ  of  inquiry, 
the  proper  way  is  to  apply  upon  af- 
fidavit, to  the  Circuit  Court,  to  set 
the  inquest  aside.  Ibid. 


16.  A.  writ  of  inquiry  may  be  executed 
in  vacation  as  well  as  in  term  time. 
It  may  be  executed  at  any  place  with- 
in the  sheriffs  bailiwick.  The  sta- 
tute has  not  changed  the  common 
lawin  this  respect.  Ibid. 

17.  Where  a  cause  has  been  referred 
by  a  rule  of  Court,  it  is  incumbent 
on  the  party  objecting  to  the  report 
of  the  referees,  to  show  by  affidavit 
that  some  irregularity  has  occurred. 
In  the  absence  of  such  proof,  their 
proceedings  will  be  deemed  to  have 
been  regular.  It  is  to  be  presumed 
that  the  requisite  forms  have  been 
observed,  in  a  case  like  the  present, 
without  a  recital.      Vanlandinghan 

v.  Lowery.  240 


18.  The  course  to  be  pursued  in  a  case 
tried  by  the  Court  without  a  jury, 
where  the  defendant  supposes  that 
the  plaintiff  has  failed  to  support  his 
action,  is  to  move  the  Court  to  non- 
suit the  plaintiff,  or  to  demur  to  the 
testimony.  If  he  does  neither,  and 
goes  on  and  gives*fevidence,  the  of- 
fice of  the  judge  is  then  completely 
merged  into  that  of  a  juror,  and  his 
decision,  if  wrong,  can  only  be  re- 
viewed in  the  same  manner  as  the 
wrong  verdict  of  a  jury,  to  wit,  by 
application  for  a  new  trial.  Gilmore 
v.  Ballard, 


252 


19.  Where,  after  pleading,  a  defendant 
stipulated  that  judgment  might  go  as 
by  default,  on  his  failure  to  file  a  pa- 
per on  a  given  day :  and  on  such  fail- 
ure, judgment  was  entered  notwith- 
standing the  plea  :  Held  that  there 
was  no  error.    Foster  v.  Filley, 


9.  Where  judgment  is  rendered  for  the 
plaintiff  on  demurrer  to  the  defend- 
ant's plea,  the  plaintiff  may  have  an 
inquest  to  ascertain  the  damages,  or 


256 


he  may  waive  this  and  take  judg- 
ment for  nominal  damages.  Boon 
v.  Juliet.  258 


21.  When  the  process  by  which  a  court 
obtains  jurisdiction  of  a  cause  is  ir- 
regular, if  no  objection  is  made,  the 
irregularity  is  waived.     Pearce  et  al. 

v.  Swan,,  266 

22.  Upon  the  overruling  of  a  demurrer 
to  a  plea,  if  the  plaintiff  reply,  he 
thereby  waives  the  demurrer,  and 
cannot  afterwards  assign  for  error 
that  it  was  overruled.  Peck  v.  Bog- 
gess,  281 :  Buckmaster  v.  Grundy,         310 

23.  Unless  a  party  excepts  to  instruc- 
tions in  the  Court  below,  he  cannot 
assign  them  for  error  in  the  Supreme 
Court.  Ibid. 

24.  When  a  party  comes  into  a  court 
of  justice,  it  is  incumbent  upon  him 
to  exhibit  a  right  to  recover.in  clear 
and  legal  language,  otherwise  the 
Court  cannot  grant  the  relief  sought. 
Bavenpoit  v.  Farrar,  314 

25.  A  petition  for  dower,  should  state 
such  facts  as  would  show  that  the 
husband  of  the  petitioner  was  pos- 
sessed of  sueh  an  estate  as  is  con- 
templated by  the  statute.  Ibid. 


26.  Where  a  cause  is  dismissed  upon 
motion  of  the  plaintiff,  it  should  be 
at  his  costs.    Kinman  v.  Bennett, 
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27.  Where  the  record  of  the  Circuit 
Court  does  not  show  for  what  cause 
an  appeal  was  dismissed,  and  a  judg- 
ment for  costs  is  rendered  against 
the  appellant,  the  judgment  will  be 
reversed.  Ibid. 


28.  A  judgment  by  default  is  irregular, 
unless  it  appear  by  a  return  on  the 
process,  that  it  had  been  served,  and 
on  what  day  the  service  was  made. 
The  reversal  of  a  judgment  by  de- 
fault, where  process  from  the  Court 
below  had  not  been  served  on  the 
defendant  in  that  Court,  does  not 
prejudice  any  future  proceedings, 
Garrett  v.  Phelps, 
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29.  Where  a  writ  is  tested  in  the  name 
of  a  person  who  was  not,  at  the  date 
of  the  test,  judge  of  the  Court,  the 
objection  can  be  taken  advantage  of 
only  by  motion  in  the  Court  lrom 
which  the  process  issued.  The  mis- 
take cannot  be  assigned  for  error  in 
this  Court     Beaubien  v.  Barbour, 

30.  Where  the  record  shows  that  a  plea 
was  filed  and  judgment  by  default 
rendered  on  the  same  day.  the  judg- 
ment will  be  reversed.  The  Court 
will  not  presume  that  the  plea  was 
filed  after  the  judgment  was  render- 
ed.   Lyon  v.  Barney, 

31.  After  plea  of  not  guilty  has  been 
filed,  putting  a  cause  at  issue,  the 
Court  cannot  on  calling  of  thedefend- 
ants,  render  a  judgment  by  default: 
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a  jury  should  be  empanelled,  and  a 
trial  had,  in  the  same  manner  as  if 
the  defendants  had  answered  when 
called.    Manlove  etal.v.Bn/ner,  390 


32.  It  is  erroneous  to  take  judgment 
by  default,  where  a  plea  of  non- 
assumpsit  is  interposed.  A  jury 
should  be  empanelled  to  try  the  is- 
sue, whether  the  defendant  be  pres- 
ent or  absent.    Corell  et  al.  v.  Marks, 


33.  An  affidavit  of  the  facts  which  give 
the  Court  jurisdiction,  is  not  neces- 
sary to  authorize  the  issuing  of  pro- 
cess to  a  foreign  county,  and  if  it  is 
made,  it  does^not  thereby  become  a 
part  of  the  record,  or  dispense  with 
the  averment  of  those  facts  in  the 
declaration.    Key  v.  Collins, 


34.  Where  the  evidence  tends  to  prove 
the  issue,  the  jury  should  be  left  to 
determine  the  cause  under  the  evi- 
dence offered  In  such  a  case,  the 
Court  has  no  power  to  take  the 
cause  from  them,  nor  to  advise  them 
that  the  defendant  is  entitled  to 
their  verdict.    Davis  v.  Hoxey, 


35.  The  Circuit  Court  may  set  aside  a 
defective  verdict,  and  award  a  www'e 
de  novo,  in  a  criminal  case,  where 
the  facts  found  are  so  defective  that 
no  judgment  can  be  rendered  upon 
such  verdict.  Lawrence  et  al.  v.  The 
People, 


38.  It  is  not  error  to  render  final  judg- 
ment upon  demurrer.  If  a  party 
wishes  to  answer  over,  he  should 
withdraw  his  demurrer.  Godfrey  et 
al.  v.  Buckmmter, 


37.  A  defendant  cannot  deny  the  ex- 
ecution of  a  promissory  note,  upon 
which  he  is  sued,  or  dispute  its  gen- 
uineness, unless  he  verify  his  denial 
by  affidavit.  Linn  v.  Buckingham 
ft  al., 


38.  When  an  action  is  brought  upon  a 
promissory  note,  and  a  declaration 
is  filed,  containing  a  special  count 
on  the  note,  and  the  common  counts, 
and  a  copy  of  a  note  is  filed  with 
the  declaration,  it  is  unnecessary  to 
file  an  account  in  order  to  give  tha 
note  in  evidence  under  the  common 
money  counts.  The  People  v.  Pear- 
son, 


29.  Where  the  Circuit  Court  granted  a 
continuance,  because  an  account  was 
not  filed  with  a  declaration  upon  a 
promissory  note, — which  also  con- 
tained the  usual  common  counts — 
although  the  plaintiff  offered  to  file 
a  stipulation  that  he  claimed  to  re- 
cover only  upon  the  note  which  was 
filed  with  the  declaration  ten  days 
before  the  session  of  the  Court,— 
unless  the  plaintiff  would  strike  the 
common  counts  out  of  his  declara- 
tion, the  Supreme  Court  granted  a 
peremptory    writ  of  mandamvs  to 
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the  judge  of  the  Circuit  Court,  com- 
manding the  Court  to  proceed  with 
the  cause  without  requiriug  the  ac- 
count to  be  filed.  Ibid. 


40.  Senible,  That  where  a  notice  of  an 
application  for  a  writ  of  mandamvs 
to  a  judge  of  the  Circuit  Court,  is 
served  upon  the  opposite  party  in 
interest  and  the  judge  of  the  Court, 
and;the  law  is  plain,  the  Supreme 
Court  will  grant  a  peremptory  writ 
in  the  first  instance.  ibid. 


41.  Where  there  is  judgment  on  a  de- 
murrer against  the  party  demurring, 
if  he  wishes  to  avail  himself  in  the 
Supreme  Court,  of  the  grounds 
raised  by  the  demurrer,  he  must 
standby  his  demurrer  in  the  Court 
below,  otherwise  he  will  be  preclud- 
ed  from  assigning  for  error  the 
judgment  of  the  Circuit  Court. 
Gilbert  et  al.  v.  Maggwd,  471 


42.  It  is  unnecessary  to  file  an  account 
with  a  declaration  upon  a  bill  of  ex- 
change containing  a  special  count  on 
the  bill  and  the  common  money 
counts  in  order  to  use  the  bill  as 
evidence  under  the  money  counts. 
The  People  v.  Pearson,  473 


43.  Where  the  Circuit  Court  granted 
a  continuance  because  an  account 
was  not  filed  with  the  declaration 
on  a  bill  of  exchange,  which  contain- 
ed a  special  count  and  the  common 
money  counts,  although  the  declara- 
tion and  a  copy  of  the  bill  declared 
on,  were  filed  more  than  ten  days 
previous  to  the  session  of  the  Court, 
the  Supreme  Court  granted  a  writ  of 
man damus  to  the  judge  of  the  Cir- 
cuit Court,  directing  him  to  rescind 
the  order  for  a  continuance,  and 
proceed  with  the  cause  upon  the 
merits,  without  requiring  the  plain- 
tiff to  file  an  account  under  the 
money  counts.  Ibid. 


44.  Where  the  precept  for  summoning 
the  jury  at  a  special  term  of  a  Cir- 
cuit Court  called  for  the  trial  of  a 
prisoner  charged  with  a  capital 
crime,  had  been  lost  by  the  sheriff, 
and  the  Court  directed  a  new  one  to 
filed  nunc  pro  tunc  :  Held  that  there 
was  no  error.  Guykowski  v.  The 
People,  476 


45.  Where  a  demurrer  was  interposed 
to  the  replication  of  the  plaintiff  to 
one  of  the  defendant's  pleas.issue  to 
the  country  having  been  on  the  other 
pleas,  and  the  parties  agreed  that 
both  matters  of  law  and  fact  arising 
in  the  cause,  might  be  tried  by  the 
Court,  and  after  hearing  the  evi- 
dence, the  Court  gave  judgment  for 
the  plaintiff  tor  damages,  without  ex- 
pressly overruling  the  demurrer ; 
Held  that  as  the  replication  was  snffi- 
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cient,  there  was  no  error  in  the  pro- 
ceedings.   Philips  v.  Dana,  498 


46.  The  practice  of  excluding'  evi- 
dence, after  it  has  been  received, 
where  some  one  important  link  in 
the  chain,  necessary  to  establish  the 
right  claimed,  is  wanting,  seems  to 
have  been  adopted  in  many  of  the 
courts  of  the  'Western  States,  as  an 
equivalent  for  instructing  the  jury 
that  for  want  of  such  proof,  the  party 
has  not  made  out  the  point  sought 
to  be  established.  Williams  v.  Via- 
tor et  al.  502 

47.  Semble,  That  where  in  an  action 
of  ejectment,  the  verdict  of  the  jury 
was  rendered  in  favor  of  the  lessors 
of  the  plaintiff,  no  objection  can  be 
raised  on  that  account,  in  the  Su- 
preme Court.  Ibid. 

43.  It  is  error  to  take  judgment  by  de- 
fault, where  a  plea  is  filed  to  the  de- 
claration or  petition.  McK'mney  v. 
May,  534 

49.  A  party  intending  to  move  to  quash 
an  execution,  should  give  the  oppo- 
site party  notice  of  his  intended 
motion.  Where  an  execution  was 
quashed  without  such  notice,  the  Su- 
preme Court  reversed  the  decision, 
and  remanded  the  cause.  Dazey  v. 
Grr  et  al.  535 


50.  Semble,  That  where  the  verdict  of 
a  jury  is  for  a  greater  sum  than  the 
ad  damnum  laid  in  the  declaration, 
the  plaintiff  may  remit  the  excess, 
and  take  judgment  for  the  sum  laid. 
Giltet  et  al.  v.  Stone  et  al.  539 

51.  Where  an  action  of  assumpsit  is 
commenced  against  several,  only 
one  of  whom  pleads  to  the  action, 
and  the  default  of  the  others  is  en- 
tered, it  is  erroneous  to  take  final 
judgment  against  them  until  the  is- 
sue as  to  the  defendant  who  pleads, 
is  disposed  of.  Eussell  et  al.  v.  Slo- 
gan et  al.  552 

51.  In  an  action  ex  contractu  against 
several  defendants,  the  judgment  is 
a  unit ;  it  must  be  rendered  against 
all  or  none.  The  cause  cannot  be 
continued  as  to  one  who  has  plead- 
ed, and  final  judgment  rendered 
against  the  others.  Ibid. 

52.  In  summary  proceedings  under  a 
statute,  the  provisions  of  the  statute 
must  be  strictly  complied  with.  Day 

v.  Cushman  et  al.  475 

53.  All  mere  formal  objections  to  an 
indictment  should  be  made  before 
pleading.    Guykoivski  v.  The  People,     476 

54.  Where  the  record  of  a  cause  stated 
that  "the  defendant  filed  his  plea, 
and  the  plaintiff  joined  thereto,"  but 
the  plea  and  joinder  were  not  on  file, 
and  copies  of  the  same  were  not 
given  in  the  record :  Held  that  the 
inference  was,  that  the  issue  was  an 
issue  to  the  country.  Archer  v. 
Spillman,etal.  553 


55.  Where  an  issue  of  fact  is  joined  in 
an  action,  the  cause  must  be  tried  by 
a  jury,  unless  the  parties  expressly 
agree  that  it  shall  be  tried  by  the 
Court;  and  in  such  case  the  agree- 
ment should  be  stated  on  the  record.  Ibid. 


56.  Where  the  pleadings  in  a  cause  are 
lost,  the  Court  should  permit  the 
parties  to  plead  de  novo.  Ibid. 


57.  Where  a  motion  is  made  in  the 
Court  below,  to  set  aside  an  issue  as 
immaterial,  the  fact  should  be  stated 
in  a  bill  of  exceptions.  Burlingame 
etal.  v.  Turner,  588 

58.  It  is  not  the  duty  of  the  Circuit 
Court,  of  its  own  motion,  to  set  aside 

an  immaterial  issue.  Ibid. 


59.  A  motion  to  set  aside  an  immater- 
ial issue,  must  be  made  in  the  Court 
where  the  verdict  is  rendered,  if  the 
party  wishes  to  raise  the  question  in 

the  Supreme  Court.  Ibid. 

60.  Where  matters  of  law  and  fact  are 
both  submitted  to  the  Court  for  trial 
and  a  jury  waived,  it  is  competent 
for  the  Court,after  having  found  the 
issues  for  the  plaintiff,  to  direct  the 
clerk  to  assess  the  damages  on  a  pro- 
missory note.  Ibid. 


61.  Where  a  contract  is  joint,  and  only 
one  ot  the  makers  are  sued,  the  non- 
joinder of  the  other  parties  can  be 
taken  advantage  of  only  by  plea  in 
abatement.    Lurton  v.  Gilliam  et  al.     577 


62.  The  prayer  for  an  appeal  from  the 
Circuit  to  the  Supreme  Court,  may 
be  made  at  any  time  during  the  term 
in  which  the  judgment  is  rendered. 
Balance  v.  Frisby  et  al.  595 

In  the  Supreme  Court. 

63.  Where  the  record  of  the  Circuit 
Court  does  not  show  for  what  cause 
an  appeal  was  dismissed,  and  a  judg- 
ment for  costs  is  rendered  against 
the  appellant,  the  judgment  will  be 
reversed.    Kinman  v.  Bennett,  326 

64.  Where  the  record  shows  that  a 
plea  was  filed  and  judgment  by  de- 
fault rendered  on  the  same  day,  the 
judgment  will  be  reversed.  The 
Court  will  not  presume  that  the  plea 
was'filed  after  the  judgment  was  ren- 
dered.   Lyon  v.  Barney,  387 

65.  Semble,  That  where  a  notice  of  an 
application  for  a  writ  of  mandamus 
to  a  judge  of  the  Circuit  Court,  is 
served  upon  the  oposite  party  in  in- 
terest and  the  judge  of  said  Court, 
and  the  law  is  plain,  the  Supremo 
Court  will  grant  a  peremptory  writ 
in  the  first  instance.  The  People  v. 
Pearson,  458 
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CC.  Senile,  That  where  in  an  action  of 
ejectment,  the  verdict  of  the  jury 
was  rendered  in  favor  of  the  lessors 
of  plaintiff,  no  objection  can  be 
raised  on  that  account,  in  the  Su- 
preme Court.  Williams  v.  Claytor 
et  al.  502 


67.  Where  the  bill  of  exceptions  en- 
ables the  Court  to  ascertain  the  sum 
that  would  have  been  recovered,  if 
instructions  asked  for  had  been 
given,  it  is  unnecessary  to  send  the 
case  back  for  a  new  trial ;  judgment 
will  be  rendered  for  that  amount  in 
the  Supreme  Court.     Pearsons  et  al. 

v.  Bailey,  507 

68.  A  motion  to  set  aside  an  immate- 
rial issue,  must  be  made  in  the  Court 
where  the  verdict  is  rendered,  if  the 
party  wishes  to  raise  the  question  in 
ihe  Supreme  Court.     Burlingame  et 

al.  v.  Turner,  588 

69.  A  mistake  in  making  up  the  record 
of  a  cause  may  be  corrected  at  a  term 
subsequent  to  that  at  which  the  same 
was  disposed  of.  Mitcheltree  v. 
Sparks,  122 

70.  In  general,  where  the  complainant 
is  not  the  person  injured,  application 
for  a  rule  against  an  attorney  to  show 
cause  why  his  name  should  not  be 
stricken  from  the  roll,  should  be 
based  upon  the  affidavit  of  some  per- 
son who  shall  affirmatively  allege  the 
truth  of  the  charges  preferred  against 
the  attorney,  and  not  merely  his  be- 
lief in  the  truth  from  the  information 

of  others.  The  People  v.  Lamborn,         123 

71.  A  cause  will  not  be  remanded, 
where  the  proceedings  in  the  Court 
below  are  coram  nonjudice.     Ditch 

v.  Edwards,  127 

72.  The  Supreme  Court  will  not,  on 
motion,  set  aside  a  default,  and  va- 
cate a  judgment  of  a  Circuit  Court. 
Aiken  v.  Deal,  327 

73.  Where  in  an  action  of  debt,  a  judg- 
ment for  damages  is  rendered,  the 
judgment  will  be  reversed;  but  the 
error  will  be  corrected  in  this  Court 
and  such  a  judgment  given  as  the 
Court  below  should  have  rendered, 
Guild  et  al.  v.  Johnson,  405 


74.  Where,  upon  the  reversal  in  part 
of  the  judgment  of  the  Court  below 
final  judgment  can  be  rendered  in 
this  Court,  the  cause  will  not  be  re- 
manded. Pearsons  v.  Hamilton,  415; 
Pearsons  et  al.  v.  Bailey,  507 


75.  Where  a  supersedeas  bond  purport- 
ed to  be  executed  by  a  person  as  at- 
torney in  fact,  in  the  nome  of  his 
principal,  and  the  authority  of  the 
attorney  did  not  appear  ;  Held  that 
the  Court  would  presume  that  the  at- 
torney had  authority  to  execute  the 
bond,  unless  his  authority  was  ques- 
tioned by  affidavit.  [But  see  Note  at 


the  end  of  this  case.]  Campbell  et  al. 

a.  State  Bank  of  Illinois,  423 

76.  A  writ  of  error  will  lie  to  the  de- 
cision of  a  Circuit  Court  upon  a  mo- 
tion to  set  aside  a  judgment,  and 
quash  an  execution,  issued  thereon. 
Sloo  v.  State  Bank  of  Illinois, 


428 


77.  Semble,  That  the  defendants  in  er- 
ror, by  joining  in  error,  waive  all  ob- 
jection to  the  assignment  of  errors, 
if  the  rigid  rules  of  pleading  be  ad- 
hered to;  the  joinder  being  only  con- 
sidered as  a  demurrer  to  the  assign- 
ment of  errors,  in  cases  where  the 
errors  are  not  well  assigned,  and 
contradict  the  record. 


Ibid. 


78.  By  a  rule  of  the  Supreme  Court,  no 
errors  will  be  enquired  into  but  such 
as  are  assigned.  Gilbert  etal.  v.  Mag- 
fford,  471 

79.  The  Supreme  Court  will  presume 
that  a  bond  executed  by  an  attorney 
in  the  name  of  his  principals,  and 
filed  in  the  Court  below,  was  execu- 
ted by  a  person  duly  authorized,  and 
that  the  Court  below  was  satisfied 
of  that  fact,  unless  the  contrary  ap- 
pears.   Sheldon  v.  Reihle  et  al. 
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0.  On  appeal  from  the  Circuit  to  the 
Supreme  Court,  a  variance  between 
the  amount  of  the  judgment  appeal- 
ed from,  and  the  amount  recited  in 
the  bond,  is  fatal,  though  the  vari- 
ance occurred  through  the  mistake 
or  inadvertence  of  the  clerk  of  the 
Circuit  Court.  Brooks  et  al.  v.  The 
Town  of  Jacksonville, 


568 


81.  Where  an  appeal  is  dismissed,  the 
Couit  will  not  permit  the  transcript 
of  the  record  to  be  withdrawn  for 
the  purpose  of  bringing  a  writ  of 
error.  Ibid. 


82.  Where  the  Court  have  reason  to 
believe  that  a  cause  is  fictitious,  they 
will  require  proof  that  the  action  is 

not  feigned.    McConnell  v.  Shields,       582 

83.  Semble,  That  the  Court  will  pre- 
sume that  an  affidavit  made  upon  a 
motion  for  a  new  trial,  and  referred 
to  in  the  bill  of  exceptions  taken 
upon  the  overruling  of  the  motion, 
is  true,  unless  the  same  is  disputed 

in  the  record.    Mulford  v.  Shepard,      583' 

See  Alimony  ;  Amendment  ;  Appeal  ; 
Appearance,  1  ;  Bill  of  Excep- 
tions ;  Chancery  :  Costs,  1  ;  Da- 
mages ;  Detinue  ;  Discretion,  1 ; 
Error,  1,  2;  Instructions;  Juris- 
diction, 2,  3;  Malicious  Prosecu- 
tion, 1  ;  New  Trial  ;  Process  ; 
Right  of  Property,  1;  Sclre  Fa- 
cias ;Sheriff  ;  Venue,  2,  3. 


PRE-EMPTION. 


1.  The  pre-emption  laws  of  the  U.  S. 
cnnnotbe  construed  as  invitations  tO' 
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settle  upon  the  public  lands.   Carson 

t.  Clark,  113 


2.  A  pre-emption  right  is  not  an  estate 
of  which  a  widow  can  be  endowed. 
Davenport  et  al.  v.  Farrar,  314 

See  Ejectment  ;  Public  Lands. 

PRESENTMENT. 

See  Promissory  Notes,  16.  33. 

PRINCIPAL  AND  AGENT. 

See  Administrator,  5  ;  Attorney  ; 
Bond,  1,  3,  4;  Power  of  Attor- 
ney. 

PRINCIPAL  AND  SURETY. 

See  Administrator  ;  Attorney  ; 
Bond,  2,  5  ;  Surety. 

PROBATE  COURT. 

See  Administrator  and  Executor  ; 
Appeal. 

PROCESS. 

1.  An  alteration  of  the  process  of  the 
Court,  between  its  delivery  by  the 
clerk  to  the  party  or  his  attorney, 
and  its  reception  by  the  sheriff,  is 
illegal  and  highly  improper.  The 
People  v.  Lamborn,  123 

2.  A  summons  not  under  seal,  issued 
from  the  Circuit  Court,  should  be 
quashed  on  motion  in  that  Court. 
Hannum  v.  Thompson,  238 

3.  Irregularity  of  process,  whether  the 
process  be  void  or  voidable,  is  cured 
by  appearance  without  objection. 
Easton  et  al.  v.  Altum,  250 

4.  The  want  of  a  seal  to  a  summons 
cannot  be  taken  advantage  of  after 

an  appearance.  Ibid. 

5.  Where  the  process  by  which  a  Court 
obtains  jurisdiction  of  a  cause  is  irre- 
gular, if  no  objection  is  made,  the 
irregularity  is  waived.    Pearce  et  al. 

v.  Swan,  266 

5.  Where  a  writ  is  tested  in  the  name 
of  a  person  who  was  not,  at  the  date 
of  the  test,  judge  of  the  Court,  the 
objection  can  be  taken  advantage  of 
only  by  motion  in  the  Court  from 
which  the  process  issued.  The  mis- 
take cannot  be  assigned  for  error  iu 

this  Court.    Beaubien  v.  Barbour,         386 

6.  The  act  of  July,  1837,  provides  for 
the  cases  of  irregular  tests  of  writs, 

and  legalizes  them.  Ibid. 

T.  Where  a  summons  is  issued  not  un- 
der the  seal  of  the  Court,  the  Court 
should,  on  motion,  quash  it.  It  is 
error  to  refuse  such  a  motion.  An- 
glin  t.  Nott,  395 


9.  Original  process  can  be  issued  to  a 
different  county  from  that  in  which 
the  action  is  commenced,  in  the 
three  following  cases  only: 

1.  Where  the  plaintiff  resides  in  the 
county  in  which  the  action  is  com- 
menced, and  the  cause  of  action 
accrued  in  such  county. 

2.  Where  the  contract  is  made  spe- 
cifically payable  in  the  county  in 
which  the  action  is  brought.  In 
this  case,  no  regard  is  paid  to  the 
residence  of  the  plaintiff. 

3.  Where  there  are  several  defend- 
ants residing  indifferent  counties, 
and  the  action  is  commenced  in 
the  county  in  which  some  one  of 
the  defendants  resides.  Key  v.  Col- 
lins, 

10.  An  affidavit  of  the  facts  which  give 
the  Court  jurisdiction,  is  not  neces- 
sary to  authorize  the  issuing  of  pro- 
cess to  a  foreign  county  ;  and  if  it  is 
made,  it  does  not  thereby  become  a 
part  of  the  record,  or  dispense  with 
the  averment  of  those  facts  in  the 
declaration. 

See  Constable;  Jurisdiction;  Scire 
Facias  ;  Service  op  Process. 

PROCLAMATION. 


See  Governor's  Proclamation. 
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PROMISE. 


1.  There  is  no  distinction  in  law.  be- 
tween a  promise  to  pay  the  debt  of 
another,  and  a  promise  to  do  some 
collateral  act  by  which  such  payment 
might  be  obtained.  The  circuity  of 
the  process,  does  not  vary  the  prin- 

ple.    Scott  v.  Thomas,  58 

2.  Where  the  moving  consideration  for 
the  promise  is  the  liability  of  a  third 
person,  there  the  promise  must  be 
in  writing ;  but  if  there  is  a  new  con- 
sideration moving  from  the  promisee 
to  the  promisor,  there  the  superadd- 
ed consideration  makes  it  a  new 
agreement  which  is  not  within  the 
statute.  Ibid. 


3.  A  parol  promise  to  pay  the  debt  of 
another,  is  voidable.  Ibid. 

4.  Where  a  plaintiff  relies  upon  a  new 
promise  made  after  the  defendant 
became  of  age— the  original  contract 
having  been  made  during  infancy — 
he  should  declare  on  the  new  con- 
tract.   Bliss  et  al.  v.  Ferryman,  434 


PROMISSORY  NOTES. 


1.  The  assignor  of  a  negotiable  instru- 
ment, assigned  after  it  became  due, 
under  the  statute  relative  topromis- 
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sory  notes,  &c,  is  liable  to  his  as- 
signee, where  the  maker  of  the  in- 
strument is  insolvent  at  the  time  of 
the  assignment,  and  so  continues  up 
to  the  time  of  action  brought,  al- 
though no  suit  has  been  prosecuted 
ajrainst  the  maker.  Humphreys  v. 
Collier  et  al.  47 


2.  The  bills  issued  by  the  old  State 
Bank  of  Illinois,  were  "hills  of  cre- 
dit" within  the  meaning  of  the  Con- 
stitution of  the  United  States  ;  and 
a  note  given  in  consideration  of  such 
bills,  is  void,  and  cannot  be  collected 
by  law.  Linn  v.  The  State  Bank  of 
Illinois,  87 

3.  The  consideration  of  a  negotiable 
note  cannot  be  impeached  in  the 
hands  of  an  innocent  assigneee,  who 
received  the  note  before" it  became 
due.     Woods  v.  Hynes,  103 

4.  The  fraud  which  will  vitiate  a  note 
in  the  hands  of  an  innocent  assignee, 
must  be  in  obtaining  the  making  or 
executing  of  the  note.  Fraud  in  re- 
lation to  the  consideration,  or  in  the 
contract  upon  which  the  note  is 
given,  is  not  sufficient.  Ibid. 

5.  The  giving  of  a  note  is  no  payment. 
Dedman  v.  Williams,  154 

6.  A  note  expressing  on  its  face  to  have 
been  given  for  value  received,  im- 
ports a  sufficient  consideration,  and 
leaves  it  open  to  be  impeached  by 
the  defendant.  Stacker  etal.  v.  Wat- 
son, 207 

7.  A  note  is  prima  facie  evidence  of  a 
consideration,  although  it  does  not 
express  on  its  face  that  it  is  given  for 
value  received  ;  and  when  a  want  or 
failure  of  consideration  is  relied  on, 
it  must  be  pleaded  and  proved  by 

the  party  alleging  it.  Ibid. 

7.  The  possession  of  a  note  or  bond,  is 
prima  facie  evidence  of  the  legal 
title  to  the  instrument,  and  of  a  right 
to  use  the  name  of  the  person  to 
whom  it  is  payable.  Ransom  v. 
Jones,  291 


8.  Where  there  has  been  a  transfer  of 
a  bond  or  instrument,  without  a  re- 
gular assignment  to  authorize  the 
assignee  to  institute  a  suit  in  his  own 
name,  courts  will  always  permit  the 
use  of  the  name  of  the  person  to 
whom  it  is  made  payable  without  an 
express  power  to  do  so.  Indeed 
courts  are  bound  to  protect  the  in- 
terest of  the  holder,  and  prevent 
even  a  release  of  the  debt,  after  «uch 
transfer,  or  a  discharge  of  the  action 
by  the  person  in  whose  name  it  has 
been  commenced.  Ibid. 


9.  A  note  payable  in  mason  work,  is 
not  assignable  so  as  to  enable  the 
assignee  to  plead  it  as  a  set-off  to 
an  action  against  him,  or  to  enable 


him  to  institute  a  suit  thereon  in  his 
own  name.  Ibid. 


10.  Where  the  declaration  averred  that 
the  defendants  made  their  promisso- 
ry note  to  the  plaintiff,  Alexander 
Tappan,  and  the  note  produced  in 
evidence,  was  made  payable  to  A. 
H.  Tappan,  and  the  plaintiff  proved 
by  parol,  that  Alexander  and  A.  H. 
was  one  and  the  same  person,  and 
the  holder  of  the  note  :  Held  that  the 
proof  sustained  the  declaration. 
Peyton  4b  al.  v.  Tappan,  388 


11-  No  principle  is  better  settled,  than 
that  the  laws  of  the  country  where 
the  contract  is  made,  shall  govern 
its  construction,  and  determine  its 
validity.    Stacy  v.  Baker, 


12.  Where  a  note  was  made  in  Ken- 
tucky, the  laws  of  which  State  allow 
the  same  defence  to  be  made  against 
a  note  in  the  hands  of  an  assignee, 
whether  assigned  before  or  alter  it 
becomes  due,  that  may  be  made 
against  the  original  holder  or  payee, 
and  suit  was  brought  upon  said  note 
in  Illinois  against  the  administrator 
of  the  maker,  who  had  removed  to 
this  State  :  Held  that  the  laws  of 
Kentucky  at  the  time  of  the  making 
and  assignment  of  the  note,  should 
be  the  rule  of  decision,  and  the  de- 
fendant might  avail  himself  of  any 
defence  that  he  could  have  availed 
himself  of,  if  the  suit  had  been  prose- 
cuted in  Kentucky.  Ibid. 


13.  The  existing  laws  of  a  State  at  the 
time  of  the  making  and  assignment 
of  a  promissory  note  form  a  portion 
of  the  contract,  and  the  liability  of 
the  maker  should  be  determined  un- 
der them.  Ibid. 


14.  The  admission  of  an  assignor  of  a 
promissory  note,  as  a  witness,  to 
prove  the  time  of  assignment,  is 
contrary  to  the  rules  of  evidence.       Ibid. 


15.  In  an  action  brought  by  P.,  as  as- 
signee of  M.,  to  recover  the  amount 
of  a  promissory  note  made  by  B.,  the 
Court  gave  the  following  instruc- 
tions to  the  jury :— "  That  if  the  jury 
believe  from  the  evidence  that  B. 
and  M.  made  a  lumping  trade  ;  that 
if  B.  agreed  to  give  $015  for  M.'s 
interest,  whatever  it  might  be, 
(meaning  the  interest  in  the  partner- 
ship concern  in  which  they  were 
both  interested,  and  to  which  the 
making  of  the  note  related,)  and  was 
not  deceived  or  imposed  on  by  any 
false  and  fraudulent  representations 
or  concealments,  then  made  by  M., 
then  the  note  is  founded  on  a  good 
consideration,  and  is  binding  on  B."  ' 
Held  that  the  instruction  was  cor- 
rect.   Peck  v.  Boggess,  281 
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16.  In  an  action  against  the  maker  of 
a  note  or  the  acceptor  of  a  bill  of  ex- 
change, payable  at  a  specified  place, 
it  is  not  necessary  to  aver  or  prove  a 
demand  of  payment  at  such  place. 
Butterjield  v.  Kinzie,  445 

17.  There  can  be  no  impropriety  in  in- 
cluding several  notes  in  one  count 
in  a  declaration,  where  each  of  the 
notes  is  of  precisely  the  same  des- 
cription. Godfrey  et  al.  v.  Buckmas- 

ter,  447 

18.  In  an  action  upon  a  promissory 
note  against  the  maker,  the  declara- 
tion described  the  note  as  made  by 
William  Linn.  The  note  produced 
in  evidence  was  signed  "Wm. 
Linn  :"  Held  there  was  no  variance, 
and  that  the  proof  was  sufficient, 
Linn  v.  Buckingham  et  al.  451 


19.  A  defendant  cannot  deny  the  exe- 
cution of  a  promissory  note,  upon 
which  he  is  sued,  or  dispute  its  gen- 
uineness, unless  he  verify  his  denial 
by  affidavit.  Ibid. 


20.  A  County  Treasurer  has  no  au- 
thority whatever  to  take  a  note  pay- 
able .to  himself  as  Treasurer;  nor 
has  he  any  authority  to  assign  or 
transfer  such  a  note.  Berry  v.  Ham- 
by,  468 


21.  A  suit  cannot  be  maintained  in 
the  name  of  a  County  Treasurer. 
Sed  quere. 

Quere,  Whether  an  action  in  the  name 
of  the  County,  can  be  maintained 
upon  a  note  payable  to  the  County 
Treasurer.  Ibid. 

22.  Where  there  are  several  endorsers 
or  assignors  of  a  note,  who  endorse 
the  same  consecutively,  the  liability 
of  each  is  several  and  not  joint. 
Brown  v.  Knower  et  al.  469 

23.  The  liability  of  a  assignor  of  a 
note,  under  the  statute  of  this  State, 
is  contingent ;  and  the  holder  is  re- 
quired to  show  due  diligence  to  ob- 
tain payment  from  the  maker,  be- 
fore he  can  resort  to  the  assignor.      Ibid. 

24.  In  an  action  upon  a  promissory 
note,  given  for  a  town  lot,  and  as- 
signed after  it  became  due,  the  mak- 
er, to  show  that  the  consideration 
had  failed,  offered  to  prove  that  the 
payees  of  the  note,  as  proprietors 
of  the  town  in  which  the  lot  was 
situated,  publicly  proclaimed,  on  the 
day  of  the  sale  of  the  lot,  that  they 
would  build  a  store -house  in  the 
town,  two  stories  high,  forty  by 
twenty-four  feet,  by  the  1st  of  Au- 
gust following  the  day  of  sale  ;  and 
that  they  would  construct  a  bridge 
across  the  Big  Macoupin,  in  the  said 
town  ;  but  that  they  had  failed  so  to 
do :  Held  that  it  would  be  no  defence 
to  the  note,  and  that  such  proof 
would  not  be  evidence  of  fraud,  un- 
less it  was  also  shown  that  the  pro- 
prietors of  said  town   made  such 


declarations  deceitfully.     Miller  v. 
Howell, 


499 


25.  In  an  action  by  the  old  State  Bank 
of  Illinois,  upon  a  promissory  note 
given  in  satisfaction  of  two  judg- 
ments recovered  upon  promissory 
notes  executed  to  said  Bank  in  con- 
sideration of  bills  of  said  Bank  which 
had  been  declared  by  the  Supreme 
Court,  to  be  bills  of  credit  emitted  by 
the  State,  in  contravention  of  the 
Constitution  of  the  U.  S.,  the  de- 
fendants offered  to  show  the  consi- 
deration of  the  judgments  in  bar  of 
the  action:  Held  that  the  evidence 
was  inadmissible,  and  that  the  valid- 
ity of  the  judgments  could  not  be 
impeached  in  such  action.  Mitchell 
et  al.  v.  The  State  Bank  of  Illinois,         52 


26.  A  judgment  cannot  bo  impeached 
in  an  action  upon  a  note  given  in 
satisfaction  of  such  judgment.  A 
judgment  implies  verity  iii  itself.       Ibid. 


27,  At  law,  a  moiety,  or  any  other  por- 
tion of  a  promissory  note  cannot  be 
so  assigned  as  to  enable  the  assignee 
to  bring  an  action  in  his  own  name, 
for  his  portion  of  the  note.  Miller 
v.  Bledsoe  et  al.  530 


28.  In  order  to  enable  an  endorse  or 
assignee  of  a  note  to  bring  an  action 
in  his  own  name,  the  whole  interest 
in  the  note  must  be  assigned  to  him.  Ibid . 


29.  Where  a  note  was  made  payable  to 
B.  and  T..  and  T.  endorsed  and  as- 
signed his  interest  in  the  note  to 
B.,  and  an  action  was  instituted  on 
the  note  in  the  name  of  B.  and  T., 
for  the  use  of  B.:  Held  that  the  action 
was  correctly  brought ;  and  that  B. 
and  T,  were  the  legal  holders  of  the 
note,  though  the  interest,  of  the  as- 
signee of  the  moiety,  would  be  pro- 
tected in  a  court  of  law ;  and  that 
the  endorsement  of  T.  upon  the  note, 
could  be  regarded  only  as  a  private 
memorandum  between  the  payees.    Ibid. 


30.  At  common  law,  in  an  action  by  S. 
W.  and  H.  L.,  on  a  promissory  note 
made  payable  to  W.  and  L.,  without 
mentioning  their  Christian  names, 
the  presumption  would  be  that  the 
plaintiffs,  being  holders  of  the  note, 
were  the  persons  to  whom  the  pro- 
mise was  made,  until  the  contrary 
was  shown.  Hollenback  v.  Williams 
et  al.  544 


31,  Under  the  statute  of  March  2,  1839, 
in  a  suit  on  a  promissory  note,  it  is 
not  necessary  for  the  holders  to 
show  that  they  are  the  persons  de- 
scribed in  the  note  as  payees,  by 
their  surnames,  where  the  general 
issue  is  pleaded.  Ibid. 


61.  Semble,  That  the  rule  is  the  same 
whether  the  action  was  commenced 


656 


INDEX. 


and  plea  filed  before  or  since  the 
passage  of  the  act.  Ibid. 


33.  In  an  action  by  an  endorsee  or  payee 
against  the  maker,  upon  a  promis- 
sory note  payable  at  a  specified  time 
and*  place,  it  "is  not  necessary  to  aver 
in  the  declaration,  or  prove  on  the 
trial,  a  presentment  of  the  note  for 
payment.    Armstrong  v.  Caldwell, 


546 


34.  In  an  action  against  the  makers, 
upon  a  promissory  note  executed  in 
a  co-partnership  name,  one  of  the  de- 
fendants— the  general  issue  being 
pleaded — offered  to  read  in  evidence 
on  the  trial,  a  notice  of  the  dissolu- 
tion of  the  co-partnership,  publish- 
ed in  the  Galena  Gazette,  a  public 
newspaper,  long  before  the  execu- 
tion of  the  note.  He  afterwards  of- 
fered to  prove  by  a  witness,  that  long 
before  the  making  of  the  note  in 
question,  there  was  no  co-partner- 
ship existing  between  the  defend- 
ants, and  that  the  plaintiffs  had  no- 
tice thereof  before,  and  at  the  time 
of  the  making  of  the  promissory 
note  declared  on,  which  the  Court 
rejected:  Held  that  the  evidence 
was  admissible.  Whitesides  v.  Lee  et 
at. 
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33.  Quere,  Whether  this  would  be  the 
decision,  if  the  suit  had  been  com- 
menced and  the  plea  filed  subse- 
quently to  the  passage  of  the  act  of 
March  2.  1830,  '-regulating  evidence 
in  certain  cases."  Ibid. 


36.  Under  the  statute  of  Illiuois  in  re- 
lation to  promissory  notes,  it  is  un- 
necessary to  give  notice  of  the  non- 
payment "of  a  note. in  order  to  charge 
the  assignor  or  endorser.  State  Bank 
of  Illinois  v.  Hawley, 


580 


37.  The  fraud  which  will  vitiate  a  ne- 
gotiable instrument  in  the  hands  of 
an  assignee  who  has  no  notice  of  the 
fraud,  must  be  in  obtaining  the  mak- 
ing or  executing  of  the  note.  Fraud 
in  relation  to  the  consideration,  is 
not  sufficient.  Mvlfordv.  Shepard. 
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38.  Before  the  consideration  of  a  nego- 
tiable note  can  be  impeached  in  the 
hands  of  a  bona  fide  endorsee,  the  de- 
fendant must  show  that  the  note  was 
endorsed  after  it  became  due,  or 
that  the  endorsee  had  notice  of  the 
want  of  consideration  at  the  time  he 
received  it,  or  that  there  was  fraud 
in  obtaining  the  making  of  the  note.      Ibid. 


39.  A  misrepresentation,  on  the  sale 
of  a  tract  of  land,  of  the  quantity  of 
prairie  broken,  and  a  failure  on  "the 
part  of  the  seller,  to  inform  the  pur- 
chaser that  there  was  an  unexpired 
lease  of  a  portion  ot  the  premises  to 
a  tenant,  does  not  constitute  a  fraud 
so  as  to  bar  a  recovery  on  a  note 
given  for  the  purchase  of  the  same. 


Such  facts  might,  perhaps,  be  matter 
ol  defence  tothe  note  in  the  hands  of 
the  original  payee,  to  the  extent  of 
the  depreciation,  on  those  accounts, 
in  the  value  of  the  property  sold.       Ibid. 


40.  Semble,  That  an  action  on  a  pro- 
missory note  by  the  endorsee  against 
the  maker,  the  presumption  of  law  is 
that  the  note  was  assigned  before  it 
became  due,  until  the  contrary  is 
shown.  Ibid. 


See  Continuance,";  Consideration, 
3,  9 ,  Justices  of  the  Peace,  13; 
Mortgage,  2. 


PUBLIC  ACTS. 


1.  Statutes  defining  the  boundaries  of 
counties,  are  public  acts,  and  courts 
are  bound  judicially  to  take  notice  of 
them.  In  an  action  of  trespass 
quare  clasum  fregit,  proof  that  the 
trespass  was  committed  upon  the 
premises  described  in  the  declara- 
tion, by  the  number  of  the  section, 
township  and  range,  (the  said  prem- 
ises being  in  the  proper  county)  is 
sufficient  without  evidence  that  the 
premises  are  situated  in  the  county 
where  the  action  is  brought.  Boss  et 
al.  v.  Beddick,  73 

See  Governor's  Proclamation. 


PUBLIC  LAM>S. 


1.  The  pre-emption  laws  of  the  U.  S., 
cannot  be  construed  as  invitations  to 
settle  upon  the  public  lands.  Carson 
v.  Clark,  113 


2.  The  certificate  of  the  Register  of  a 
Land  Office,  of  the  purchase  of  a  por- 
tion of  the  public  lands  of  the  U.S., 
is,  under  the  statute  of  this  State,  of 
as  high  a  character  in  point  of  evi- 
dence as  a  patent,  in  an  action  of 
ejectment ;  and  is  to  be  governed  by 
the  same  rules  of  interpretation. 
The  elder  certificate  is  conclusive 
against  a  subsequent  one.  Brvner 
v.  Manlove  et  al. 


3.  A  promise  made  by  a  vendee  of  pub- 
lic lands,  after  the" purchase  of  the 
same  of  the  United  States  to  pay  for 
improvements  made  upon  the  same 
previous  to  the  purchase,  is  without 
consideration,  and  void.  Hutson  v. 
Overtwrf, 


4.  The  statute  of  1831,  in  relation  to 
the  sale  of  improvements  upon  public 
lands,  has  no  application  to  a 
promise  made  by  a  purchaser  of  a 
portion  of  such  lands  after  such  pur- 
chase, to  pay  for  improvements  made 
upon  the  same  while  it  belonged  to 
the  United  States.  It  applies  only 
to  contracts  respecting  the  sale  of 
improvements,   which  at  the    time 
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the.  contract  is  entered  into,  are  on 

the  land  owned  by  the  government.   Ibid. 


5.  An  agreement  to  attend  a  public 
land  sale  of  the  United  States,  and 
purchase  a  tract  of  land,  is  not  fraud- 
ulent or  against  the  laws  of  the  U.  S. 
Pearsons  t.  Lee, 


193 


<j.  The  decision  of  the  Register  and 
Receiver  of  a  Land  Office,  like  that 
of  all  other  tribunals  where  no  ap- 
peal is  allowed,  is  final  and  conclu- 
sive, upon  all  the  facts  submitted  by 
law,  to  their  examination  and  decis- 
ion. Their  determination  in  rela- 
tion to  the  right  of  pre-emption  to  a 
tract  of  land  within  their  jurisdic- 
tion, is  conclusive.  McConnell  v. 
Wilcox, 


344 


7.  There  can  be  neither  a  reservation, 
nor  an  appropriation  of  the  public 
domain,  lor  any  purpose  whatever, 
without  express  authority  of  law.        Ibid. 


S.  Neither  the  President,  nor  any  offi- 
cer of  the  government,  have  power 
to  make  such  appropriation  or  reser- 
vation, without  sucn  authority.  Ibid. 

9.  The  acts  of  the  Secretary  of  War, 
and  the  Commissioner  of  the  General 
Land  Office,  in  making  a  reservation 
of  Fort  Dearborn,  or  the  land  upon 
which  it  was  situated,  were  unau- 
thorized by  law,  and  void.  Ibid. 


10.  The  North  Western  Territory  was 
ceded  by  Virginia  to  the  U.  S.,  as 
a  common  fund  for  the  use  and  bene- 
fit of  all  the  States,  according  to  their 
usual  respective  proportions  in  the 
general  chaige  and  expenditure,  and 
should  be  faithfully  and  bona  fide  dis- 
posed of,  for  that  purpose,  and  for  no 
other  use  or  purpose  whatever.  Ibid. 


11.  The  assent  of  a  State  legislature  is 
necessary  to  the  erection  by  the  LT. 
S..  of  forts  and  permauent  garrisons 
within  the  boundaries  of  a  State.         Ibid. 


12.  The  term  "appropriation,"  used  in 
the  pre-emption  laws,  means  an  ap- 
plication of  lands  to  some  specific 
use  or  purpose,  by  virtue  of  law,  and 

not  by  any  other  power.  Ibid. 

13.  An  action  of  ejectment  can  be 
maintained  against  a  military  officer, 

in  the  occupation  of  lands,  as  such.    Ibid. 


14.  The  pre  emption  laws  grant  to  the 
pre-eruptioner  an  estate  in  land  upon 
conditions,  which  become  absolute 
upon  the  performance  of  those  con- 
ditions. Ibid. 


15  The  law  of  the  State  where  the  land 
is  situated,  is  to  govern  both  as  to 
the  form  of  the  remedy,  and  the  evi- 
dence of  title.  Ibid. 


16.  In  regard  to  municipal  rights  and 
obligations,  the  government,  as  a 
moral  being,  must  be,  in  contract- 
ing, subject,  in  the  absence  of  a  law 
of  Congress  in  relation  thereto,  to 
the  laws  of  the  States,  and  the  same 
principles  and  rules  of  interpretation 
of  contracts  and  acts  growing  out  of 
them,  as  prevails  between  individu- 
als, must  be  applicable  to  it.  Ibid. 


17.  The  character  of  a  general  law,  and 
the  force,  effect,  and  application 
thereof,  are  not  to  be  determined  by 
the  character  of  the  parties  to  the  ac- 
tion. If  the  act  of  the  legislature 
making  a  Register's  certificate  of  the 
purchase  of  a  tract  of  land  of  the  U. 
S.,  evidence  of  title,  is  valid  as  a 
rule  of  decision  between  the  citizens 
of  the  State  of  Illinois,  itisalo  valid 
between  a  citizen  and  the  U.  S.  Ibid. 


18.  The  act  of  the  legislature  of  the 
State  of  Illinois,  making  the  Regis- 
ter's certificate  of  the  purchase  of 
land  at  the  U.  S.  Land  Offices,  evi- 
dence of  title,  does  not  conflict  with 
the  Ordinance  of  1787.  Ibid. 


19.  The  act  of  Congress  of  1830,  pro- 
vided "That  the  right  of  pre-emp- 
tion under  this  act  does  not  extend 
to  any  lands  which  are  reserved  from 
sale  by  an  Act  of  Congress,  or  by 
order  of  the  President,  or  which  may 
have  been  appropriated  for  any  pur- 
pose whatever,  or  for  the  use  of  the 
United  States,  or  either  of  the  States 
in  which  they  may  be  situated." 
The  Proclamation  of  the  President 
advertising  the  lands  for  sale,  stated 
that  "  The  lands  reserved  by  law  for 
the  use  of  schools,  and  for  other  pur- 
poses, will  be  excluaed  from  sale." 
The  Commissioner  of  the  General 
Laud  Office  wrote  a  letter  to  the  Se- 
cretary of  War,stating  that  the  whole 
of  Fractional  Section  10  was  re- 
served for  military  purposes.  This 
letter  was  in  reply  to  a  request  from 
the  Indian  Agent  at  Chicago,  to  the 
Secretary  of  "War,  requesting  that 
Section  10  might  be  reserved  for  the 
Indian  Department,  and  by  the  latter 
transmitted  to  the  Secretary  of  War. 
Held  that  there  wasnolecral  reserva- 
tion of  Section  10.  Held,  also,  that 
under  a  fair  construction  of  the 
aforesaid  act.  and  the  act  authorizing 
the  President  to  reserve  such  lands 
as  he  may  deem  necessary  for  mili- 
tary posts ;  lands  not  expressly  re- 
served in  the  Proclamation  of  the 
President,  were  subject  to  sale, 
though  they  had  previously  been  re- 
served by  law. 


Ibid. 


•20.  The  admitting  of  a  portion  of  Sec- 
tion 10,  the  whole  of  which  the  Com- 
missioner of  the  General  Land  Office 
had  declared  was  reserved  for  mili- 
tary purposes,  to  be  entered  by  a  pre- 
emptor,  is  a  declaration  on  the  part 
of  the  government  that  there  was  no 
legal  reservation. 


Ibid- 
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81.  A  patent  is  not  the  title  itself,  but 
the  evidence  thereof.  Ibid. 


22.  In  a  republic,  the  title  to  land  de- 
rived from  the  government,  springs 
from  the  law.  Ibid. 

23.  The  certificate  of  a  Register  of  a 
Land  Office,  of  the  purchase  of  a  tract 
of  land  from  the  U.  S.,  is  of  as  high 
authority  as  a  patent.  Ibid. 

24.  The  words,  "better,  legal,  para- 
mount title,''''  used  in  the  act  of  the 
legislature,  making  the  certificates 
of  the  Land  Officers  evidence,  do  not 
mean  the  title  of  the  U.  S. ;  but  they 
refer  to  cases  where  the  U.  S.  had 
not  the  title  at  the  time  of  the  sale 
and  issuing  of  the  certificate. 


Ibid. 


25.  The  United  States  could  not  be  a 
defendant  in  a  State  court  to  any  ac- 
tion whatever,  such  court  having  no 
jurisdiction  over  her;  and  consent 
could  not  give  it.  And  although  it 
is  certainly  true  that  the  tenant,  in 
all  actions  of  ejectment,  may  defend 
himself  by  showing  the  title  of  his 
landlord,  it  does  not  follow  that  the 
party,  who  could  not  be  a  defendant 
for  want  of  jurisdiction  in  the  court 
over  him,  may  defend  himself  in 
such  case  in  the  name  of  a  person, 
who,  upon  no  reasonable  supposi- 
tion, could  be  considered  as  stand- 
ing in  the  relation  of  a  tenant. 

26.  The  certificate  of  a  Land  Officer  is 
evidence.     Turneyx.  Goodman, 


See  Evidence,  4  ;    Improvements 
Trespass. 


Ibid. 
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QUO  WARRANTO. 

See  the  People  of  the  State  of  Illinois 
Ex  relatione  Charles  E.  'Matheny, 
appellants  v.  Mordecai  Mobley,  ap- 
pellee, 215 

REAL  ESTATE. 

1.  A  special  power  granted  by  statute, 
affecting  the  rights  of  individuals, 
and  which  divests  the  title  to  real 
estate,  ought  to  be  strictly  pursued, 
and  should  so  appear  on  the  face  of 
the  proceedings.  Smith  et  al.  v. 
Bileman,  323 

See  Estates. 

RECEIPT. 

See  Evidence,  22, 23. 

RECITALS. 

See  Deed,  4:  Evidence,  8;  Refe- 
rees. 


RECOGNISANCE. 


1.  It  is"  error  to  enter  up  final  judg- 
ment upon  a  recognisance,  upon  the 
recognisor's  failing  to  appear  agree- 
ably to  the  terms  of  their  recogni- 
sance. Before  final  judgment  can  be 
entered,  a  scire  facias  must  issue 
against  them  to  show  cause  why 
judgment  and  execution  should  not 
be  had,  or  an  action  must  be  insti- 
tuted on  the  bond  to  recover  the 
penalty.  Pi/ickard  et  al.  x.  The  Peo- 
ple, 
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RECORDS. 


1.  A  mistake  in  making  up  the  record 
of  a  cause  may  be  corrected  at  a  term 
subsequentto  that  atwhichthe  same 
was  disposed  of.  Mitcheltree  x. 
Sparks, 


122 


2.  The  name  "Nathan"  was  erased, 
and  "  Mathew  "  inserted,  in  a  record 
at  a  subsequent  term.  Ibid. 


.  The  reasons  filed  by  a  party,  as  the 
foundation  for  a  motion  in  the  Cir- 
cuit Court,  do  not  thereby  become  a 
part  of  the  record.  To  make  them  a 
part  of  the  record,  they  should  be 
embodied  in  a. bill  of  exceptions. 
Vanlandingham  x.  Fellows  et  al. 
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The  act  of  Congress  prescribing  the 
mode  of  authenticating  the  acts  of 
the  several  legislatures,  declares  that 
such  acts  shall  be  authenticated  by 
having  the  seal  of  their  respective 
States  affixed  thereto.  An  act  certi- 
fied by  the  Secretary  of  State,  to 
which  is  appended  a  certificate  of 
the  Governor,  with  the  seal  of  State 
affixed,  certifying  to  the  official  cha- 
racter of  the  person  signing  himself 
as  Secretary,  and  that  full  faith  and 
credit  are  to  be  given  to  his  official 
acts,  is  not  a  compliance  with  the  act 
of  Congress.  Lafayette  Bank  of 
Cincinnati  v.  S'one, 


424 


5.  The  record  of  a  cause  should  pre- 
sent the  proceedings  in  the  order  of 
time  in  which  they  transpired.  Sloo 
x.  The  State  Bank  of  Illinois,  428 


.  In  a  suit  for  a  criin.  con.,  a  marriage 
license  issued  in  the  State  of  Ten- 
nessee, with  a  certificate  endorsed 
thereon  by  a  justice  of  the  peace, 
that  he  had  solemnized  the  mar- 
riage, was  admitted  in  evidence,  the 
official  character  ol  the  officer  grant- 
ing the  license,  and  also  that  of  the 
justice  of  the  peace,  being  certified 
by  the  clerk,  the  keeper  of  the  re- 
cords, Tinder  his  official  seal,  and 
the  presiding  justice  having  certi- 
fied to  the  authority  and  official 
character  of  the  clerk :  Held  that  the 
license  and  certificates  were  proper- 
ly admitted.    King  x.  Dale, 


T.  Where  the  record  of  a  cause  stated 
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that  "  the  defendant  filed  his  plea, 
and  the  plaintiff  joined  thereto," 
but  the  plea  and  joinder  were  not  on 
file,  and  copies  of  the  same  were  not 
given  in  the  record :  Held  that  the 
inference  wae,  that  the  issue  was  an 
issue  to  the  country.  Archer  v. 
Spillman  et  at.  553 


.  The  law  is  well  settled,  that  in  or- 
der to  justify  courts  not  of  record  in 
taking  cognizance  of  a  cause,  their 
jurisdiction  must  affirmatively  ap- 
pear.   Trader  v.  McKee,  558 


9.  In  order  to  entitle  a  transcript  of  a 
judgment  of  a  justice  of  the  peace  of 
another  State,  to  be  received  in  evi- 
dence in  this  State,  it  must  be  shown 
that  by  the  laws  of  the  State  where 
the  judgment  was  rendered,  the  jus- 
tice had  jurisdiction  over  the  subject 
matter  upon  which  he  attempted  to 
adjudicate.  Ibid. 


10.  A  transcript  of  a  judgment  of  a  jus- 
tice of  the  peace  of  Wayne  county,  in 
Indiana,  purported  to  be  certified  by 
his  successor  in  office,  and  the  clerk 
of  the  Circuit  Court  of  Wayne  coun-  • 
ty  certified  as  to  the  capacity  of  said 
successor  in  office,  and  the  judge  of 
the  sixth  Judicial  Circuit  in  Indiana, 
certified  as  to  the  capacity  of  the 
said  clerk :  Held  that  in  the  absence 
of  proot  that,  the  statute  of  Indiana 
authorized  the  clerk  to  give  6uch  cer- 
tificate, he  could  not  give  a  certifi- 
cate in  such  a  case,  that  would  be 
evidence  in  a  court  of  justice  Ibid. 

11.  Where  papers  which  are  lodged  in 
the  clerk's  office,  but  are  not  marked 
filed,  are  incorporated  into  a  record 
from  the  Court  below,  a  writ  of  cer- 
tiorari may  be  issued  to  the  clerk,  to 
send  up  a  true  record.  Holmes  v. 
Parker  et  al.  5C7 

12.  Where  a  bill  of  exceptions  signed 
and  sealed  by  the  judge,  and  an  ap- 
peal bond,  were  lodged  in  the  clerk's 
office,  but  not  marked  filed :  Held 
that  they  were  not  part  of  the  record 
in  the  cause,  and  that  the  appeal 
must  be  dismissed.  Ibid. 


See  Right  op  Property,  7. 


RECORDING  OF  DEEDS. 


1.  The  section  of  the  statue  of  frauds 
and  perjuries,  which  declares  void  as 
to  creditors  and  purchasers,  all  con- 
veyances of  goods  and  chattels  made 
upon  considerations  not  deemed  val- 
uable in  law,  unless  possession  shall 
remain  with  the  donee,  or  unl«ss 
the  conveyances  be  recorded,  has 
no  relation  to  a  deed  made  upon  a 
valuable  consideration.  The  stat- 
ute applies  to  deeds  for  personal 
property  made  upon  good  consider- 
ation only,  as  distinguished  from 
valuable.    Kitchell  v.  Bratton  300 


REFEREES 


.  Where  a  cause  has  been  referred 
by  a  rule  of  Court,  it  is  incumbent 
on  the  party  objecting  to  the  report 
of  the  referees,  to  show  by  affidavit 
that  some  irregularity  has  occurred. 
In  the  absence  of  such  proof,  their 
proceedings  will  be  deemed  to  have 
been  regular.  It  is  to  be  presumed 
that  the  requisite  forms  have  been 
observed,  in  a  case  like  the  present, 
without  a  recital.  Vanlandinghaa 
v.  Lower y. 
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REGISTER  AND  RECEIVER. 

See  Evidence,  4;  Public  Lands. 

REMEDY. 

See  Fees. 

REMOVAL  FROM  OFFICE, 


See  Clerk. 


RENT. 


See  Landlord  and  Tenant  ;  Use 
and  Occupation. 

REPEAL  OF  STATUES. 

See  Office  and  Officer. 

RES  ADJUDICATA 

See  Justices  of  the  Peace,   3,  17, 
18,  19. 

RESERVATION. 

See  Public  Land. 

RETURN. 

See  Service  of  Process. 

RIVERS. 

See  Navigable  Streams. 

RIGHT  OF  PROPERTY. 

1.  In  a  trial  of  the  right  of  property, 
the  defendant  in  execution  is  a  com- 
petent witness  for  the  claimant. 
The  interest  which  disqualifies  must 
be  in  favor  of  the  party  calling  the 
witness.     Clifton  v.  Bogardus 

2.  The  statute  does  not  require  the 
elaimant  of  property  taken  on  exe- 
cution, to  state  on  whoso  execution 
the  levy  had  been  made,  in  the  no- 
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tice  he  serves.  Notice  to  the  officer 
that  he  claims  the  goods  levied  on, 
intends  to  prosecute  his  claim,  and 
forbids  the  sale,  is  sufficient.  Pearce 
et  al.  v.  Swan, 


265 


3.  Surplnsage  cannot  vitiate  a  notice    Ibid. 

4.  Objections  in  the  nature  of  a  plea 
in  abatement,  must  be  made  in  the 
first  instance.  It  is  too  late  to  make 
them  on  appeal.  An  appeal  from 
the  decision  of  a  jury,  upon  the  trial 
of  the  right  to  property  levied  on 
execution,  must  be  taken  at  the  trial 
and  the  appeal  bODd  executed  before 
the  court  is  dissolved.  An  appeal 
bond  filed  the  day  after  the  trial,  is 

not  sufficient.  Ibid. 


5.  When  the  process  by  which  a  court 
obtains  jurisdiction  of  a  cause  is  ir- 
regular, if  no  objection  is  made,  the 
irregularity  is  waived.  Ibid. 

5.  If  an  appeal  be  irregularly  taken  to 
the  Circuit  Court,  from  the  verdict. 
of  a  jury  on  the  trial  of  the  right  of 
property  before  a  justice.  &c,  and 
the  appellee  appears  in  the  Circuit 
Court,  he  waives  all  objections  to 
the  irregularity  of  the  appeal.  Ibid. 


7.  Where  an  attachment  was  levied 
on  goods  in  the  possession  of  S..  and 
upon  a  trial  of  the  right  of  property 
between  S.  and  the  attaching 
creditors,  the  property  was  found  to 
be  subject  to  the  attachment,  and  S. 
gave  security  to  the  sheriff  who  at- 
tached them,  for  their  return,  but 
subsequently  put  them  into  the  pos- 
session of  A.,  who  sold  them,  and 
who  was  thereupon  summoned  as 
garnishee  in  the  attachment  suit : 
Held  that  in  determining  whether 
A.  was  liable  as  garnishee,  the  re- 
cord of  the  trial  of  the  right  of  pro- 
perty between  the  creditors  in  the 
attachment,  and  S..  was  properly  ad- 
mitted, and  that  it  was  conclusive 
as  to  the  ownership  of  the  property. 
Arenz  v.  Reihle  et  al.  340 

8.  A  judgment  binds  parties  and  pri- 
vies. Ibid. 


Semble,  That  a  trial  of  the  right  of  pro- 
perty, under  the  statute,  is  conclu- 
sive between  the  parties  and  privies.  Ibid. 


.  A  landlord  who  has  distrained  up- 
on the  goods  of  his  tenant,  has  a 
sufficient  interest  in  them  to  en- 
able him  to  be  the  claimant  of  the 
same  on  a  trial  o«  the  right  of  pro- 
perty, if  they  are  subsequently  taken 
in  execution.  Grimsky  et  ai.  v. 
Kl-ein.  343 


"10.  Semble.  Thit  any  person  having 
an  interest  in  goods  aud  chattels, 
may  be  a  claimant  of  the  same  and 
have  a  trial  of  the  ri£ht  of  property 
between  the  creditor  in  an  execution 
levied  on  the  same,  and  himself.        Ibid. 


11.  A  motion  to  dismiss  an  appeal  from 
the  verdict  of  a  jury  on  the  trial  of 
the  right  of  property  before  a  sheriff 
is  addressed  to  the  discretion  of  the 
Court,  and  the  decision  of  the  Cir- 
cuit Court  on  such  motion,  cannot 
be  assigned  for  error  Sheldon  v. 
Eeihle  etal. 
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12.  A  bond  on  appeal  from  the  decis- 
ion of  a  sheriff's  jury  on  the  trial  of 
the  right  of  property,  may  be  exe- 
cuted "by  an  attorney  in  fact.  Ibid. 

13.  On  the  trial  of  the  right  of  proper- 
ty levied  on  by  attachment,  the  writ 
of  attachment"  and  return  thereon, 

are  admissible  in  evidence.  Ibid. 


14.  The  verdict  of  a  jury  in  the  Circuit 
Court,  on  the  trial  of  the  right  of 
property,  found  the  title  in  the  de- 
fendant in  the  attachment:  Held 
that  the  finding  was  sufficiently 
formal  and  explicit,  as  it  negatived 
the  title  set  up  bj  the  claimant. 


Ibid. 


SALE. 


See  Frauds. 


SALE  OF  LANDS. 

See  Administrator  and  Execu- 
tor, 13.  14,  15,  18 ;  Chancery  ; 
Canal  Lands  :  County  Commis- 
sioners ;  Covenant ;  Deed. 

SALE  OF  LAND  FOR 
TAXES. 

See  Construction  op  Statutes. 

SCHOOL  FUND. 


.  The  statute  regulating  the  amount 
of  interest  which  a  borrower  of  the 
School  Fund  shall  be  subject  to  pay, 
as  a  penalty  for  not  paying  the  prin- 
cipal and  interest  punctually,  when 
due.  does  not  authorize  a  judgment 
for  interest  in  f'/tvro.  and  it  cannot 
be  rendered  at  common  law.  Pear- 
sons v.  Hamilton 
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2.  Semble,  That  in  an  action,  by  scire 
facias,  to  foreclose  a  mortgage  to  the 

School  Fund,  the  jury  may  assess  a 
penalty  of  twenty  per  cent,  upon  the 
amount  of  principal  and  interest, 
after  the  mortgage  became  due,  al- 
thoagh  there  is  no  averment  of  the 
penalty  in  ihe  scire  facias.  Ibid. 

3.  In  an  action  upon  a  note  given  to 
the  Commissioners  of  School  Lands 
of  a  county,  for  money  loaned  of  the 
School  Fund,  in-order  to  entitle  the 
plaintiff  to  recover  the  twenty  per 
centum  penalty  given  by  the  statute 
of  1S35,  it  must  be  claimed  in  the 
declaration.    Hamilton  v.  Wright  y         582 


4.   The   twenty  per  centum  interest 
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which  borrowers  of  the  i-chool 
Fund  are  compelled  to  pay,  upon  a 
faiure  to  pay  the  principal  and  in- 
terest punctually,  is  given  as  a 
penalty.  Ibid. 

SCIRE  FACIAS. 

1.  A  scire  facias  to  foreclose  a  mort- 
gage, is  a  proceeding  in  rem,  and  not 
an  acrion  in  the  ordinary  accepta- 
tion of  that,  term.    Menard  \ .  Marks,       25 

2.  A  scire  facias  to  foreclose  a  mort- 
gage, may  be  issned  before  the  expi- 
ration of  one  year  from  the   decease 

of  the  mortgagor.  Ibid. 

3.  The  objection  that  a  scire  facias  to 
foreclose  a  mortgage,  does  not  set 
out  the  mortgage""  in  full,  cannot  be 
taken  on  a  pfea  in  abatement,  Ibid. 

4.  A  mortgage  of  lands  is  not  a  note, 
bond,  bill,  or  other  instrument,  in 
writing  within  the  meaning  of  the 
act  in  relation  to  promissory  notes ; 
and  a  want  of  consideration,  or  a 
failure  of  consideration  cannot  be 
pleaded  to  a  scire  facias  to  foreclose 
a  mortgage.  Hall  et  al.  v.  Byrne  ei 
al. 
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5.  It  is  error  to  enter  up  final  judg- 
ment upon  a  recognisance  upon  the 
recognisor's  failing  to  appear  agreea- 
bly to  the  terms  of  their  recogni- 
sance. Before  final  judgment  can 
be  entered,  a  scire  facias  must  issue 
against  them  to  show  cause  why 
judgment  and  execution  should  not 
be  had,  or  an  action  must  be  insti- 
ted  on  the  bond  to  recover  the  pen- 
alty.   Pinckard  et  al.  v.   Tfie  People, 

6.  A  scire  facias  to  foreclose  a  mort- 
gage, ie  considered  both  as  process 
and  declaration ;  and  the  proper 
course  to  take  advantage  of  infor- 
malities is  by  demurrer.  Marshall 
v.  Maury, 
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7.  A  scire  facias  may  be  amended.  Ibid. 

8.  A  scire  facias  on  a  mortgage,  is  a 
proceeding  in  rem  ;  and  the  judg- 
ment should  direct  the  sale  of  the 
mortgaged  premises.  The  direction 
"that"  a  special  execution  issue  there- 
for, according  to  the  statute  in  such 
ca?e  made  and  provided,"  is  not 
sufficient.  Ibid. 


9.  Semble,  That  in  an  action,  by  scire 
facias,  to  foreclose  a  mortgage  to 
the  School  Fund,  the  jury  may  as- 
sess a  penalty  of  twenty  per  cent, 
upon  the  amount  of  principal  and 
interest,  after  the  mortgage  be- 
came due.  although  there  is  rib  aver- 
ment of  the  penalty  in  the  scire 
facias.    Pearsons  v.  Hamilton, 

10.  >^  here  a  mortgage  was  executed 
by  G.  and  his  wife,  and  judgment 
was  rendered  upon  a  scire  facias  to 
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foreclose  the  same,  against.  G.  and 
his  wife  :  Held  that  the  wife  was 
properly  made  a  defendant,  and  that 
the  judgment  was  not.  erroneous. 
Gilbert  el  al.  v.  Maggord,  All 

11.  Semble,  That  in  oraer  to  bar  the 
wife  of  right  of  dower,  she  should 
be  made  a  party  defendant,  in  a 
scire  facias  to  foreclose  a  mortgage.    Ibid. 

12.  Where  a  scire  facias  to  foreclose  a 
mortgage  commanded  the  defend- 
ant to  answer  unto  "Cushman,  Eaton 
&  Co."  without  showing  or  averring 
what  persons  composed  the  said  firm: 
Held  that  the  omission  was    fatal. 

Day  v.  Cushman  et  al.,  475  = 

13.  A  scire  facias  to  foreclose  a  mort- 
gage payable  by  installments,  must 
state  that  the  last  instalment  has  be- 
come due.  Ibid. 

14.  In  summary  proceedings  under  a 
statute,  the  provisions  of  the  stat- 
ute must  be  strictly  complied  with.    Ibid. 

SEAL. 

1.  A  summons  not  under  seal,  issued 
from  the  Circuit  Court,  should  be 
quashed  on  motion  in  that  Court. 
Hannum  v.  Thompson,  23-8 

2.  The  want  of  a  seal  to  a  summons 
cannot  be  taken  advantage  of  after 
an  appearance.    Eastern  et  al.  v.  Al- 

tum,  250  ■> 

3.  Where  a  summons  is  issued  not  un- 
der the  seal  of  the  Court,  the  Conrt 
should,  on  motion,  quash  it.  It  is  er- 
ror to  refuse  such  a  motion.  An- 
glin  v.  Nott,  395 


SECURITY  FOR  COSTS. 


.  A  non-resident  plaintiff  cannot  in- 
stitute a  suit  before  a  justice  of  the 
peace,  until  he  has  given  a  bond  for 
costs,  although  he  sue  for  the  use  of 
a  resident.  The  statute  in  relation 
to  costs  in  the  Circuit  Court,  in  like 
cases,  is  different.  Seward  et  al.  v. 
Wilson, 


2.  A  security  for  costs,  entitled  "The 
Same  i\  The  Same,"  is  insufficient. 
Warrwck  v.  Russell, 


3.  It  is  no  objection  to  a  security  for 
costs,  that  it  is  signed  by  a  firm  in 
their  co-partnership  name.  Linn  v. 
Buckingham  et  al , 


192 
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4.  Where  a  security  for  costs  was 
written  upon  the  back  of  the  decla- 
ration in  a  cause,  but  the  title  of  the 
Court  did  not  appear  in  the  same  : 
Held  that  it  was  a  sufficient  compli- 
ance with  the  statute.  Ibid. 

5.  Where  an  action  is  brought  by  a 
non-resident,  for  the  use  of  a  resi- 
dent, no  security  for  costs  is  re- 
quired.   Cat  on  v.  Harmon,  581 
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G.  The  security  for  costs  required  of 
non-residenfs,  need  not  be  in  the 
precise  words  or  form  given  in  the 
statute.    Ket telle  v.  Wardelle,  592 

7.  A  security  for  costs  may  be  signed 
in  the  name  of  a  firm.  Ibid. 


SET-OFF. 

1.  A  judgment  recovered  after  action 
brought,  and  after  plea  pleaded,  can- 
not be  set-off  against  the  plaintiff's 
demand.    Irriii  et  al.  v.  Wright,  135 


.  The  construction  of  the  English 
statute  of  set-off,  and  of  §  17  of  our 
practice  act,  should  be  the  same  in 
relation  to  the  time  at  which  the 
set-oif  should  exist.  Ibid. 


3.  A  defendant,  is  not  bound  to  set-off 
his  debt  against  the  plaintiff's  de- 
mand, except  in  suits  before  a  jus- 
tice of  the  peace.  Morton  v.  Bailey 
eta!.  213 


.  An  administrator  is  not  bound  up- 
on the  exhibition  by  a  freditor  of 
his  claim  against  the  estate  of  the 
intestate,  to  set-off  any  debt  or  de- 
mand such  estate  may  have  against 
such  creditor ;  and  his  failing  to  do 
so,  will  not  bar  such  debt  or  de- 
mand. Ibid. 


5.  A  note  payable  in  mason  work,  is 
not  assignable  so  as  to  enable  the 
assignee  to  plead  it  as  a  set-off  to  an 
action  against  him,  or  to  enable  him 
to  institute  a  suit  thereon  in  his  own 
name.    Ransom  v.  Jones, 

6.  Under  §  17  of  the  practice  act,  un- 
liquidated damages  arising  ex  con- 
tractu, may  be  set  off  in  an  action 
of  assumpsit.  The  rule  was  differ- 
ent under  the  act  of  1319.  Edwards 
et  al.  v.  Todd, 
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7.  Where  the  plaintiff  brought  an  ac- 
tion of  assumpsit  to  recover  the 
amount  of  freight  agreed  to  be  paid 
by  the  defendants  for  the  transporta- 
tion of  their  goods  from  Buffalo  to 
Chicago,  and  the  defendants  pleaded 
the  general  issue,  and  gave  notice  of 
their  intention  to  give  in  evidence 
under  that  plea,  that  a  portion  of  the 
goods  agreed  to  be  transported,  ex- 
ceeding in  value  the  whole  amount 
of  the  freight  claimed,  was,  through 
the  negligence,  carelessness.and  im- 
proper conduct  of  the  plaintiff,  lost 
and  destroyed  on  the  voyage  :  and 
on  the  trial  offered  to  introduce  such 
evidence,  first,  by  way  of  set-off,  and 
secondly,  by  way  of  reducing  the 
damages  claimed:  Held  that  the  evi- 
dence was  admissible  as  well  as  a 
set-off,  as  in  reduction  of  damages. 


Ibid. 


•8.  The  words  "claim  or  demand"  in 
the  section  of  the  sravate  allowing 
set-offs,  is  to  be  confined  to  sucb  as 


arise  from  '"contracts  or  agreements, 
express  or  implied."  Ibid. 


SERVICE  OF  PROCESS. 


1.  A  return  to  a  summons  signed  by  a 
person  as  "deputy  sheriff,"  without 
using  the  name  of  the  sheriff,  is  er- 
roneous and  void.  Ditch  v.  Ed- 
wards. 127 


2.  The  return  of  a  constable  or  other 
officer,  should  state  the  time  when 
service  of  process  was  made.  Wil- 
son v.  G-reathouse,  174 


3.  The  following  return  upon  a  sum- 
mons, -  Executed  on  the  within  de- 
fendant by  his  reading  the  within. 
Joseph  Flinn,  Const.  M.  C."  is  insuf- 
ficient and  void.  Ibid. 


4.  Parol  proof  cannot  be  received  to 
show  when  process  was  served, 
where  the  officer  who  made  the  pro- 
cess is  dead.  Ibid. 


5.  The  return  of  a  sheriff  should  state 
the  time  when  the  process  was  exe- 
cuted.   C'lemson  et  al.  v.  Hamm,  176 


6.  The  return  of  a  sheriff  upon  a  sum- 
mons, in  these  words,  ••  Executed 
on  Hunter— Clemson  not  found.  N. 
Buckmaster,  Sheriff,  M.  C."  is  in- 
sufficient. Ibid. 

7.  The  return  of  a  sheriff  should  state 
the  manner  in  which  the  process  was 
executed.  -'Executed  Oct.  18th,  1832, 
as  commanded  within,"  is  not  a  suffi- 
cient return  to  a  summons.  Ogle  v. 
Coffey,  239 

8.  In  an  action  against  an  officer  for  an 
escape  on  process  sued  out,  and 
placed  in  the  officer's  hands  to  exe- 
cute, or  in  an  action  for  a  false  re- 
turn, or  for  a  refusal  to  execute  such 
process,  it  is  no  justification  for  suf- 
fering an  escape,  or  for  making  a 
false  return,  or  for  a  refusal  to  exe- 
cute such  process,  that  the  forms  of 
law  in  suing  out  such  process  have 
not  all  been  observed.  If  the  pro- 
cest  be  regular  on  its  face,  and  it  be 
not  absolutely  void,  having  been  is- 
sued without  the  authority  of  law, 
the  officer  can  never  be  made  a  tres- 
passer, although  it  may  have  been 
erroneously  issued;  andheisbound 
to  execute  the  process,  although  it 
may  have  been  erroneously  sued 
out.  If  the  magistrate  had  jurisdic- 
tion of  the  subject  matter,  the  officer 
was  not  bound  to  enquire  further 
into  the  accuracy  of  his  proceedings, 
but  should  have  proceeded  to  obey 
the  mandate  of  the  warrant.  Brother 

et  al.  v.  Cannon.  200 


9.  A  judgment  by  default  is  irregular 
unless  it  appear  by  a  return  on  the 
process,  that  it  had  been  served,  and 
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on  what  day  service  was  made.  Gar- 
rett v.  Phelps, 

10  The  justice  of  the  peace  who  is  sue?, 
and  the  constable  who  executes,  pro- 
cess in  a  case  where  the  justice  has 
not  jurisdiction,  are  both  luHeM 
trespassers.    Hull  v.  Blaisdell  et  al. 

11  The  statute  specifies  but  two  cases 
in  which  a  justice  of  the  peace is  au- 
thorized to  appoint  a  constable  pi  o 
tern  The  one  is  to  execute  criminal 
nrocess,  where  the  accused  is  likely 
to  escape  ;  and  the  other  is  to  exe- 
cute civil  process,  where  goods  and 
chattels  are  about  to  be  removed 
before  an  application  can  be  made 
to  a  qualified  constable. _  In  the  lat- 
ter case,  as  a  pre-reqmsite  to  the 
power  of  appointment,  it  must  be 
shown  that  goods  and  chattels  are 
about  to  be  removed.  Gordon  v 
Knapp.  et  al. 

12  The  appointment  of  a  constable  pro 
tern,  by  a  justice  of  the i  peace  to  exe- 
cute process,  under  §  51 of  the  Act 
concerning  Justices  of  the  Peace  and 
Constables."  must  be  made  by  en- 
dorsement upon  the  back  of  the  pro- 
cess An  appointment  upon  a  sepa- 
rate piece  of  paper,  is  not  a  compli- 
ance with  the  act. 
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SHERIFF'S  SALE. 

See  Ejectment  ;  Execution. 

SLANDER. 

.  In  an  action  for  slander,  it  is  suffi- 
cient to  prove  the  substance  of  the 
words  charged.  But  proof  of  equiva- 
lent words'is  not  sufficient.  Slocumb 
v.  Kuykendall, 


187 


Ibid. 


13    \  iustice  of  the  peace  cannot  ap- 

'  point  a  constable  pro  tern,  to  serve  a 

summons  or  other  personal  notice, 

in  a  civil  suit.    The  statute  refers  to 

an  execution  or  attachment.  iota. 

Semble,  That  where  a  justice  of  the 
peace,  or  other  inferior  omcer,  acts 
in  a  case  where  he  is  not  authorized 
to  act,  the  proceedings  are  not  only 
irregular  but  void.  lma- 

See  Evidence.  8, 9. 


SPECIFIC  PERFORMANCE. 

See  Chancery. 

STATUTES. 

See  Construction  op  Statutes  ; 
Ejectment  ;  Penal  Statutes ; 
Public  Acts. 

STATUTE  OF  FRAUDS. 

See  Frauds  ;  Promise,  1,  2,  3. 

STATUTE   OF   LIMITA- 
TIONS. 

1.  A  debt  due  to  the  State  Bank  of 
Illinois,  is  a  debt  due  to  the  State. 
and  is  not  barred  by  the  statute  of 
limitations.  The  State  B'mk  of  Illi- 
nois v.  Brown  et  al.  106 


SETTLERS. 


Set  Trespass. 


SHERIFF. 

1.  In  proceedings  against  a  Sheriff 
under  §  30  of  the  practice  act,  by 
motion  for  failing  to  pay  over  money 
collected  bv  him  on  execution,  the 
jud^nent  should  be  for  the  amoun 
collected,  and  interest  thereon,  at 
the  rate  of  twenty  per  centum  per  an- 
num.   Beaird  v.  Foreman, 

2  The  remedy  given  by  «  14  of  the 
«  Act  eoncerning  SherifB  and  Coro- 
„£t "  is  a  distinct  remedy  troni  that 
Siren  bv  I  SO  of  the  practice  act ;  and 
£i*"n  foe  option  of  the  plaintiff  m 
execution  to  resort  to  whichever  he 
please-. 


40 


Ibid. 


2.  Non-residents  are  exempted  from 
the  operations  of  the  statute  of  limi- 
tations.    White  v.  Hight, 

3  The  limitation  of  sixteen  years  in 
the  statute  of  limitations,  only  ap- 
plies to  actions  of  debt  and  covenant, 
and  to  actions  upon  awards. 

4.  Where  B  agreed,  by  parol,  to  pur- 
chase of  L.  a  tract  of  land,  and  to 
pay  §400  for  the  same,  in  four  equal 
annual  instalments,  but  no  menoran- 
dum  in  writing  was  made  of  the 
bargain,  and  sometime  afterwards  a 
note  was  executed  for  the  amount 
then  due,  of  the  principal  of  said 
purchase  monev,  and  a  deed  made 
for  the  land,  but  the  parties  not 
agreeing  as  to  the  rate  of  interest 
for  the  time  payment  had  been  de- 
layed that  was  left  for  future  adjust- 
ment': Held  that  the  contract  to  pay 
interest  was  not  within  the  statute 
of  frauds.  Said  agreement  to  pur- 
chase the  land,  was  made  in  1S24, 
and  the  note  was  executed  in  1832. 
The  suit  was  instituted  in  1835: 
Held  also,  that  the  contract  for  in- 
terest was  not  barred  by  the  statute 
of  limitations.    Prtro  v.  Lathrop, 

SUIT. 

1  The  issuing  of  the  summons  is  the 
'commencement  of  a  suit.  Feazle  v. 
Simpson  et  al. 


204 


Ibid, 
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2.  The  remedy  given  by  statute,  to  col- 
lect fees  by  making  out  a  fee  bill  and 
delivering  it  to  an  officer,  is  a  cumu- 
lative remedy,  but  it  does  not  take 
away  the  common  law  remedy  by 
suit.    Morton  v.  Bailey  et  al.  213 


See  Action. 

SURVEYOR. 

1.  A  county  surveyor  is  entitled  to  re- 
ceive twenty-five  cents  and  no  more, 
for  each  lot  contained  in  any  town 
plat  which  he  lays  oat,  surveys,  and 
plats.    Pearsons  et  al.  v.  Bailey,  507 

2.  If  to  lay  out,  survey,  and  plat  a 
town,  it  is  necessary  to  employ 
chainmen,  it  is  then  as  much  the 
duty  of  the  surve3Tor  to  employ  and 
paytheni,  as  it  is  to  furnish  a  chain 

or  compass,  or  to  draw  the  map.  Ibid. 

3.  The  provision  of  §  5  of  the  act  of 
Jan.  14,  1829,  that  -'All  chainmen 
necessary,  shall  be  employed  by  the 
person  wanting  surveying  done," 
does  not  apply  to  surveyors  of  town 
plats.  Ibid. 

SURETY. 


1.  The  contract  of  a  surety  is  to  be 
construed  strictly,  both  in  law  and 
equity,  and  his  liability  is  not  to  be 
extended  by  implication  beyond  the 
terms  of  his  contract.  Reynolds  v. 
Hall  et  al. 


2.  The  sureties  of  the  late  State  Treas 
urer,  are  not  liable  for  his  acts  a: 
Cashier  of  the  old  State  Bank. 


Ibid. 


3.  It  is  a  well  settled  rule,  that  a  sure- 
ty cannot  be  held  beyond  the  ex- 
press terms  of  his  undertaking,  as 
understood  by  the  parties,  when  the 
contract  was  entered  into.  Ibid. 

4.  Wliere  at  the  bottom  of  a  bond 
made  by  a  principal  and  his  surety, 
a  memorandum  was  annexed,  that 
•'This  bond  is  executed  by  Mr.  H. 
as  security  for  Mr.  W.,  the  princi- 
pal:" Held  that  the  fact  contained  in 
said  memorandum,  could  not  be 
pleaded  to  an  action  on  the  bond 
against  the  surety.  Held,  also,  that 
it  was  unnecessary  to  notice  the 
memorandum  in  the  declaration. 
Wilson  et  al.  v.  Campbell  et  al.  493 

5.  Where  two  persons  execute  a  bond, 
one  as  principal  and  the  other  as 
surety,  one  is  equally  as  much  bound 

to  the  obligee  as  the  other.  Ibid. 

6.  Sembl-e,  That  the  signing  as  surety 
is  only  evidence  between  the  obli- 
gors, of  the  character  of  the  obliga- 
tion of  each.  Ibid. 

SURPLUSAGE. 

1.  Surplusage  cannot  vitiate  a  notice. 
Pearce  et  al.  v.  Swan,  266 


TAXES. 

See  Construction  of  Statutes. 

TENANT  IN  COMMON. 

1.  One  joint  tenant  or  tenant  in  com- 
mon may  maintain  an  action  for  for- 
cible entry  and  detainer  against  his 
co-tenant.    Mason  v.  Finch,  495- 

TITLE. 

1.  Where  two  patents  have  issued  for 
the  same  lands  to  different  persons, 
at  different  times,  the  elder  patent  is 
the  highest  evidence  of  title,  and  as 
long  as  it  remains  in  force,  it  is  con- 
clusive against  a  junior  patent.  Bru- 
ner  x.  Manlove  et  al. 


2.  In  a  republic,  the  title  to  land  de- 
rived from  the  government,  springs 
from  the  law.    McConnell  v.  Wilcox, 


See  Estates. 


See  Debt. 


TOWN. 


156 


344 


TOWN  PLATS. 

See  Surveyor. 

TRANSCRIPT. 

See  Record. 

TREASURER. 


1.  The  sureties  of  the  late  State  Trea- 
surer, are  not  liable  lor  his  acts  as 
Cashier  of  the  old  State  Bank.  Rey- 
nolds v.  Hall  et  al.  35. 

2.  A  County  Treasurer  has  no  au- 
thority whatever  to  take  a  note  pay- 
able to  himself  as  Treasurer;  nor 
has  he  any  authority  to  assSgn  or 
transfer  such  a  note.  Berry  v.  Ham- 
by,  468 


3.  A  suit  cannot  be  maintained  in 
the  name  of  a  County  Treasurer. 
Sed  quere. 

4.  Quere,  Whether  an  action  in  the 
name  of  the  County,  can  be  main- 
tained upon  a  note  payable  to  the 
County  Treasurer.  Ibid.. 

TRESPASS. 

1.  Statutes  defining  the  boundaries  of 
counties,  are  public  acts,  and  courts 
are  bound  judicially  to  take  notice  of 
them.  In  an  action  of  trespass 
quare  clavswnfreait,  proof  that  the 
trespass  was  committed  upon  the 
premises  described  in  the  declara- 
tion, by  ihe  number  of  the  section, 
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township  and  nmgc,  (the  said  prem- 
ises being  in  the  proper  connty)  is 
sufficient  without  evidence  that,  the 
premises  are  situated  in  the  county 
where  the  action  is  brought.  Rosset 
al.  v.  Reddick, 

2.  In  actions  of  trespass  quart  claustim 
/regit,  the  law  is  well  settled,  that, 
possession  of  the  close  is  sufficient 
to  sustain  the  action  against  any  per- 
son who  shall  enter  upon  that,  pos- 
session, except  the  owner.  Webb  v. 
Sturtevant, 


3.  The  possession,  where  that  alone  is 
relied  on,  must,  be  an  actual  and  not. 
a  constructive  possession.  Ibid. 


.  A  settler  upon  the  public  lands  of 
the  United  States,  cannot  maintain 
an  action  of  trespass  against  a  per- 
son who  may  enter  and  cut  down 
the  timber,  upon  a  portion  of  the 
legal  sub-division  of  land  upon 
which  he  is  settled,  but  which  is  not 
actually  enclosed  or  occupied  by 
such  settler.    Lovett  et  al.  v.  Noble,       185 


5.  The  doctrine  in  relation  to  trespass 
is  well  settled,  that  there  are  no  ac- 
cessaries; all  are  principals  who 
are  in  any  wise  concerned  in  the 
trespass.  The  person  who  com- 
mands or  approves,  is  equally  guilty 
with  the  oae  who    perforins     the 

act.     Whitney  el  al.  v.  Turner,  253 

6.  The  justice  of  the  peace  who  is- 
sues, and  the  constable  who  executes 
process  in  a  case  where  the  justice 
has  not  jurisdiction,  are  both  liable 
as  trespassers.      Hull  v.   Blalsdell 

et  al.  332 


iSee  Assault  and  Battekt  ;  Consta- 
ble ;  Justices  of  the  Peace  ; 
Possession. 


USE  AND  OCCUPATION. 


1.  In  order  to  enable  an  administra- 
tor to  maintain  an  action  lor  the  use 
and  occupation  of  a  farm,  the  plain- 
tiff, or  his  intestate,  must  have  been 
the  owner  of  the  premises,  or  there 
must  have  been  an  express  coutrsct 
on  the  part  of  the  defendant  to  pay 
rent.    Bailey  v.  Campbell, 


.  In  the  case  of  a  parol  purchase  of 
land,  if  the  vendee  enter  into  pos- 
session, and  afterwards  reluse  to  af- 
firm the  contract,  he  would  be  liab.e 
to  the  vendor  for  the  use  and  occu- 
pation ol  the  laud,  and  could  not, 
dispute  his  title  by  setting  up  an 
outstanding  title  in  a  third  person 
Whitney  v.  Cochran  ei  al.  20'J 


the  statute  against  usury,  unless  the 
same  be  pleaded,  and  an  application 
be  made  to  the  Court  where  the 
cause  is  pending,  for  the  benefit  ot 
the  act.    Murryv.  Crocker, 


See  Interest. 


VARIANCE. 


1.  In  an  action  for  slander,  it  is  suffi- 
cient to  prove  the  substance  of  the 
words  charged.  But  proof  of  equiv- 
alent words,  is  not  sufficient.  Slo- 
cumb  v.  Kitykendall,  187 


2.  A  variance  between  the  agreement 
declared  on.  and  the  declaration, 
should  betaken  advantage  of  on  the 
trial  by  a  demurrer  to  evidence,  or  a 
motion  for  a  nonsuit.  Pearsons  v. 
Lee, 


3.  A  declaration  in  detinue  for  ''a  red 
cow  with  a  white  face,"  is  not  sup- 
ported by  proof  that  "  the  cow  was 
a  yellow  or  sorrel  cow.1'  Felt  v. 
Williams,  20(1 

4.  The  rule  applicable  to  variances,  is, 
that  whenever  an  instrument  of 
writing  or  a  record  is  not  the  foun- 
dation of  the  action,  a  variance  is 
not  material  unless  the  discrepancy 
is  so  great  as  to  amount  to  a  strong 
probability  that  it,  cannot  be  the  in- 
strument or  record  described.  Lei- 
dig  v.  Rawson.  272;  Hull  v.  Blals- 
dell et  al.  332 

5.  Where  the  writ  of  attachment  de- 
scribed in  a  declaration  in  an  ac- 
tion of  trespass  against  a  justice  of 
the  peace  for  issuing  an  attachment 
where  he  had  no  jurisdiction,  wus 
for  $38,12>£,  and  the  writ  of  attach- 
ment produced  in  evidence  was  $37. 
50  ;  Held  that  there  was  no  material 
variance.    Hull  v.  Blaisdell  et  al.  332 


.  Where  the  declaration  averred  that 
the  defendants  made  their  promisso- 
ry note  to  the  plaintiff,  Alexander 
Tappan,  and  the  note  produced  in 
evidence,  was  made  payable  to  A. 
11.  Tappan,  and  the  plaintiff  proved 
by  parol,  that  Alexander  and  A.  H. 
was  one  and  the  same  person,  and 
the  holder  of  the  note  :  Held  that  the 
proof  sustained  the  declaration. 
Peyton  et  al.  v.  Tappan,  388 

.    In  an  action   upon  a  promissory 

DOte  against  the  maker,  the  declara- 
tion described  the  note,  as  made  by 
VV  ill iam  Linn.  The  note  produced 
::i  evidence  was  signed  "Wm. 
Linn  :"  Held  there  was  no  variance, 
and  that  the  proof  was  sufficient, 
Linn  v.  Buckingham  et  al.  4"l 


USURY. 


1.  A  defendant  cannot  avail  himself  of 


S  Where  the  plaintiff  brought  an  ra- 
tion before  a  justice  of  ;:;••  peace, 
upon  a  bond  made  by  the  defendant 
while  ai.  infant,  and  npon  the  trial 
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the  defendant  pleaded  and  proved 
bis  infancy  in  bar;  and  thereupon 
the  plaintiff  made  oath  that  he  knew 
of  no  witness  by  whom  he  could 
prove  the  defendant's  agreement 
since  he  became  of  age,  to  pay  him 
$18  in  full  of  the  bond,  except  by  his 
own  oath,  or  that  of  the  defendant, 
and  prayed  that  the  defendant  might 
be  sworn,  which  the  Court  refused 
to  allow:  Held  that  the  Court  decid- 
ed correctly,  because  the  proof,  if 
admitted,  would  have  proved  a  dif- 
ferent cause  of  action  from  that  up- 
on which  the  suit  was  brought.  Bliss 
et  al.  v.  Ferryman,  4S4 


9.  At  common  law,  in  an  action  by  S. 
\V.  and  H.  L.,  on  a  promissory  note 
made  payable  to  W.  and  L.,  without 
mentioning  their  Christian  names, 
the  presumption  would  be  that  the 
plaintiffs,  being  holders  of  the  note, 
were  the  persons  to  whom  the  pro- 
mise was  made,  until  the  contrary 
was  shown.  Hollenback  v.  Williams 
et  al.  544 


10.  On  an  appeal  from  the  Circuit  to  the 
Supreme  Court,  a  variance  between 
the  amount  of  the  judgment  appeal- 
ed from,  and  the  amount  recited  in 
the  bond,  is  fatal,  though  the  vari- 
ance occurred  through  the  mistake 
or  inadvertence  of  the  clerk  of  the 
Circuit  Court.  Brooks  et  al.  v.  Tlie 
Town  of  Jacksonville ,  568 


11.  Where  an  appeal  is  dismissed,  the 
Couit  will  not  permit  the  transcript 
of  the  record  to  be  withdrawn  for 
the  purpose  of  bringing  a  writ  of 
error.  Ibid. 


VENDOR  AND  VENDEE. 


.  In  the  case  of  a  parol  purchase  of 
land,  if  the  vendee  entered  into  pos- 
session, and  afterwards  refused  to 
affirm  the  contract,  he  would  be  lia- 
ble to  the  vendor  for  the  use  and 
occupation  of  the  land,  and  could 
not  dispute  his  title  by  setting  up 
an  outstanding  title  in  a  third  per- 
son.    Whitney  v.  Cochran  et  al.  209 


•2.  A  parol  contract  for  the  purchase  of 
land,  is  not  absolutely  void,  but  only 
voidable  under  the  statute  of  frauds.   Ibid. 


3.  Whatever  may  be  the  practice  in 
England,  the  purchaser  here  is  not 
bound  to  prepare  and  tender  a  deed 
to  the  vendor,  unless  ^jich  obliga- 
tion can  be  fairly  inferred  from  the 
terms  of  the  contract.  Buckmaster 
v.  Grundy,  310 


See  Chancery  ;  Contract,  16,  IT ; 
Improvements  ;  Promissory 

Notes;  Public  Lands. 


VENIRE. 

1.  The  Circuit  Court  may  set  aside  a 
defective  verdict,  and  award  a  venire 
de  novo,  in  a  criminal  case,  where 
the  facts  found  are  so  defective  that 
no  judgment  can  be  rendered  upon 
such  verdict.  Lawrence  etal.y.  The 
People, 


.  Where  the  precept  for  summoning 
the  jury  at  a  special  term  of  a  Cir- 
cuit Court  called  for  the  trial  of  a 
prisoner  charged  with  a  capital 
crime,  had  been  lost  by  the  sheriff, 
and  the  Court  directed  a  new  one  to 
filed  nunc  pro  tunc  :  Held  that  there 
was  no  error.  Guykowski  v.  The 
People, 
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VENUE. 


1.  A  prisoner  is  entitled  to  a  change 
of  venue  whenever  by  petition  veri- 
fied by  affidavit,  he  brings  himself 
within  the  requisitions  of  the  stat- 
ute .  The  obligation  of  the  judge  to 
to  allow  i-t,  is  imperative,  and  ad- 
mits of  the  exercise  of  no  discre- 
tion.    Clark  v.  The  People, 


117 


2.  Reasonable  notice  must  be  given  to 
the  adverse  party  of  a  motion  for  a 
change  of  venue.  Berry  v.  Wilkin- 
son et  al.,  164 

3.  The  length  of  time  necessary  to  con- 
stitute reasonable  notice,  will  in 
some  degree  depend  upon  the  pecu- 
liar circumstances  of  each  particu- 
lar case,  and  must  necessarily  be 
left  to  the  legal  discretion  of  the 
judge  or  court  to  which  the  applica- 
tion is  made. 


4.  The  venue,  in  an  action  for  assault 
and  battery,  is  transitory.  Hurley 
v.  Marsh  et  al., 


5.  Where  a  declaration  stated  that  the 
assault  and  battery  were  committed 
"at  Montebelio,  in  the  county  of 
Hancock,  and  within  the  jurisdic- 
tion of  this  Court,"  Held  that  it 
was  unnecessary  to  prove  that  the 
assault  and  battery  were  committed 
within  the  town  of  Montebelio. 

6,  Original  process  can  be  issued  to  a 
different  county  from  that  in  which 
the  action  is  commenced,  in  the 
three  following  cases  only: 

1.  When  the  plaintiff  resides  in  the 
county  in  which  the  action  is  com- 
menced, and  the  cause  of  action 
accrued  in  such  county. 

2.  Where  the  contract  is  made  spe- 
cifically payable  in  the  county  in 
which  the  action  is  brought.  In 
this  case,  no  regard  is  paid  to  the 
residence  of  the  plaintiff. 

3.  Where  there  are  several  defend- 
ants  residing  indifferent  counties, 
and  the  action  is  commenced  in  the 


Ibid. 
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Ibid. 
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county  inwhieh  some  one  of  the  de- 
fendants resides.    Key  v.  Collins, 


.  Where  A.  B.  C,  and  D,  were  jointly 
indicted  in  the  Edgar  Circuit  Court, 
and  A  alone  moved  for  and  obtained 
a  change  of  venue  to  the  Clark  Cir- 
cuit Court,  without  the  consent  of 
the  others,  where  he  was  tried:  and 
and  after  his  trial  the  indictment, 
without  any  order  of  Court,  was  re- 
turned to  the  Edgar  Circuit  Court, 
and  B,  C,  and  D  called  upon  to 
plead  to  the  same :  Held  that  the 
proceedings  were  regular,  *and  that 
the  indictment  as  to  B.  C,  and 
D,  must  be  considered  as  remain- 
ing under  the  control  of  the  Edgar 
Circuit  Court,  and  that  no  trial 
could  be  had  elsewhere.  The  Cir- 
cuit Court  of  Clark  county  should 
have  ordered  the  original  indictment 
to  be  returned  to  Edgar  county,  and 
retained  a  copy  thereof  upon  its 
own  records.  Hunter  et  al.  v.  The 
People, 


403 


VERDICT. 


.  Where  the  issue  is  wholly  imma- 
terial, the  verdict  of  the  jury  will  be 
set  aside.  The  rule  is,  that  where 
matter,  be  it  never  so  well  pleaded, 
could  signify  nothing,  judgment 
may,  in  such  cases,  be  given  as  by 
confession.     Woods  y.  Hynes, 


.  Courts  will  reluctantly  interfere  to 
set  aside  a  verdict  and  grant  a  new 
trial,  where  the  proceedings  have 
been  regular.     Wickersham  v.   The 


433 


3.  Semble,  That  the  affidavit  of  a  juror 
in  support  of  a  verdict,  on  a  point 
entirely  disconnected  with  his  acts 
or  the  motives  for  his  conduct, 
may  be  admitted  on  a  motion  for  a 
new  trial.  Guykoivski  v.  The  People, 


4.  The  verdict  of  a  jury  in  the  Circuit 
Court,  on  the  trial  of  the  right  of 
property,  found  the  title  in  the  de- 
fendant in  the  attachment:  Held 
that  the  finding  was  sufficiently  for- 
mal and  explicit,  as  it  negatived  the 
title  set  up  by  the  claimant.  Sheldon 
v.  Eeihleet  al., 


5.  Semble,  That  where  the  verdict  of 
a  jury  is  for  a  greater  sum  than  the 
ad  damnum  laid  in  the  declaration, 
the  plaintiff  may  remit  the  excess, 
and  take  judgment  for  the  sum  laid. 
Gillet  et  al.  v.  Stone  et  al. 


See  Criminal  Law,  9,  10, 11 ;    New 
Thial,  6,  8. 
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VESSELS. 


See  Atta  hment,  12, 


WAIVER. 


See  Jurisdiction  ;  Pleading  ;  Prac- 
tice; Process. 


WIDOW. 

See  Dower. 

WILLS  AND  TESTAMENTS. 

See  Estates. 


WITNESS. 

t.  It  is  a  general  rule  that  all  persons 
are  competent  witnesses  who  have 
sufficient  understanding  and  are  not 
disqualified  by  interest,  crime,  or 
want  of  a  proper  sense  of  moral  ob- 
ligation to  speak  the  truth.  Clifton 
v.  Bogardus, 

I.  In  a  trial  of  the  right  of  property, 
the  defendant  in  execution  is  a  com- 
petent witness  for  the  claimant.  The 
interest  which  disqualifies  must  be 
in  favor  of  the  party  calling  the  wit- 
ness. 

3.  Where  a  witness  is  sworn  in  chief, 
he  is  bound  to  state  all  the  facts  in 
his  knowledge,  that  are  applicable 
to  the  case,  and  that  can  be  proved 
by  parol;  and  it  can  make  no  differ- 
ence whether  such  testimony  is 
given  in  answer  to  the  interrogato- 
ries of  the  party  against  whom  it 
operates  or  not.    Robertsy.  Garen, 

4.  The  admission  of  an  assignor  of  a 
promissory  note,  as  a  witness,  to 
prove  the  time  of  assignment,  is 
contrary  to  the  rules  of  evidence, 
Stacy  v.  Baker, 

See  Evidence. 

WORK  AND  LABOR. 

See  Contract. 

WRIT  OF  ERROR. 

See  Error. 

WRIT  OF  INQUIRY. 

1.  A  writ  of  inquiry  is  never  necessary 
where  the  damages  can  be  ascertain- 
ed by  computation.  Clemson  et  al. 
v.  The  State  Bank  of  Illinois, 

2.  A  writ  of  inquiry  may  be  executed 
in  vacation  as  well  as  in  term  time. 
Itmaybe  executed  at  any  place  with- 
in the  sheriffs  bailiwick.  The  sta- 
tute has  not  changed  the  common 
lav  in  this  respect.  Yanlandinc/ham 
v  Fellows  et  al, 
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3.  If  any  irregularity  take  glace  in 
the  execution  of  a  writ  of  inquiry, 
the  proper  way  is  to  apply  upon  af- 
fidavit, to  the  Circuit  Court,  to  set 
the  inquest  aside.  Ibid. 


4.  Where  judgment  is  rendered  forthe 
plaintiff  on  demurrer  to  the  defend- 
ant's plea,  the  plaintiff  may  have  an 
inquest  to  ascertain  the  damages,  or 
he  may  waive  this  and  take  judg- 


ment for  nominal  damages. 
v.  Juliet. 


Boon 


.  Instructions  to  a  jury  upon  an  in- 
quest of  damages,  are  mere  interlo- 
cutory matters,  and  the  Supreme 
Court  has  no  right  to  re-examine 
them.     Gillet  et  al.  v.  Stone  et  al., 


See  Default,  3. 
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